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DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

7 CFR Parts 907 and 908 

(Docket Nos. AO-24S-A8 a AO-2SO-A6| 

Navel Oranges Grown In Arizona and 
Designated Part o! California; Valencia 
Oranges Grown in Arizona and 
Designated Part of California; Order 
Amending the Orders 

agency: Agricultural Marketing Service. 

fSDA. 

action: Final rule. 

summary: This final rule amends the 
Federal marketing orders for navel and 
Valencia oranges grown in Arizona and 
designated part of California. There are 
13 major amendments to the Valencia 
orange marketing order and 15 to the 
navel orange marketing order. In 
addition, a number of minor changes are 
made for clarity, to correct grammatical 
and typographical errors, and to remove 
gender specific references. 
effective oats: January It. 1985. 
fOR FURTHER INFORMATION CONTACT. 
William J. Doyle. Chief. Fruit Branch. 

F&V. AMSw USD A, Washington, DC 
2025a telephone 202-447-5975. 
supplementary information; Prior 
documents in this proceeding: Notice of 
Hewing issued March 11.1983. and 
published in the March 17.1983. issue of 
IlH* Federal Register 148 FR 11276k 
Notice of Recommended Decision issued 
April 5,1984, and published in the April 
D. 1984, issue of the Federal Register (49 
FR 14360fc and Secretary's Decision mid 
Referendum Order issued July 12* 1984. 
arid published in the July 18.1984. issue 
of the Federal Register (49 FR 290711; 

■'i Amendment to Referendum Order 
issued on August tt. 1984, and published 
»n the Augusi ia 1984. issue of the 
federal Register 149 FR 32080). 


This administrative action is governed 
by the provisions of Sections 558 and 
557 of Title 5 of the United States Code 
and therefore is not subject to the 
requirements of Executive Order 12291. 

The Acting Administrator. 

Agricultural Marketing Service, has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities. 

This action is designed fo promote 
orderly marketing of California oranges 
for the benefit of producers and will not 
substantially affect coats for the directly 
regulated handlers. 

List of Subjects in 7 CFR Parts 907 and 
908 

Marketing agreements and orders, 
California. Arizona. Oranges (Navel and 

Valencia k 

Findings and Determinations 

The findings and determinations 
hereinafter set forth are supplementary, 
and in addition to. the findings and 
determinations previously made in 
connection with the issuance of the 
aforesaid orders and each previously 
issued amendment thereto: and all of 
said previous findings and 
determinations are hereby ratified and 
affirmed except insofar as such findings 
and determinations may be in conflict 
with the findings and determinations set 
forth herein. 

(u) Findings Upon the Bash of the 
Hearing Record. Pursuant to the 
provisions of the Agricultural Marketing 
Agreement Act of 1937. as amended (7 
U.S.C. 601 et seq. J, and the applicable 
rules of practice and procedure 
governing the formulation of marketing 
agreements and marketing orders (7 CFR 
Part 900), a public hearing was held 
upon proposed amendment of the 
marketing agreements, as amended, and 
Order Nos. 907 and 908, as amended (7 
CFR Parts 907 and 908). regulating the 
handling of navel and Valencia oranges 
grown in Arizona and designated part of 
California. 

Upon the basis of the record it is 
found that: 

(1) The said orders, as amended, and 
as hereby further amended, and all of 
the terms and conditions thereof, will 
tend to effectuate the declared policy of 
the act; 

(2) The said orders, as amended, and 
as hereby further amended, regulate the 
handling of navel and Valencia oranges 


grown in the production areas in the 
same manner as. and are applicable 
only to persons in the respective classes 
of commercial and industrial activity 
specified in Ihe marketing agreements 
and orders upon which hearings have 
been held; 

f3) The said orders, as amended, and 
as hereby further amended, are limited 
in their application to the smallest 
regional production area which is 
practicable, consistent with carrying out 
the declared policy of the act: 

(4) The said orders, as amended and 
as hereby further amended, prescribe, so 
far as practicable, such different terms, 
applicable to different parts of the 
designated production areas, as are 
necessary to give due recognition to 
differences m the production and 
marketing of navel und Valencia 
oranges: and 

(5) All handling of nave! and Valencia 
oranges grown in the designated 
production areas is in the current of 
interstate or foreign commerce or 
directly burdens, obstructs, or affects 
such commerce. 

(b) Additional findings . It is necessary 
and in the public interest to make all of 
Ihe amendatory provisions effective 
upon publication in the Federal Register. 
Any delay beyond that date would 
interfere with effective order 
administration. 

The provisions of this amendatory 
order authorize additional alternate 
committee members, new committee 
nomination procedures and tenure 
requirements (for navel oranges onlvk 
increased compensation for committee 
members, the appointment of consumer 
affairs advisors, a penalty for late 
payment of assessments, additional 
considerations in marketing policies, 
additional authority to increase the 
accuracy of crop estimates and prorate 
base calculations, marketing incentive 
allotments, the establishment of specific 
recordkeeping and record retention 
requirements, and provisions for 
continuance referenda every six years. 

In order to implement many of these 
changes, it is necessary for ihe 
committees which administer the 
marketing orders locally to develop 
procedures and regulations for approval 
by the Secretory. For example, 
nominations of members to the Navel 
Orange Administrative Committee have 
already been delayed since September, 
pending the outcome of the referenda. 













1430 


Federal Register / Vol. 50. No. 8 / Friday. january 11. 1985 / Rules and Regulations 


and the nominations cannot be made 
until mall balloting procedures are 
developed and approved. 

The 1984-85 navel orange marketing 
season is currently underway, and the 
next Valencia orange marketing season 
16 expected to begin in February 1985. 

To facilitate orderly marketing in these 
industries and to treat growers and 
handlers of different producing areas 
most equitably, the provisions of these 
amendments should be implemented 
before the onset of the Valencia orange 
season and to cover as large a portion of 
the current navel season as possible. 

In view of the foregoing, it is hereby 
found and determined that good cause 
exists for making this amendutory order 
effective upon publication in the Federal 
Register, and that it would be contrary 
to the public interest to delay the 
effective date of this order for 30 days 
after publication in the Federal Register 
(Sec. 553(d). Administrative Procedure 
Act. 5 U.S.C. 551-559). 

(c) Determinations. It is hereby 
determined that: 

|1) The "Marketing Agreement, as 
Amended. Regulating the Handling of 
Navel Oranges Crown in Arizona and 
Designated Part of California** and the 
"Marketing Agreement, as Amended. 
Regulating the Handling of Valencia 
Oranges Crown in Arizona and 
Designated Part of California*’ upon 
which the aforesaid public hearing was 
held have not been signed by handlers 
(excluding cooperative associations of 
producers who are not engaged in 
processing, distributing, or shipping the 
commodity covered by the suid order, as 
amended, and as hereby further 
amended) who, during the period 
November 1.1983. through June 30. 1984. 
for navel oranges and during the period 
February 1.1983. through (anuary 31. 
1984, for Valencia oranges, handled not 
less than 80 percent of the volume of 
such oranges covered by the said orders, 
as amended and as hereby further 
amended; and 

(2) The provisions of this amendatory 
order, amending the aforesaid orders, as 
amended, were favored by at least 
three-fourths of the producers who 
participated in the respective 
referendum, or by producers who 
produced for market at least two-thirds 
of the volume of such commodity 
represented in the respective 
referendum, all such producers having 
been engaged during the aforementioned 
representative periods within the 
respective production areas in the 
production of such oranges for market 

In the absence of signed marketing 
agreements, 

(3) The issuance of this amendatory 
order is the only practical means 


pursuant to the declared policy of the 
act of advancing the interests of the 
producers of navel and Valencia 
orangetf in the respective production 
areas. 

Order Relative to Handling 

It is therefore ordered\ Thut on and 
after the effective date hereof, the 
handling of oranges shall be in 
conformity to and in compliance with 
the terms and conditions of the said 
marketing orders, as amended and as 
hereby further amended, as follows: 

PART 907—NAVEL ORANGES GROWN 
IN ARIZONA AND DESIGNATED PART 
OF CALIFORNIA 

1. Section 907.10 is amended bv 
revising the First sentence to read as 
follows: 

§907.10 Handle. 

"Handle” means to buy, sell, consign, 
transport, or ship oranges (except as a 
common or contract carrier of oranges 
owned by another person), or in any 
other way to place oranges in the 
current of commerce, between the State 
of California and any point outside 
thereof in the continental United States 
or Canada, or within the State of 
California, or between the State of 
Arizona and any point outside thereof in 
the continental United States or Canada, 
or within the State of Arizona. * # * 

2. Section 907.17 is revised to read as 
follows: 

§907.17 Carload. 

'‘Carload” means a quantity of 
oranges equivalent to 1.000 cartons of 
oranges, or such other quantity of 
oranges, as may be established by the 
committee with the approval of the 
Secretary. 

3. Section 907.18 is revised to read as 
follows: 

§907.16 Export. 

"Export** means shipments of oranges 
to points outside the continental United 
States and Canada. 

4. Section 907.20 is revised to read as 

follows: 

§ 907.20 Establishment and membership. 

There is hereby established a Navel 
Orange Administrative Committee 
consisting of 11 members, for each of 
whom there shall be one alternate, and 
for each grower and handler member an 
additional alternate. Six of the members 
and their respective alternates shall be 
growers. Four of the members and their 
respective alternates shall be handlers, 
or employees of handlers, or employees 
of central marketing organizations. One 
member of the committee and an 


alternate of such member shall be 
nominated as provided in §907.22|f) Tbt 
six members of the committee who shall 
be growers are referred to in this part ai 
"grower" members of the committee and 
the four members who shall be handlon, 
or employees of handlers, or employee! 
of central marketing organizations are 
referred to in this part as "handler* 
members of the committee. 

5. Section 907.21 is revised to read as 
follows: 

§ 907.21 Term of office. 

The term of office of each member 
and alternate member of the committee 
shall be for a period of two years, and 
such terms shall begin on October 1 of 
each even-numbered year Provided. 
That such members and alternates shall 
serve in such capacities for the portion 
of the term of office for which they are 
selected and qualify and until their 
respective successors are selected and 
have qualified. The consecutive terms of 
office of members, not including 
alternate members or additional 
alternate members, shall be limited to 
three terms. No person having served 
three consecutive terms shall sene as a 
member, alternate member, or 
additional alternate member for the next 
succeeding term of office. Member* of 
the committee who have served three 
consecutive two-year terms as of 
October 1.1984. are not eligible to sene 
on the committee as a member, alternate 
member, or additional alternate member 
until October 1,1986. 

6. Section 907.22 is amended by 
revising paragraphs (a), (b). (c), (d). and 
(e). and adding new paragraph (g) to 
read as follows: 

§ 907.22 Nominations. 

(a) With respect to paragraphs (b) and 
(c) of this section, the time and manner 
of nominating members, alternate 
members, and additional alternate 
members of the committee shall be 
prescribed by the Secretary'. With 
respect to paragraph (d) of this section, 
the committee, with the approval of the 
Secretary, shall adopt procedural rules 
and regulations to be observed for (11 
the nomination of candidates for 
member, alternate member, and 
additional alternate member positions 
and (2) the conducting of such 
nominations by mail balloting. 

(b) Any cooperative marketing 
organization, or the growers affiliated 
therewith, which handled more than 50 
percent of the total volume of oranges 
handled in fresh domestic channels, 
including Canada, during the fiscal year 
in which nominations for members and 
alternate members of the committee are 
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submitted shall nominate three grower 
tarmbers, three alternate grower 
members, three additional alternate 
powet members, two handler members, 
two nltemate handler members, and two 
Additional alternate handler members of 
ihe committee. 

(c) All cooperative marketing 
organizations which are not qualified 
under paragraph (b) of this section, or 
the growers affiliated therewith, shall 
nominate one grower member, one 
alternate grower member, one 
additional alternate grower member, 
one handler member, one alternate 
handle r member, and one additional 
Alternate handler member. 

(d) Ail growers who not qualified 
under paragraphs (b) and (c) of this 
section shall nominate two grower 
members, one handier member, one 
alternate handler member, and one 
additional alternate handler member. 

(ef When voting for nominees, each 
grower shall be entitled to cast one vote 
which shall be cast on behalf of such 
grower, the grower’s agents, 
subsidiaries, affiliates, and 
representatives. The votes of 
cooperative marketing organizations 
voting pursuant to paragraph (c] of this 
nection shall be weighted in accordance 
with the volume of ornnges handled 
during the fiscal year in which such 
nominations are made. 

• • • • • 

(g) Grower and handler member. 

Hi*, mate member, and additional 
ai innate member positions may be 
alVcated pursuant to f 907.29(a) of this 

part. 

7. Section 907.23 is revised to read as 

follows: 

§ 907.23 Selection. 

From the nominations made pursuant 
to 5 907.22(b) or from other qualified 
growers and handlers, the Secretary 
ih.ili select three grower members and 
two handler members of the committee, 
an alternate and an additional alternate 
to each such member, From the 
nominations made pursuant to { 907.22 
( r ! or from other qualified growers and 
handlers, the Secretary shall select one 
grower member end one handler 
member of the committee, an alternate 
and an additional alternate to each such 
member From the mmiinatlims made 
pursuant to } 907.22(d| or from other 
qualified growers and handlers, the 
Si'nrtary shall select two grower 
numbers and one handler member of 
thr committee, an alternate and an 
addi tional alternate to each such 
member. From the nominations made 
Pliant to k 907.22(0 or from other 
qualified persons, the Secretary shall 


select one member of the committee and 
an alternate to such member. 

8 Section 907.31 is revised to read as 
follows: 

§ 907.31 Expenses and compensation. 

The members and alternates of the 
committee shall be reimbursed for 
expenses necessarily incurred by them 
in the performance of their duties under 
this part Members and alternates shall 
receive compensation at s rale to be 
recommended by the committee and 
approved by the Secretary which rate 
shall not exceed $100 per day or portion 
thereof spent in performing such duties. 
The member and alternate nominated 
and selected pursuant to S 907-22(f) shall 
receive compensation at a rate to be 
recommended by the committee and 
approved by the Secretary which rate 
may be greater than $100. but shall not 
exceed $250 per day or portion thereof 
spent in performing such duties. 

9. A new $ 907 34 is added to read as 
follows: 

§ 907.34 Consumer affairs advisors. 

The committee may appoint such 
consumer affairs advisors as it deems 
appropriate and determine the 
compensation and define the duties of 
such advisors. 

10 . Add a new paragraph fd) 
to5 907.41 to read as follows: 

9 907.41 Assessments. 

# # • • * 

(d) Assessments not paid within a 
period of time prescribed by the 
committee may be made subject to 
interest or late payment charges, or 
both. The period of time, rate of interest, 
and late payment charge shall be as 
recommended by the committee and 
approved by the Secretary: Provided. 
That when interest or tote payment 
charges are in effect, they shall be 
applied to all assessments not paid 
within the prescribed period of time. 

11. Section 907.50 is amended by 
revising paragraph (a) to read as 
follows: 

$ 907.50 Marketing policy. 

(a) Prior to the recommendation for 
regulation for each prorate district the 
committee shall submil to the Secretary 
Us marketing policy for the ensuing 
season. Such marketing policy shall 
contain the following information: (1) 
Hie available crop of oranges in the 
prorate district including estimated 
quality and composition of sizes; |2) the 
estimated utilization of the crop, 
showing the quantity and percentages of 
the crop that will be marketed m 
domestic, export, and by-product 
channels, together with quantities 


otherwise to be disposed of; (3) a 
schedule of estimated weekly shipments 
to be recommended to the Secretary 

during the ensuing season: (4) available 
supplies of competitive oranges in all 
producing areas of the United States: f3) 
level and trend of consumer income; (6) 
estimated supplies of competitive citrus 
commodities: and (7) any other pertinent 
factors bearing on the marketing of 
ornnges fn formulating its marketing 
policy, the commitree should give due 
consideration to the onset and duration 
of prorate, and size regulation. In the 
event that it becomes advisable to 
substantially modify such marketing 
policy, the committee shall submit to the 
Secretary a revised marketing pofrey 
setting forth the information as required 
in this paragraph. 

• • • • » 

12. Section 907.51 is amended by 
revising paragraphs (a), (b). and (c) to 
read us follows: 

5 907.51 Recommendations for volume 
regulation. 

(a) The committee may recommend to 
the Secretary the total quantity of 
oranges which it deems advisable to be 
handled during the next succeeding 
week in each prorate district If. for any 
reason, the committee recommends the 
issuance of volume regulation but fails 
to recommend to the Secretary the total 
quantity of oranges which it deems 
advisable to be bandied during the next 
succeeding week in each prorate 
district views of the committee 
members with respect to its failure to 
act shall be submitted promptly to the 
Secretary. 

(b) In making its recommendations, 
the connr.dtee shall provide equity of 
marketing opportunity to handlers in all 
districts and shall give due 
consideration to the following factors: 

(1) Market prices for oranges, including 
market prices by grades and sizes: (2) 
supply of oranges on track at and en 
route to. the principal markets; (3) 
supply, maturity, and condition of 
oranges m the area uf production, 
including the grad* and size a imposition 
thereof: (4) market prices and supplies of 
citrus fruits from California. Arizona, 
and competitive producing areas, and 
supplies of other competitive fruits; (5) 
trend and level in consumer income: and 
(6) other relevant factors. 

(c) At any time prior lo or during a 
week for which the Secretary, pursuant 
to $ 907.52. has fixed the quantity of 
oranges which may be handled, the 
committee may. if such action is deemed 
advisable, recommend to the Secretary 
that such quantity be increased for such 
week. Any such recommendation. 
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together with the committee's reasons 
for such recommendation, shall be 
submitted promptly to the Secretary. 

• • • • • 

13. Section 907.52 is revised to read as 
follows: 

§ 907.52 Issuance of volume regulation. 

Whenever the Secretary shall Find, 
from the recommendations and 
information submitted by the committee, 
or from other available information, that 
to limit the quantity of oranges which 
may be handled in each prorute district 
during a specified week will tend to 
effectuate the declared policy of the act. 
the Secretary shall Fix such quantity. 
Such regulation may be made effective, 
as authorized by the act. irrespective of 
whether the season average price for 
navel oranges is in excess of the parity 
price specified therefor in the act. The 
quantity so fixed may be increased by 
the Secretary at any time prior to or 
during such week. 

14. Section 907.53 is amended by 
revising paragraphs (b). fc). (f). (g). and 
(h) and adding new paragraph (ij as 
follows: 

4 907.53 Prorate bases. 

• • • • • 

(b| Such application shall be 
substantiated in such manner and shall 
be supported by such evidence as the 
committee may require, and shall 
include at (east (1) the name and 
address of the producer or duly 
authorized agent, if any. for each grove 
or portion thereof, the fruit of which is 
included in the quantity of oranges 
available for current shipment by the 
applicant; (2) an accurate description of 
the location of each such grove or 
portion thereof, including the number of 
acres contained therein; (3) an estimate 
of the total quantity of oranges available 
for current shipment in terms of a unit of 
measure designated by the committee, 
contained in each grove or portion 
thereof described in paragraph (b)(2) of 
this section; and (4) an estimate of the 
total quantity of oranges available for 
current shipment by the applicant in 
terms of a unit of measure designated by 
the committee. If at the time of filing of 
an application under this section the 
committee finds that there is an error, 
omission, inaccuracy, or inadequacy in 
such application, or that any estimates 
contained in such application are not 
reasonably calculated to apprise the 
committee of the information required 
by this section, it shall return the 
application to the applicant for 
correction or completion. Applicants 
may resubmit applications to the 
committee for its consideration at any 
subsequent time. 


(c) Each application shall include a 
certification by the handler that the 
handler has control, for all purposes 
relating to this part, of the oranges 
described in the application. 

• • • • • 

(f) When any person having a prorute 
base has remaining a quantity smaller 
than such person's allotment, such 
person shall be removed from the 
prorate base or that prorate base shall 
be reduced so that the allotment based 
thereon shall not exceed the quantity of 
oranges remaining under such handler's 
control: Provided. That such handler 
shall receive due allotment to the extent 
necessary to pay back loans wjiich the 
handler is obligated to repay in any 
week that repayment of loans may be 
due. 

(g) The committee shall determine the 
accuracy of the information submitted 
pursuant to this section. Except as 
provided in (b) of this section, whenever 
the committee finds that there is an 
error, omission, inaccuracy, or 
inadequacy in any such information, it 
shall correct the same after granting the 
person who submitted such report a 
reasonable opportunity to discuss with 
the committee the factors considered in 
making the correction. If it is determined 
that an error, omission, inaccuracy, or 
inadequacy has resulted in the 
establishment of a smaller or a larger 
quantity of oranges available for current 
shipment than that to which a person 
was entitled under this part, such 
quantity shall be increased or 
decreased, over such period as may be 
determined by the committee, by an 
amount necessary to correct the error, 
omission, inaccuracy, or inadequacy. 

(h) During any week when volume 
regulation is likely to be recommended, 
the committee shall compute, with 
respect to each prorate district, the total 
quantity of oranges available for current 
shipment by each person who has 
applied for a prorate base and for 
allotments, except as provided in 
paragraph (b) of this section. On the 
basis of such computation, the 
committee shall Hx a prorate base for 
each person who is entitled thereto. 

Such prorate base shall represent the 
ratio between the total quantity of 
oranges available for current shipment . 
in the particular prorate district by each 
applicant and the total quantity of 
oranges available for current shipment 
in such district by all such applicants. 
The committee shall notify the Secretary 
of the prorate base Fixed for each person 
and shall notify each such person of the 
prorate base so Fixed. 

(i) The committee shall, with the 
approval of the Secretary, adopt 


procedural rules and regulations to 
effectuate the provisions of this § 907.511 

15. Section 907.54 is revised by addin* [ 
a new heading to the existing paragraph 
and designating that paragraph as 
paragraph (a) and adding a new 
paragraph (b). As revised. 5 907.54 read* | 
as follows: 




5 907.54 Allotments. 

(a) General maturity allotments. 
Whenever the Secretary has Fixed the 
quantity of oranges which may be 
handled during any week in a prorate 
district, the committee shall calculate 
the quantity of oranges which may be 
handled by each such person during 
such week. The said quantity shall be 
the allotment of such person and shall 
be in an amount equivalent to the 
product of the prorate base of such 
person and the total quantity of oranges 
grown in such prorate district and fixed 
by the Secretary as the total quantity of 
oranges which may be handled during 
such week. The committee shall give 
reasonable notice to each person of the 
allotment computed for such person 
pursuant to this part. 

(b) Marketing incentive allotments. 
During any week in which volume 
regulation is in effect, any handler may 
handle in addition to other allotment an 
amount of oranges equivalent to 10 
percent of the handler's weekly 
allotment as determined under 
paragraph (a) of this section in each of 
three separate weeks and at such other 
times and in such other amounts as may I 
be recommended by the committee and 
approved by the Secretary. Use of 
marketing incentive allotment may be 
made by the handler upon prior 
notiFicution to the committee. This 
incentive increase is in addition to the 
allowance for overshipments provided 

in §907.55. The committee shall, with the 
approval of the Secretary, adopt rules 
and regulations to establish the types of 
market development programs that 
would be available for marketing 
incentive allotments, as well as provide 
for a deduction against the quantity of 
oranges which a handler has available 
for current shipment in the event that 
the handler fails to use all or a portion 
of the marketing incentive allotment 
issued or uses such allotment for other 
than speciFied purposes. Such rules and 
regulations may also require that the 
handler, after each marketing incentive 
allotment period is over, furnish the 
committee with reports, records, and 
other documentation to substantiate the 
use of the marketing incentive allotment. 

16. Section 907.55 is revised to read as 
follows: 
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§ 907 55 Overshipments. 

Dining any week for which the 
Secretary has fixed the total quantity of 
oranges which may be handled, any 
person who has received an allotment 
for such week as calculated under 
{907.54(a). and whose total allotment is 
not loaned, or is not required for the 
repayment of an allotment loan or as a 
deduction for a prior overshipment, may 
handle in addition to such allotment an 
amount of such oranges equivalent to 20 
percentof such allotment, or one 
carload, whichever is the greater. 
Provided, however. That the committee 
may. with the approval of the Secretary, 
reduce such 20 percent to a percentage 
not less than 10 percent: And Provided 
Further, That, if subsequent to the 
determination of general maturity', 
allotment (other than short life 
allotment) is forfeited in any prorate 
district during any week such forfeiture 
shall be used to reduce the amount of 
maximum permissible overshipments 
made during such week unless the 
forfeiting handler shall have made a 
bona fide and timely offer to the 
committee to lend the handler’s 
undershipment. Such forfeiture shall be 
first applied to handlers within such 
district In which the forfeiture occurred 
and second to qualified handlers In 
other districts. Allocation of forfeitures 
to handlers who have overshipped shall 
be made in proportion to. but not in 
excess of, the quantity overshipped by 
each such handler. In the case of short 
life allotments, any forfeiture thereof 
shall be credited as above provided only 
against overshipment of allotments 
issued pursuant to S 907.54(a). However, 
no handler who has overshipped more 
than the maximum permissible under 
this section shall participate in the 
credits allowed by this provision. The 
quantity of oranges so handled in excess 
of each such person's allotment (but not 
exceeding an amount equivalent to the 
excess shipments permitted under this 
section) shall be deducted from each 
such person's allotment for the next 
week: Provided\ That no such deduction 
shall apply when such quantity is 
handled pursuant to early maturity 
allotment issued under { 907.60 or its 
entirely reduced by application of 
forfeited allotment. If such person's 
allotment for such week is in an amount 
less than the excess shipments 
permitted under this section, as reduced 
by the application of forfeited allotment, 
th o remaining quantity shall be 
deducted from succeeding weekly 
allotments issued to each such person 
until such excess has been entirely 
“ffset: And Provided Further, That no 
overshipment incurred during one 


season shall be deducted from 
allotments issued during the following 
season. The provisions of this section 
shall not apply to any person who, 
during any week, has not received an 
allotment under this subpart for such 
week. The committee, with the approval 
of the Secretary, shall adopt procedural 
rules and regulations to effectuate the 
provisions of this § 907.55. 

17. Section 907.56 is revised to read as 
follows: 

§ 907.56 Undershipment*. 

If any person handles during any 
week a quantity of oranges, covered by 
a regulation issued pursuant to $ 907.52, 
in an amount less thun the allotment of 
oranges for such week, such person may 
handle, in addition to such person's 
allotment for the next two succeeding 
weeks only, a quantity of such oranges 
equivalent to such undershipment 
except that Ihe undershipment of early 
maturity allotment shall not entitle a 
handler to so handle an additional 
quantity of oranges: Provided, That, 
with the approval of the Secretary, the 
committee may increase or decrease the 
number of weeks over which 
undershipments of allotment may bo 
carried forward. 

§907.59 [ Amended ] 

18. Section 907.59 is amended by 
adding "pursuant to 908.54," after the 
first comma in the first sentence; by 
changing the reference to "his" in the 
first sentence to read "such"; and by 
changing the reference to "him" in the 
last sentence to read "such person." 

§907.60 iAmended! 

19. Section 907.60 is amended by- 
changing the reference to "5 907.54" to 
read "J 907.54(a)" in the first sentence 
thereof; by changing every reference to 
"he" and "him" to re<ad "such handler"; 
and by changing every reference to 
"his" to read "such handler's." 

§907.61 (Amended) 

20. Section 907.61 is amended by 
changing the reference to "{ 907.54" to 
read "j 907.54(a)" in the first sentence 
thereof. 

§907.61a (Amended) 

21. Section 907.81a is amended by 
changing the reference to 907.54" to 
read *‘§ 907.54(a)" in the first sentence 
thereof. 

§907.64 |Amended) 

22. Section 907.64 is amended by 
changing the reference to "he" to read 
"the Secretary" in the first sentence 
thereof. 

23. Section 907.67 is revised to read as 
follows: 


§ 907.67 Oranges not subject to 
regulation. 

Except as otherwise provided in this 
section, nothing contained in this 
subpart shall be construed to authorize 
any limitation of the right of the initial 
handler of oranges to: (a) Handle 
oranges to charitable institutions for 
consumption by such institutions or to 
relief agencies for distribution by such 
agencies: (b) handle oranges to 
commercial processors for processing 
into products, including juice: (c) export 
oranges or handle oranges to exporters 
for export purpose*; (d) handle oranges 
by parcel post or by railway express; or 
(e) handle oranges in such minimum 
quantities or in such types of shipments 
as the committee may, with the approval 
of the Secretary, prescribe. No 
assessment shall be levied pursuant to 
§ 907.41 on oranges disposed of for the 
purposes specified in this section. The 
committee shall periodically review and 
prescribe, with the approval of the 
Secretary, such rules, regulations, and 
safeguards as it may deem necessary to 
prevent oranges shipped under the 
provisions of this section from entering 
into commercial channels of trade 
contrary to or in violation of this 
subpart. 

24, Section 907.70 is revised to read as 
follows: 

§907.70 Weekty report 

On or before such day of each week 
as may be designated by the committee, 
each person who first handles oranges 
shall report to the committee, in such 
manner as may be designated and on 
forms made available by it, the 
following information with respect to 
the total of all oranges disposed of by 
each such handler during the 
immediately preceding week: (a) The 
total quantity handled: (b) the total 
quantity disposed of for manufacture 
into by-products, showing the identity of 
each by-products processor involved 
and the quantity of each; (c) the total 
quantity disposed of for export, showing 
the destination and quantity of each 
such disposition; (d) the total quantity 
shipped for disposition to persons on 
relief, including quantity donated for 
charitable purposes, and shipments by 
parcel post or express, showing the 
destination and quantity of each such 
shipment: and (e) the total quantity 
disposed of otherwise, showing manner 
and quantity of each such disposition. 

25. Section 907.71 is revised to read as 
follows: 

§ 907.71 Manifest report. 

Each person who first handles 
oranges shall furnish to the committee 
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information regarding the size of 
oranges in each standard packed carton 
or its equivalent handled by such 
handler whether such shipments were 
destined to points in the continental 
United States or to Canada and shall 
mail or deliver such information to said 
committee or its duly authorised 
representative within 24 hours after 
shipment is made in such manner as the 
committoe shall prescribe and upon 
forms prepared by it. 

26. Add a new center heading 
“Records and Retention" following 
$ 907.72 and a new § 907.73 to read as 
follows: 

Records and Retention 
§907.73 Reports. 

(a) Each handler shall maintain such 
records which will clearly show the 
details of such handler's receipts and 
acquisition of oranges, sales, shipments, 
dispositions, inventories, and such other 
specific information as prescribed by the 
committee and approved by the 
Secretary which will relate to the 
handling and disposition of oranges. 

fb) All such records specified shall be 
retained by the handler for a period of 
three years following the end of the 
fiscal year in which such transactions 
occurred. If within the three-year period, 
the committee notifies the handler in 
writing that the retention of such 
records, or specified records, is 
necessary in connection with a 
proceeding under the act a court action, 
or a compliance investigation by the 
Secretary or the committee specified in 
such notice, the handlers shall retain 
such records, or specified records, until 
further written notification from the 
committee. The committee shall give 
further written notification to the 
handler when retention of the records is 
no longer necessary. 

(c) Each handler shall moke available 
to authorized representatives of the 
committee and the Secretary at any time 
during reasonable business hours all 
records provided for in this part for 
examination and audit, and shall permit 
access to all premises where records are 
maintained or stored and where oranges 
are received, stored, prepared for 
market, or handled. The committee shall 
make such checks of oranges or audits 
of handlers' records as it deems 
appropriate or which are requested by 
the Secretary to ensure that accurate 
information as required in this part is 
being furnished by handlers. 

(d) All reports and information 
submitted by handlers pursuant to the 
provisions of this part shall be received 
by and at all times be in the custody of 
one or more designated employees of 


the committee. Such employees shall not 
disclose to any person, other than the 
Secretary upon request therefor, data or 
information obtained or extracted from 
such reports and records which might 
affect the trade position, financial 
condition, or business operation of the 
particular handler from whom received; 
Provided\ That such data and 
information may be combined, end 
made available in the form of general 
reports in which the identities of the 
individual handlers furnishing the 
information is not disclosed. 

27. Section 907.63 is amended by 
revising subparagraph (c)(1); 
redesignating paragraph (d) as 
paragraph (f); revising subparagraph 

(c) (3) and redesignating it as paragraph 

(d) : and adding a new paragraph (e). to 
read as follows: 

§ 907.63 Termination. 

• • « • • 

(c) (1) The Secretary shall terminate 
tlx* provisions of this subpart at the end 
of a fiscal year in which the Secretary 
has found by referendum that such 
termination is favored by producers 
who, during a representative period 
determined by the Secretary, have been 
engaged in the production for market of 
oranges in the production area: 

Provided\ That such termination shall be 
effective only if announced on or before 
September 15 of the then current fiscal 
year. 

• • • • • 

(d) Upon recommendation of the 
committee, received not later than 
|anuary 15 of an odd-numbered year, the 
Secretary shall conduct a referendum 
prior to March 15 of such year to 
ascertain whether continuance of this 
part is favored by growers as 
determined in accordance with (c)(2) of 
this section. The committee, with the 
approval of the Secretary, shall adopt 
such rules and regulations as necessary 
to establish the basis for the 
recommendation provided for in this 
section. 

(e) The Secretary shall conduct a 
referendum by August 1 of the sixth year 
following the effective date of this 
section and no later than August 1 every 
sixth year thereafter to find whether, in 
accordance with paragraph (c) of this 
section, continuance of the order is 
favored by producers. 

(f) The provisions of this part shall, in 
any event, terminate whenever the 
provisions of the act authorizing them 
cease to be in effect. 


PART 908—VALENCIA ORANGES 
GROWN IN ARIZONA AND I 

DESIGNATED PART OF CALIFORNIA 

1. The First sentence of § 906.11 Is 
revised to read as follows: 

§908.11 Handle. 

"Handle" means to buy, sell consign, 
transport, or ship oranges (except as a 
common or contract carrier of oranges 
owned by another person), or in any 
other way to place oranges in the 
current of commerce, between the State 
of California and any point outside 
thereof in the continental United States 
or Canada, or within the State of 
California, or between the State of 
Arizona and any point outside thereof is 
the continental United States or Canada, 
or within the State of Arizona. * * * 

2. Section 908.18 is revised to read ai 
follows: 

§908.18 Carload 

"Carload" means a quantity of 
oranges equivalent to 1.000 cartons of 
oranges, or such other quantity of 
oranges, as may be established by the 
committee with the approval of the 
Secretary. 

3 . Section 908.19 is revised to read as 
follows: 

§906.19 Export 

"Export" means shipments of oranges 
to points outside the continental United 
States and Canada. 

4. Section 908.20 is revised to read as 
follows: 

§ 906.20 Establishment and membership 

There is hereby established a 
Valencia Orange Administrative 
Committee consisting of 11 members. f<* 
each of whom there shall be one 
alternate, and for each grower and 
handler member an additional alternate 
Six of the members and their respective 
alternates shall be growers. Four of the 
members and their respective alternates 
shall be handlers, or employees of 
handlers, or employees of central 
marketing organizations. One member of 
v the committee and an alternate of such 
member shall be selected as provided in 
§ 908.22(f). The six members of the 
committee who shall be growers are 
referred to in this part as "grower" 
members of the committee and the four 
members who shall be handlers, or 
employees of handlers, or employees of 
central marketing organizations are 
referred to in this part as "handler" 
members of the committee. 

5. Section 908.21 is revised to read as 
follows: 
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f 906.21 Term of office. 

The term of office of each member 
and alternate member of the committee 
shall be for a period of two years, and 
such terms shall begin on February 1 of 
each even-numbered year Provided , 

That such members and alternates shall 
serve in such capacities for the portion 
of the term of office for which they are 
selected and qualify and until their 
respective successors are selected and 
have qualified. 

6 . Section 908,22 is amended by 
revising paragraphs (b), (c), (d). and (e) 
and adding new paragraph (g) to read as 

fallows: 

§ 90822 Nominations. 

• • • • • 

(b) Any cooperative marketing 
organization, or the growers affiliated 
therewith, which handled more than 50 
percent of the total volume of oranges 
handled in fresh domestic channels, 
including Canada, during the marketing 
year in which nominations for members 
and alternate members of the committee 
are submitted shall nominate three 
grower members, three alternate grower 
members, three additional alternate 
grower members, two handler members, 
two alternate handler members and two 
additional alternate handler members of 
the committee, 

(c) All cooperative marketing 

on>unizations which are not qualified 
under paragraph (b) of this section, or 
the growers affiliated therewith, shall 
nominate one grower member, one 
alternate grower member, one 
additional alternate grower member, 
one handler member, one alternate 
handler member, and one additional 
alternate handler member. 

(d) All growers which are not 
qualified under paragraphs (b) and (c) of 
this section shall nominate two grower 
members, two alternate grower 
members, two additional alternate 
grower members, one handler member, 
one alternate handler member, and one 
additional alternate handler member of 
the committee. 

(e) When voting for nominees, each 
grower shall be entitled to cast one vote 
which shall be cast on behalf of such 
grower, the grower's agents, 
subsidiaries, affiliates, and 
representatives. The votes of 

1 ^operative marketing organizations 
voting pursuant to paragraph (c) of this 
action shall be weighted in accordance 
w ith the volume of oranges handled 
during the marketing year in which such 
nominations are made. 

• * . 

!#) Crowcr and handler member. 
‘‘Itemate member and additional 
alternate member positions may be 


allocated pursuant to S 908,29(n) of this 
part. 

7. Section 908.23 is revised to read as 
follows: 

§ 908.23 Selection. 

From the nominations made pursuant 
to $ 908.22(b) or from other qualified 
growers and handlers, the Secretary 
shall select three grower members and 
two handler members of the committee, 
and an alternate and an additional 
alternate to each such member. From the 
nominations made pursuant to 
$ 908.22(c) or from other qualified 
growers and handlers, the Secretary 
shall select one grower member and one 
handler member of the committee, an 
alternate and an additional alternate to 
each such member. From the 
nominations made pursuant to 
{ 908.22(d) or from other qualified 
growers and handlers, the Secretary 
shall select two grower members and 
one handler member of the committee, 
an alternate and an additional alternate 
to each such member. From the 
nominations made pursuant to 
g 908.22(f) or from other qualified 
persons, the Secretary shall select one 
member of the committee and an 
alternate to such member. 

a Section 908.31 is revised to read as 
follows: 

g 906.31 Expenses and compensation. 

The members and alternates of the 
committee shall be reimbursed for 
expenses necessarily incurred by them 
in the performance of their duties under 
this part. Members and alternates shall 
receive compensation at a rate to be 
recommended by the committee and 
approved by the Secretary which rate 
shall not exceed $100 per day or portion 
thereof spent in performing such duties. 
The member and alternate nominated 
und selected pursuant to g908.22(f) shall 
receive compensation at a rate to be 
recommended by the committee and 
approved by the Secretary which rate 
may be greater than $100, but shall not 
exceed $250 per day or portion thereof 
spent in performing such duties. 

9. A new g 908.34 is added to read as 
follows: 

§ 906.34 Consumer affairs advisors. 

The committee may appoint such 
consumer affairs advisors as it deems 
appropriate and determine the 
compensation and define the duties of 
such advisors. 

10. Arid a new paragraph (d) to 
g 5)08.41 to read as follows: 

1906.41 Assessments. 

• • • • • 


(d) Assessments not paid within a 
time prescribed by the committee may 
be made subject to interest or late 
payment charges, or both. The period of 
time, rate of interest, and late payment 
charge will be as recommended by the 
committee and approved by the 
Secretary: Provided, That when interest 
or late payment charges are in effect, 
they shall be applied to all assessments 
not paid within the prescribed period of 
time. 

11. In g 908.50, paragraph (a) is 
revised to read as follows: 

§ 908.50 Marketing policy. 

(a) Prior to the recommendation for 
regulation for each prorate district, the 
committee shall submit to the Secretary 
its marketing policy for the ensuing 
season. Such marketing policy shall 
contain the following information: (1) 
The available crop of oranges in the 
prorate district, including estimated 
quality and composition of sizes; (2) the 
estimated utilization of the crop, 
showing the quantity and percentages of 
the crop that will be marketed in 
domestic, export, and by-product 
channels, together with quantities 
otherwise to be disposed of; (3) a 
schedule of estimated weekly shipments 
to be recommended to the Secretary 
during the ensuing season: (4) available 
supplies of competitive oranges in all 
producing areas of the United States; (5) 
level and trend of consumer income; (6) 
estimated supplies of competitive citrus 
commodities; and (7) any other pertinent 
factors bearing on the marketing of 
oranges. In formulating its marketing 
policy the committee should give due 
consideration to the onset and duration 
of prorate and size regulation. In the 
event that it becomes advisable 
substantially to modify such marketing 
policy, the committee shall submit to the 
Secretary a revised marketing policy 
setting forth the information as required 
in this paragraph. 

12. Section 908.51 is amended by 
revising paragraphs (a), (b). and (c) to 
read as follows: 

4 908.51 Recommendations for volume 
regulation. 

(a) The committee may recommend to 
the Secretary the total quantity of 
oranges which it deems advisable to be 
handled during the next succeeding 
week in each prorate district. If. for any 
reason, the committee recommends the 
issuance of volume regulation but fails 
to recommend to the Secretary the total 
quantity of oranges which it deems 
advisable to be handled during the next 
succeeding week in each prorate 
district, views of the committee 
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members with respect to its failure to 
act shall be submitted promptly to the 
Secretary. 

(b) In making its recommendation, the 
committee shall provide equity of 
marketing opportunity to handlers in all 
districts and shall give due 
consideration to the following factors: 

(1) Market prices for oranges, including 
market prices by grades and sizes: (2) 
supply of oranges on track at. and en 
route to. the principal markets; (3) 
supply, maturity, and condition of 
oranges in the area of production, 
including the grade and size composition 
thereof: (4) market prices and supplies of 
citrus fruits from California. Arizona, 
and competitive producing areas, and 
supplies of other competitive fruits: (5) 
trend and level in consumer income: and 
(6) other relevant factors. 

(c) At any time prior to or during a 
week for which the Secretary, pursuant 
to 5 908.52, has fixed the quantity of 
oranges which may be handled, the 
committee may, if such action is deemed 
advisable, recommend to the Secretary 
that such quantity be increased for such 
week. Any such recommendation, 
together with the committee’s reasons 
for such recommendation, shall be 
submitted promptly to the Secretary. 

13. Section 908.52 is revised to read as 
follows: 

$ 908.52 Issuance of volume regulation. 

Whenever the Secretary shall find, 
from the recommendations and 
information submitted by the committee, 
or from other available information, thut 
to limit the quantity of oranges which 
may be handled in each promte district 
during a specified week will tend to 
effectuate the declared policy' of the act, 
the Secretary shall fix such quantity. 
Such regulation may be made effective, 
as authorized by the act. irrespective of 
whether the season average price for 
Valencia oranges is in excess of the 
parity price specified therefor in the act. 
The quantity so fixed may be increased 
by the Secretary at any time prior to or 
during such week. 

14. Section 908.53 is amended by 
revising paragraphs (b). (c). (f). (g) and 
(h) and adding new paragraph (i) to read 
as follows: 

§ 908.53 Prorate bases. 

• • • • • 

(b) Such application shall be 
substantiated in such manner and shall 
be supported by such evidence as the 
committee may require, and shall 
include at least (1) the name and 
address of the producer or duly 
authorized agent, if any. for each grove 
or portion thereof, the fruit of which is 
included in (he quantity of oranges 


available for current shipment by the 
applicant: (2) an accurate description of 
the location of each such grove ot 
portion thereof, including the number of 
acres contained therein: (3) an estimate 
of the total quantity of oranges avnilabe 
for current shipment in terms of a unit of 
measure designated by the committee, 
contained in each grove or portion 
thereof described in paragraph (b)(2) of 
this section: and (4) an estimate of the 
total quantity of oranges available for 
current shipment by the applicant in 
terms of a unit of measure designated by 
the committee. If at the time of filing of 
an application under this section the 
commiteee finds that there is an error, 
omisssion, inaccuracy or inadequacy in 
such application, or that any estimates 
contained in such application are not 
reasonably calculated to apprise the 
committee of the information sequired 
by this section, it shall return the 
application to the applicant for 
correction or completion. Applicants 
may resubmit applications to the 
committee for its consideration ut any 
subsequent time. 

(c) Each application shall include a 
certification by the handler that the 
handler has control, for all purposes 
relating to this part, of the oranges 
described in the application. 

• • • « • 

(f) When any person having a prorate 
base has remaining a quantity smaller 
than such person’s allotment, such 
person shall be removed from the 
prorate base or that prorate base shall 
be reduced so that the allotment based 
thereon shall not exceed the quantity of 
oranges remaining under such handler's 
control; Provided, That such handler 
shall receive due allotment to the extent 
necessary to pay hack loans which the 
handler is obligated to repay in any 
week that repayment of loans may l>e 
due. 

(gj The committee shall determine the 
accurucy of the information submitted 
pursuant to this section. Except as 
provided in (b) of this section, whenever 
the committee finds that there is an 
error, omission, inaccuracy, or 
inadequacy in any such information, it 
shall correct the same after grunting the 
person who submitted such report a 
reasonable opportunity to discuss with 
the committee the factors considered in 
making the correction. If it is determined 
that an error, omission, inaccuracy, or 
inadequacy has resulted in the 
establishment or a smaller or a larger 
quantity of oranges available for current 
shipment than that to which a person 
was entitled under this part, such 
quantity shall be increased or 
decreased, over such period as may be 


determined by the committee, by an 
amount necessary to correct the error, 
omission, inaccuracy or inadequacy 

(h) During any week when volume 
regulation is likely to be recommendrd. 
the committee shall compute, with 
respect to each prorate district, the total 
quantity of oranges available for current 
shipment by each person %vho has 
applied for a prorate base and for 
allotments, except as provided in 
paragraph (b) of this section. On the 
basis of such computation, the 
committee shall fix a prorate base for 
each person who is entitled thereto. 
Such prorate base shall represent the 
ratio between the total quantity of 
oranges available for current shipment 
in the particular prorate district by each 
applicant and the total quantity of 
oranges available for current shipment 
in such district by all such applicants 
The committee shall notify the Secretary 
of the prorate base Fixed for each pe rson 
and shall notify each such person of the 
prorate base so fixed. 

(1) The committee shall, with the 
approval of the Secretary, adopt 
procedural rules and regulations to 
effectuate the provisions of this $ 908.53 

15. Section 908.54 is revised by adding 
a new heading to the existing paragraph 
and designating that paragraph as 
paragraph (a) and adding a new 
paragraph (b). As amended. { 908.54 
reads as follows; 

§ 908.54 Allotments. 

(a) Gene tv! maturity allotments 
Whenever the Secretary has fixed the 
quantity of oranges which may be 
handled during any week in a prorate 
district, the committee shall calculate 
the quantity of oranges which may be 
handled by €?ach person during such 
week. The said quantity shall be the 
allotment of such person and shall l»e in 
an amount equivalent to the product of 
the prorate base of such person and the 
total quantity of oranges grown in such 
prorate district *nd fixed by the 
Secretary as the total quantity of 
oranges which may be handled during 
such week. The committee shull give 
reasonable notice to each person of the 
allotment computed for such person 
pursuant to this part. 

(b) Marketing incentive allotments 
During any week in which volume 
regulation is in effect, any handler may 
handle, in addition to other allotment, 
an amount of oranges equivalent to 10 
percent of the handler’s weekly 
allotment in each of three separate 
weeks and at such other times and in 
such other amounts as may be 
recommended by the committee and 
approved by the Secretary. Use of 

















Federal Register / Vol. 50. No. 8 / Friday, January 11. 1985 / Rules and Regulations 


1437 


marketing incentive allotment may be 
made by the handier upon prior 
notification to the committee. This 
incentive increase is in addition to the 
allowance for overshipments provided 
for in $ 908.55. The committee shall, 
with the approval of the Secretary, 
adopt rules and regulations to establish 
the type of marketing incentive 
programs that would be available for 
marketing incentive alltoments as well 
as provide for a deduction against the 
quantity of oranges which a handler has 
available for current shipment in the 
event that the handler fails to use all or 
a portion of the marketing incentive 
allotment issued or uses such marketing 
incentive allotment for other than 
specified purposes. Such rules and 
regulations may also require that the 
handler, after each marketing incentive 
allotment period is over, furnish the 
committee with reports, records, and 
othc r documentation to substantiate the 
use of marketing incentive allotment 

16. Section 908.55 is revised to read as 
follows: 

{ 90S.55 Overshipments. 

During any week for which the 
Secretary has fixed the total quantity of 
oranges which may be handled, any 
person who has received an allotment 
for such week as calculated under 
§ 908.54(a). and whose total allotment is 
not loaned, or is not required for the 
repayment of an allotment loan or as a 
deduction for a prior overshipment, may 
handle in addition to such allotment an 
amount of such oranges equivalent to 20 
percent of such allotment, or one 
carload, whichever is the greater. 
Provided\ however ; That the committee 
may. with the approval of the Secretary', 
reduce such 20 percent to a percentage 
not less than 10 percent: And Provided 
Further. That, if subsequent to the 
determination of general maturity 
allotment (other than short life 
allotment) is forfeited in uny prorata 
district during any week such forfeiture 
shall be used to reduce the amount of 
maximum permissible overshipments 
made during such week unless the 
forfeiting handler shall have made a 
bona fide and timely offer to the 
committee to lend the handler's 
undershipment. Such forfeiture shall be 
first applied to handlers within such 
district in which the forfeiture occurred 
and second to qualified handlers in 
other districts. Allocation of forfeitures 
to handlers who have overshipped shall 
be made in proportion to, but not in 
excess of. the quantity overshipped by 
eHch such handler. In the case of short 
life allotments, any forfeiture thereof 
shall be credited as above provided only 
against overshipment of allotments 


issued pursuant to | 90854(a). However, 
no handler who has overshipped more 
than the maximum permissible under 
this section shall participate in the 
credits allowed by this provision. The 
quantity of oranges so handled in excess 
of each such person's allotment (but not 
exceeding an amount equivalent to the 
excess shipments permitted under this 
section) shall be deducted from each 
such person's allotment for the next 
week: Provided\ That no such deduction 
shall apply when such quantity is 
handled pursuant to early maturity 
allotment issued under { 900.60, or is 
entirely reduced by application of 
forfeited allotment. If such person's 
allotment for such week is in an amount 
less than the excess shipments 
permitted under this section, as reduced 
by the application of forfeited allotment, 
the remaining quantity shall be 
deducted from succeeding weekly 
allotment issued to each such person 
until such excess has been entirely 
offset And Provided Further. That no 
overshipment incurred during one 
season shall be deducted from 
allotments issued during the following 
season. The provisions of this section 
shall not apply to any person who, 
during any week, has not received an 
allotment under this subpart for such 
week. The committee, with the approval 
of the Secretary, shall adopt procedural 
rules and regulations to effectuate the 
provisions of this $ 908.55. 

17. Section 908.56 is revised to read as 
follows: 

$908.56 Undershipments. 

If any person handles during any 
week a quantity of oranges, covered by 
a regulation issued pursuant to $ 908.52. 
in an amount less than the allotment of 
oranges Tor such week, such person may 
handle, in addition to such person's 
allotment for the next two succeeding 
weeks only, a quantity of such oranges 
equivalent to such undershipment 
except that the undershipment of early 
maturity allotment shall not entitle a 
handler to so handle an additional 
quantity of oranges: lProvidedl That with 
the approval of the Secretary, the 
committee may increase or decrease the 
number of weeks over which 
undershipments of allotment may be 
carried forward. 

§908.59 1 Amended] 

18. Section 908 59 is amended by 
adding "pursuant to $ 906.54,” after the 
first comma in the first sentence, by 
changing the reference to ”hls” in the 
first sentence to reach "such.” and by 
changing the reference to "him” in the 
last sentence to read "such person." 


$908.60 fAmended) 

19. Section 908.00 is amended by 
changing the reference to "f 908.54" in 
the first sentence to read ”$ 908.54(a)." 
by changing every reference to "him" 
and "he" to read "soch handler." and by 
changing every reference to "his" to 
read "such handler’s." 

$908.61 (Amended) 

2a Section 908.61 is amended by 
changing the reference to *‘$ 908.54" to 
read "$ 908.54(a)” in the first sentence 
thereof. 

§ 908.61s (Amended 1 

21. Section 908.61a is amended by 
changing the reference to ”4 908.54” to 
read ”4 908.54(a)” in the first sentence 
thereof. 

$908.64 (Amended] 

22. Section 908.64 is amended by 
changing the reference to ”he" to read 
“the Secretary" in the first sentence 
thereof. 

23. Section 908.67 is revised to read as 
follows: 

§ 908.67 Oranges not subject to 
regulation. 

Except as otherwise provided in this 
section, nothing contained in this 
subpart shall be construed to authorize 
any limitation of the right of the initial 
handler of oranges to: (a) Handle 
oranges to charitable institutions for 
consumption by such institutions or to 
relief agencies for distribution by such 
agencies (b) handle oranges to 
commercial processors for processing 
into products, including juice: (c) export 
oranges or handle oranges to exporters 
for export purposes; (d) handle oranges 
by parcel post or by railway express: or 
(c) handle oranges in such minimum 
quantities or in such types of shipments 
as the committee may. with the approval 
of the Secretary, prescribe. No 
assessment shall be levied pursuant to 
$ 908.41 on oranges disposed of for the 
purposes specified in this section. The 
committee shell periodically review and 
prescribe, with the approval of the 
Secretary, such rules, regulations, and 
safeguards as it may deem necessary to 
prevent oranges shipped under the 
provisions of this section from entering 
into commercial channels of trade 
contrary to or in violation of this 
subpart. 

24. Section 908.70 is revised to read as 
follows: 

$908.70 Weekly report. 

On or before such day of each week 
as may be designated by the committee, 
each person who first handles oranges 
shall report to the committee, in such 
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manner as may be designated and on 
forma made available by it, the 
following information with respect to 
the total of all oranges disposed of by 
each such handler during the 
immediately preceding week: (a) The 
total quantity handled: (b) the total 
quantity disposed of for manufacture 
into by-products, showing the identity of 
each by-products processor involved 
and the quantity of each: (c) the total 
quantity disposed of for export, showing 
the destination and quantity of each 
such disposition: fd] the total quantity 
shipped for disposition to persons on 
relief, including quantity donated for 
charitable purposes, and shipments by 
parcel post or express, showing the 
destination and quantity of each such 
shipment; and (e) the total quantity 
disposed of otherwise, showing manner 
and quantity of each such disposition. 

25. Section 90B.71 is revised to read as 
follows: 

§ 908.71 Manifest report 

Each person who first handles 
oranges shall furnish to the committee 
information regarding the size of 
oranges in each standard packed carton 
or its equivalent handled by such 
handler whether such shipments were 
destined to points in the continental 
United States or to Canada and shall 
mail or deliver such information to said 
committee or its duly authorized 
representative within 24 hours after 
shipment is made in such manner as the 
committee shall prescribe and upon 
forms prepared by it. 

26. Add a new center heading 
“Records and Retention” following 

$ 908.72 and a new $ 908.73 to read as 
follows: 

Records and Retention 
§ 908.73 Reports. 

(a) Each handler shall maintain such 
records which will clearly show the 
details of such handler's receipts und 
acquisition of oranges, sales, shipments, 
dispositions, inventories and such other 
specific information as prescribed by the 
committee and approved by the 
Secretary which will relate to the 
handling and disposition of oranges. 

(b) All such records specified shall be 
retained by the handler for a period of 
three years following the end of the 
fiscal year in which such transactions 
occurred. If within the three-year period, 
the committee notifies the handler in 
writing that the retention of such 
records, or specified records, Is 
necessary in connection with a 
proceeding under the act. a court action, 
or a compliance investigation by the 
Secretary or the committee specified in 


such notice, the handlers shall retain 
such records, or specified records, until 
further written notification from the 
committee. The committee shall give 
further written notification to the 
handler when retention of the records is 
no longer necessary. 

(c) Each handler shall make available 
to authorized representatives of the 
committee and the Secretary at any time 
during reasonable business hours all 
records provided for in this part for 
examination and audit, and shell permit 
access to all premises where records are 
maintained or stored and where oranges 
are received, stored, prepared for 
market, or handled. The committee shall 
make such checks of oranges or audits 
of handlers' records as it deems 
appropriate or which arc requested by 
the Secretary to ensure that accurate 
information as required in this part is 
being furnished by handlers. 

(d) All reports and information 
submitted by handlers pursuant to the 
provisions of this part shall be received 
by and at all times be in the custody of 
one or more designated employees of 
the committee. Such employees shall not 
disclose to any person, other than the 
Secretary upon request therefor, data, or 
information obtained or extracted from 
such reports and records which might 
affect the trade position, financial 
condition, or business operation of the 
particular handler from whom received: 
Provided. That such data and 
information may be combined, and 
made available in the form of general 
reports in which the identities of the 
individual handlers furnishing the 
information is not disclosed. 

27. Section 908.83 is amended by 
revising subparagraphs (c)(1): 
redesignating paragraph (d) as 
paragraph (f); revising subparagraph 

(c) (3) and redesignating it as paragraph 

(d) ; and adding a new paragraph (e), to 
read as follows: 

§ 908.83 Termination. 

• • • • i 

(c) (1) The Secretary shall terminate 
the provisions of this part at the end of a 
crop year in which the Secretary has 
found by referendum that such 
termination is favored by producers 
who. during a representative period 
determined by the Secretary, have been 
engaged in the production for market of 
oranges in the production area: 

Provided. That such termination shall be 
effective only if announced on or before 
December 1 of the then current fiscal 
year, 

(d) Upon recommendation of the 
committee, received not later than 
August 15 of an odd numbered year, the 


Secretary shall conduct a referendun 
prior to October 15 of such year to 
ascertain whether continuance of this 
part is favored by growers as 
determined in accordance with (c)(2) of 
this section. The committee, with tb» j 
approval of the Secretary, shall adopt 
such rules and regulations as necessary 
to establish the basis fur the 
recommendation provided for in this 
section. 

(e) The Secretary shall conduct a 
referendum by Ociober 15 of the sixth 
year following the effective date of this 
section and no later than October 15 
every' sixth year thereafter to find 
whether, in accordance with paragraph 
(c) of this section, continuance of the 
order is favored by producers. 

(f) The provisions of this part shall, n 
any event, terminate whenever the 
provisions of the act authorizing them 
cease to be in effect. 

(Secs. 1-19, 48 Slat. 31. »« amended; 7 U.S C, 
em-474) 

Signed at Washington. D.C.. on January * 
1985 to become effective January 11,198^ 
C.W. McMillan. 

Assistant Secretary. Marketing and 
Inspection Services. 

|FR Doc. 85-934 Filed 1-10-85; 8:43 am] 

Bill MG COOS M10-42-M 


7 CFR Part 928 

Papayas Grown in Hawaii; District 
Redefinition and Committee 
Reapportionment 

agency: Agricultural Marketing Sen e. 
USDA. 

action: Finalization of interim final rulf 

summary: The Department of 
Agriculture (USDA) has decided to 
leave in effect an interim Final rule 
which redefined the districts into which 
the production area is divided, and 
reapportioned the membership of the 
Papaya Administrative Committee The 
rule recognizes recent shifts in papaya 
production within the production area, 
and is necessary to assure equitable 
representation of grower members on 
the committee based on the relative 
amounts of papayas produced. 
effective OATE: February 11.1985 

FOR FURTHER INFORMATION CONTACT: 

William J. Doyle. Chief, Fruit Branch 
F*V, AMS. USDA, Washington D C- 
20250, telephone 202-447-5975. 
SUPPLEMENTARY INFORMATION: This de 
has been reviewed under Secretary’s 
Memorandum 1512-1 and Executive 
Order 12291. and has been designated a 
“non-major" rule. William T. Manley 
Acting Administrator. Agricultural 
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I Marketing Service, has certified that this 
I action will not have a significant 
I economic impact on a substantial 
I number of small entities. 

The interim final rule was issued on 
I October 3t. 1984. and published in the 
Federal Register (49 FR 44199) on 
November 5.1984. The rule added 
§$ 928.111 and 928.120 which combined 
| Districts 2 and 3 to form a new district 
to be designated as District 2. and 
provides that new District 2 shall be 
! represented by two grower members. 

I with the stipulation that at least one 
I alternate member shall be from either 
I Maui of Kalawao County. Under the 
I change, current District 4 would be 
1 redrsignated as District 3. 

The rule provided that interested 
persons could file public comments 
through December 5,1984. none of 
which were received. 

The district redefinition and 
committee reapportionment was based 
upon the recommendation of the Papaya 
Administrative Committee comprised of 
Hawaiian papaya producers and 
handlers, and was issued under the 
marketing agreement, as amended, and 
Order No. 928. as amended (7 CFR Part 
928). regulating the handling of papayas 
grown in Hawaii. The agreement and 
order are effective under the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C, 601-674). 
The Secretary finds that this action will 
lend to effectuate the declared policy of 
the net. 

UM of Subjects in 7 CFR Part S28 

Marketing agreement and orders. 

Papayas, Hawaii 

PART 928—PAPAYAS GROWN IN 

HAWAII 

Accordingly, the interim final rulp 
published In the Federal Register (49 FR 
44199) amending 928.111 and 928.120 
is adopted as a final rule. 

(Secs. 1-19. 4ft Stal. 31. as amended; 7 U SC 

fiai-«74) 

Uatt‘<l January A, 1985. 

Thomas R. Clark. 

Deputy Director, Fruit and Vegetable 
ih s in ion. Agricultural Marketing Service 
iFR Doc 85-904 Filed 1-10-85; 845 am) 

Billing COOC *41d~02-t« 


7 CFR Part 928 

Papayas Grown in Hawaii; Grade 
Requirement Amendment 

agency: Agricultural Marketing Service. 

USDA 

action: Finalization of an amended 
interim final rule. 


summary: The Department of 
Agriculture (USDA) has decided to 
leave in efFcct an amended interim final 
rule tvhich established grade 
requirements for intrastate shipments of 
Hawaiian papayas. The previous 
regulation covered only those papayas 
shipped to points outside of Hawaii. The 
minimum grade established for fresh 
papaya shipments is Hawaii No. 1. The 
amendment is necessary to promote 
orderly marketing in the interest of 
producers and consumers. 

EFFECTIVE DATE: February 11.1985. 

FOR FURTHER INFORMATION CONTACT: 
William | Doyle. Chief. Fruit Branch. 
FAV. AMS. USDA. Washington. DC. 
20250. telephone 202-447-5975. 

SUPPLEMENTARY INFORMATION: This 

action has been reviewed under 
Secretary's Memorandum 1512-1 and 
Executive Order 12291 and has been 
designated a “non-major rule. William 
T- Manley. Acting Administrator. 
Agricultural Marketing Service, has 
certified that this action will not have a 
significant economic impact on a 
substantial number of small entities. 

The amended interim final rule was 
issued on October 15.1984. and 
published in the Federal Register (49 FR 
40559) on October 17,1984. The rule 
further amended ) 928.313 (Hawaiian 
Papayu Regulation) under Marketing 
Order 928 effective July 1.1984, by 
establishing regulations applicable to 
intrastate shipments of Hawaiian 
papayas to alleviate the price¬ 
depressing effects on sales of good 
quality fruit that is occurring because of 
substantial quantities of lesser quality 
fruit which are being diverted to the 
local markets. 

The rule provided that interested 
persons could file public comments 
through November 6.1984. none of 
which were received. 

The amendment of the Hawaiian 
papaya grade regulation was based 
upon the recommendation of the Papaya 
Administrative Committee comprised of 
papaya producers and handlers, and 
was issued under the marketing 
agreement, as amended, and Order No. 
928. as amended (7 CFR Part 928). 
regulating the handling of papayas 
grown in Hawaii. The agreement and 
older are effective under the 
Agricultural Marketing Agreement Act 
of 1937. as amended (7 U.S.C. 601-874) 
The Secretary finds that this action will 
tend to effectuate the declared policy of 
the act. 

List of Subjects in 7 CFR Par! 928 

Marketing agreements and orders. 
Papayas, Hawaii. 


PART 928—PAPAYAS GROWN IN 
HAWAII 

Accordingly, the amended interim 
final rule published in the Federal 
Register (49 FR 40550) amending 
§ 928.313 is adopted as a final rule. 

(Sees. 1-19. 48 Slat. 31. •« amended; 7 U.S.C 
601-674) • 

Doted: |anuarv 8. 1965 
Thomas R. Clark, 

Deputy Director. Fro and Vegetable 
Division. Agricultural Market irtgSerrice. 
|FR Doc. 85-988 Filed 1-T0-85: 845 am) 

St LUNG COOC MI0-GJ-4I 


DEPARTMENT OF THE TREASURY 
Comptroller of the Currency 
12 CFR Part 5 
(Docket No. 85-1] 

Rules, PoRcies and Procedures for 
Corporate Activities, Fees 

agency: Office of the Comptroller of the 
Currency, Treasury. 
action: Final rule. 

summary: This final rule sets forth the 
Office uf the Comptroller of the 
Currency (Office) procedures for 
determining fees far processing 
corporate filings under 12 CFR Part 5, 
and eliminates reference to specific fee 
amounts appearing in different sections 
of Part 5. The Office will publish a single 
schedule of all processing fees annually, 
and upon request, will provide copies of 
the analysis that underlies the fee 
schedule to interested parties. The rule 
eliminates confusion that may result 
from annually amending different 
sections of Part 5. 
date: February 11.1985. 

FOR FURTHER INFORMATION CONTACT: 
Randall J. Miller. Director. Licensing 
Policy ond Systems, (202) 447-1184. 

Bank Organization and Structure. Office 
of the Comptroller of the Currency. 
SUPPLEMENTARY INFORMATION: 

Background 

On October 2.1984. the Office 
published in the Federal Register (49 FR 
38954) notice of a proposed rulemaking 
that codified its procedures for 
determining the fees for corporate filings 
made under 12 CFR Part 5. The proposed 
policy was based on the view that the 
cost incurred by the Office when 
processing corporate filings should be 
borne by the banks or others making the 
filings. Hence, the proposal set forth 
procedures that would base individual 


9 
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corporate filing fees on (he projected 
overage cost of processing each type of 
corporate Filing. The Office also 
proposed that all corporate filing fees be 
published annually in a "Notice of 
Comptroller of the Currency Fees." The? 
annual notice for fees to be charged 
during 1985 will be published no later 
than January 31.1985. Thereafter, the 
notice will be published no latQr than 
the first day in December for fees to be 
charged during the upcoming year. 
References to the filing fees that 
currently appear in different sections of 
12 CFR Part 5 would be eliminated. 

Summary of Public Comments 

The Office received five comments on 
the proposed rule. Two commenters 
indicated their support for the proposal. 
The three remaining commenters did not 
comment directly on the proposed rule, 
but offered some observations on the 
hypothetical 1984 fee schedule that was 
included In the proposed rulemaking to 
illustrate the fees that could have 
resulted in 1984 if the rule had been in 
effect. Their comments will be 
considered at the time the first fee 
schedule is issued pursuant to this final 
rulemaking. 

Basis and Purpose 

This rule will eliminate reference to 
specific fee amounts appearing in 
different sections of Part 5. The Office 
will no longer need to update those 
sections as fees change. This will be less 
confusing to the public. Finally, the 
Notice of the Comptroller of the 
Currency Fees will provide the public 
with a single, convenient listing of all 
fees associated with corporate filings. 

Executive Order 12291 

This rule is not classified as a "major 
rule" and therefore does not require a 
regulatory impact analysis. 

Regulatory Flexibility Act 

Pursuant to section 605(b) of the 
Regulatory Flexibility Act (Pub. L No. 
98-354. 5 U S C. 801 el seq.). the 
Comptroller finds that the final rule will 
not have a significant economic impact 
on a substantial number of small 
entities. 

List of Subjects in 12 CFR Part 5 

National banks, Fees. 

Authority and Issuance 

For the reasons set out in the 
preamble 12 CFR Part 5 is amended to 
read as follows: 

PART 5—[AMENDED) 

1. The authority citation for Part 5— 
Rules. Policies, and Procedures for 
Corporate Activities reads as follows: 


Authority: 12 U S C. 1 rt wq 

2. Section 5.5 is revised to read as 
follows: 

9 5.5 Fees. 

(a) Fees must accompany certain 
filings before they will be accepted by 
the Office. Filing fees will be set at an 
amount necessary to recover the 
Office's projected total cost of 
processing corporate filings during the 
ensuing 12 months. Individual fees will 
be established by first apportioning the 
projected total cost of processing 
corporate filings among the different 
types of corporate filings according to 
the projected proportion of Office staff 
time spent processing the different 
types. A projected average processing 
cost will then be determined by dividing 
the projected total cost of processing the 
different types of corporate filings by 
the projected number of filings of each 
type. The projected average processing 
cost will form the basis of the new fee 
schedule. Each year, the Office will 
prepare a report on the determination of 
the projected average processing costs 
and the new filing fee schedule. The 
Office will make the report available to 
interested parties upon request. The fees 
to be charged during 1985 will be 
published in the Office's Notice of the 
Comptroller of the Currency Fees no 
later than January 31.1985. Thereafter, 
the notice will be published annually no 
later than the first day in December for 
fees to be charged during each upcoming 
year. 

(b) Investigation fees moy be charged 
at the rates established in 12 CFR 8.6 if 
the Office determines that special 
investigations or examinations are 
necessary to reach an informed decision 
on a given filing. 

.(c) Fees must be paid by check 
payable to the Comptroller of the 
Currency. 

9 5.20 {Amended] 

3. Section 5.20 is revised by 
eliminating paragraphs (fj and (g). and 
redesignating paragraphs (h) through (j) 
as (f) through (h). 

9 5.21 I Amended I 

4. Section 5.21 is revised by removing 
paragraph (e) and redesignating 
paragraphs (f) through (k) as (e) through 

(j). 

§5.22 (Amended) 

5. Section 5.22 is revised by removing 
paragraph (c) and (d). and redesignating 
paragraphs (e) through (g) as (c) through 
(*). 


9 5.23 1 Amended! 

8 . Section 5.23 is revised by renur. ng I 
paragraph (d) und redesignating 
paragraphs (e) through (g) as (d) thn ugh ! 

ft 

9 5.24 (Amended) 

7. Section 5.24 is revised by removing 
paragraph (c)(5). 

9 5.25 | Amended I 

8 . Section 5.25 is revised by remov ing 
paragraph (cl) and redesignating 
paragraphs (e) through (gj as fd) through 
( 0 - 

§5.26 | Amended | 

9 . Section 5.28 is revised by removing- 
paragraph (i) and redesignating 
paragraph (j) as (i), 

§ 5.30 (Amended) 

10 . Section 5,30 is revised by removing 
paragraph (c) and redesignating 
paragraphs (f) through (i) os (e) through 

(h) . 

§5.31 (Amended) 

11 . Section 5.31 is revised by removing 
paragraph (f) and redesignating 
paragraphs (g) through (1) as (f) through 
(k). 

9 5.32 lAmended) 

12 . Section 5.32 is revised by removing 
paragraph (d) and redesignating 
paragraph (c) as paragraph (d). 

$5.33 I Amended I 

13. Section 5.33 is revised by removing 
paragraph (f) and redesignating 
paragraphs (g) through (j) as (f) through 
( 0 - 

§5.34 (Amended) 

14. Section 5.34 is revised by removing 
paragraph (e) and redesignating 
paragraph (f) as paragraph (e). 

9 5.40 ) Amended I 

15. Section 5.40 is revised by removing 
paragraph (g) and redesignating 
paragraphs (h) through (k) as (g) through 

(i) . 

95.41 I Amended) 

16. Section 5.41 is revised by removing 
paragraph (d) and redesignating 
paragraphs (e) through (q) as (d) through 
( 0 - 

9 5.42 (Amended) 

17. Section 5.42 is revised by removing 
paragraph (f) and redesignating 
paragraph (g) as (f). 

$5.43 (Amended! 

18. Section 5.43 is r©\ ised by removing 
paragraph (d) and redesignating 
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jwrd^raphs (e) through (g) as (d) through 

(0 

$ 5 46 [Amended] 

19 Section 5.46 is revised by removing 
paragraph (c) and redesignating 
paragraphs (cl) through (j) as (c) through 

h 

} 5 47 | Amended] 

20 . Section 5.47 is revised by removing 
paragraph (d) and redesignating 
paragraphs (e) and (f) as (d) and (o). 

$ 5 48 I Amended] 

21 Section 5.48 is revised by removing 
paragraph (c) and redesignating 
paragraphs (d) through (h) as (c) through 

W 

$ 5 49 I Amended I 

22 Section 5.49 is revised by removing 
paragraph (c) and redesignating 
paragraphs (d) and (e) as (c) and (d). 

$ 5.50 I Amended] 

23. Section 5.50 is revised by removing 
paragraph (c) and redesignating 
paragraphs (d) through (I) as (c) through 

H 

D.iieiJ Lkrcmber 13. 1964 
C.T Conover, ^ 

Comptroller Of the Currency, 

|FR Doc. 65-9Z3 Filed 1-10-65: 8.45 am] 
fcUWC COOC M10-33-N 


SMALL BUSINESS ADMINISTRATION 
13CFR Part 112 
[Arndt. 81 

Nondiscrimination in Federally 
Assisted Programs of SBA; 

Effectuation of Title VI of the Civil 
Rights Act of 1964 

agency: Small Business Administration. 
action: Final rule. 

summary: It is necessary to add to our 
regulations the definition of "Federal 
financial assistance" as it appears at 20 
J CFR 42.102(c) in order to include 
coverage of all nonTmancial programs 
under this part. Further, in accordance 
with the requirements of 28 CFR 
403(d). Appendix A is amended to 
upddtr the listing of financial programs 
»md a listing of nonfinancial assistance 
programs which are provided by the 
Agency is being added. 
effective date: January 11.1985. 
for further information contact: 
Adclino Sanches, Chief. Office of Civil 
R‘gfils Compliance. Small Business 
Administration, 1441 L Street. NW.. 

Room 501. Washington. D.C. 20416. (202) 
633-0054. 


SUPPLEMENTARY INFORMATION: Title VI 
of the Civil Rights Act of 1954 ("Act") 
provides that no person in the United 
States shall, on the ground of race, color 
or national origin, be excluded from 
participation in. be denied the benefits 
of. or be otherwise subjected to 
discrimination under any program or 
activity receiving Federal financial 
assistance from the Small Business 
Administration. This Part 112 of Title 13 
of the Code of Federal Regulations 
effectuates such provision. Section 
42.102(c) of Title 28 of the Code of 
Federal Regulations defines Federal 
financial assistance. This amendment 
will adopt the definition of Federal 
financial assistance as used in 28 CFR 
42.102(c) by adding a new subsection 
112.2(b). This definition will be 
consistent with that used by the 
Department of Justice and other 
agencies which enforce Title VI. 

In accordance with the requirements 
of 28 CFR 42.403(d) published by the 
Department of Justice on December 1, 
1976. there was published in the Federal 
Register (49 FR 4948-49) on February 9. 
1984. a notice that the Small Business 
Administration proposed the 
amendment of Appendix A by revising 
the listing of financial assistance 
programs and by adding a listing of 
nonfinancial assistance programs which 
are provided by the Agency. Interested 
parties were given until March 12.1984. 
to submit comments, suggestions or 
objections concerning this proposed 
rule. No comments ivere received. 

SBA hereby certifies that this rule will 
not constitute a major rule for the 
purposes of Executive Order 12291. In 
addition, for purposes of the Regulatory 
Flexibility Act. this rule will not have a 
significant economic impact on & 
substantial number of small entities. The 
rule constitutes a nonsubstantive 
procedural change, and by its terms will 
not significantly affect the 
administration of any of SBA’s financial 
assistance programs. This amendment 
contains no recordkeeping or reporting 
requirements. 

List of Subjects in 13 CF*R Part 112 

Civil rights. Small businesses. 

PART 112-H AMENDED] 

Accordingly, pursuant to the authority 
contained in section 5(b)(6) of the Small 
Business Act (15 U.S.C. 634(b)(6)). Part 
112. Chapter 1. Title 13 of the Code of 
Federal Regulations, is amended as 
follows: 

1. Paragraphs (b) and (c) of 5 112.2 are 
redesignated as paragraphs (c) and (d). 
respectively, and a new $ 112.2(b) would 
be added to read as follows: 


§ 112.2 Application of this part. 

• • • • • 

(b) The term "Federal financial 
assistance** includes: (1) Grants and 
loans of Federal funds. (2) the grant or 
donation of Federal property and 
interests in property. (3) the detail of 
Federal personnel. (4) the sale and lease 
of. and the permission to use (on other 
than a casual or transient basis). 

Federal property or any interest in such 
property without consideration, or at a 
nominal consideration, or at a 
consideration which is reduced for the 
purpose of assisting the recipient, or in 
recognition of the public interest to be 
served by such sale or lease to the 
recipient, and (5) any Federal 
agreement, arrangement, or other 
contract which has one of its purposes 
the provision of assistance. 

• • • • • 

2. Appendix A of Tart 112 of Title 13 
of the Code of Federal Regulations is 
revised to read as follows: 

Appendix A 


Nat** o' c*oq ram 


Auttonty 


Fsnancvai Program# 

PoguUr iwwn Small Bwsmeta Act wc tui ro 

Kara 7ud(m 

Narxfccappod Small Buftnew Act vk 

MAOUrtce 

Snail buarw+% enrryy Snail Ad MC haRf?) 

loan* 

Small goner* Small Buuncu Ad mc 7C0X9> 

cootmcKn 

Vietnam^** and Put l 97-72 

Vetenrw 
loan Pogrom 

Oftrtor SUN Snaf Buvw tovwiman Act #Ut 

<tevoicpmcnt V. and Smaw Buam®$* Ad. arc 

company loans 7iaXi3i 

(SOU and vm 


concern 

Oattor small Ouftneu . 


Snail Buonaaa »nv»amont Act Vtla 

m 


thaa snait bu*r*rti 
concaern 


Olaoatar loans 

P*y*c»i 

Economic 

IEIOU 

Fadaral acton— 
ocononc KW 
Cononcy huctuaton- 

economic etfyry 


SmaA Buaoem Act wc 7(t>XO 
Smo* Bu*new Act mc 7fc>H2J 

Smaa Barnu Act. toe 7(tM3) 

Sm*» Buvneas Act mc 7(t>M) 


Monftnancioi 

Program* 

Woman » buwy-** j Esocdn* OrN 12138 


Smaa bwnos* 
onovafton and 
rnoaren 
Procummant 
automated source 

ty«iom 

Buwi* 

CV 

Program 
Smaa Bwsnru 
teanui* Program 
Oftofecau of 
competency 
Subcomrackng 
Asutanoa Program 
Tac^noog* 

AsvMonce Progr a m 


Smaa Budnaia Act mc 9 


Smac Act toe 8 and Put 

L 98-302 

Smaa Bu«<rw*» Act MC 0<a) and 
PuD L 95-507. st amandod by 
Pub l 98 481 

Smaa 9usmi Act toe 8(t)(t| and 
Pub l 85-536 

Smaa Bumn Act. mc fiOK*) tent 

Pub L 95-89 

Smaa Buoteas* Act mc 9<<f) and 
and Pub L 95-507 
Smaa Bumpm Act mc 9 
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Programs 


IftiaN Burmi Act. nc 21 arm 
Pub L 36-302 


tetemafcjnal Trade 
Program 
Serve® Corps of 
Rented E»ocutrv«* 
and Acirwe Corps ol 

r 

v« 


Small Quen eta Act sec 22 and 


i Act sues tOI i 
and Pub L 86-410 


Pub L 99-232 


i Act. sec. Nt>*i) 


Note.—Alt program* listed above are also 
covered by Part 113 of TitHr 13 o! the Code of 
Federal Regulations 

(Catalog of Federal Domes tic Assistance 
Programs No. 59-001 through 59.031) 

Dated: January 2. 1965. 

Robert A. Turnbull. 

Acting Administrator. 

(FR Doc- 85-791 Filed 1-10-85; 845 am| 

eiLUNQ COOC rtOTVOi-M 


13 CFR Part 113 
(Arndt 4] 


Nondiscrimination in Federally 
Assisted Programs of SBA; 
Effectuation of Policies of Federal 
Government and SBA 


agency: Small Business Administration. 
action: Final rule. 


assistance programs. This amendment 
contains no recordkeeping or reporting 
requirements. 

List of Subjects in 13 CFR Part 113 


Aged. Civil rights. Handicapped. Loan 
programs—business. Marital status 
discrimination. Religious discrimination. 
Sex discrimination. Small businesses. 


PART 113—(AMENDED) 


Accordingly, pursuant to the authority 
contained in 5(b)(6) of the Small 
Business Act (15 U.S.C. 634(b)(6)). Part 
113. Chapter I, Title 13 of the Code of 
Federal Regulations, is amended as 
follows; 

Appendix A of Part 113 of Title 13 of 
the Code of Federal Regulations is 
revised to read as fallows: 


Appendix A 



summary: In accordance with the 
requirement of 26 CFR 42.403(d) and in 
effectuation of Federal government and 
Small Business Administration policies 
against discrimination, the Small 
Business Administration is revising 
Appendix A of Part 113 by updating its 
listing of programs. 

EFFECTIVE DATE: January 11.1985. 

FOR FURTHER INFORMATION CONTACT. 
Adeline Sanchez. Chief. Office of Civil 
Rights Compliance. Smalt Business 
Administration. 1441 L Street. NW- 
Room 501. Washington. D.C. 204161202) 
653-6054. 

SUPPLEMENTARY INFORMATION: In 

accordance with the requirements of 28 
CFR 42.403(d). published December 1. 
1976, the Small Business Administration 
is updating its listing of programs which 
are subject to the nondiscrimination 
provisions of this part. 

SBA hereby certifies that this rule will 
not constitute a major rule for the 
purposes of Executive Order 12291. In 
addition, for purposes of the Regulatory 
Flexibility Act. this rule will not have a 
significant economic impact on a 
substantial number of small entities. The 
rule constitutes a nonsubstantive 
procedural change, and by its terms will 
not significantly affect the 
administration of any of SBA’s financial 


Export mvolwrg In* of cm* * Small Bunn—* Act, %mc 

VmWiMrt and Owe*** l Pm* L *7 22 
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UamaM ooo- , mat Act 7<*MUl 




Debtor carte no Oavtegpn»rt j! 

■ comp*** i&tt) and the* | Ad teto V ami Smatt Bute 

I Ad. tec 7<M13) 

Debtor i 

I III 



Surety bond guarantee* 


• IV Part A 

Small tWw Mtoeatoiant 
Act Wte IV, Part 8 


Pt>y*r tl 

tea mum tai , Ad. Mate 

Smart Boawaaa 

Act 

ACL 


7*#r?) 

wfurylEJDO _ Smart Bum*** 

C*o»ai 

7(bK?) 

■cboo—economic * Smart 8uwwu 

Act 

Curancy 

me* 

NOuMon—aco Smart Buorxras 

Act. 


nomc itimy 


r&m 




automated ; Smart Buansw Act MC 8 
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Acting Administrator. 

|FR Doc. 85-790 Filed 1-10-85: M5am] 
■AUNG COOS N2MI-M 


SECURITIES AND EXCHANGE 
COMMISSION 


17 CFR Parts 240, 249. 270, and 274 


|Release No. 34-21833; IC-14299, S7-T-85! 


Semi-Annual Report Form for 
Registered Investment Companies: 
Temporary Suspension of Quarterly 
Reporting Obligations of Certain 
Registered Investment Companies 
Pending Receipt of Comments on 
Proposed Final Action 


agency: Securities and Exchange 
Commission. 

action: Adoption of form, rules and rule 
revisions; withdrawal of forms and 
rescission of rules; temporary adoption 
of rules and certain form iUrms with 
solicitation of comment on final action 


summary: The Commission is adopting 
a semi annual reporting form under the 
Securities Exchange Act of 1934 and the 
Investment Company Act of 1940 that 
registered investment companies will be 
required to file with the Commi&siiin 
The new form contains sections to be 
completed by different types of 
investment companies and replaces five 
separate annual reporting forms now 
used by most registered investment 
companies. The Commission is also 
adapting temporary rules to suspend the 
quarterly reporting obligations of 
registered management investment 
companies and butters of periodic 
payment plans Comment is request* t 
on permanent withdrawal of the 
quarterly report form* for those type* of 
registored investment companies and 
incorporation of their contents in the 
new semi-annual report. 
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dates: The new rules and rule revisions 
and the withdrawal of forms and 
rescission of rules will be effective April 
30.1985. The new form will be required 
to be filed for fiscal periods ending on or 
after that date. Registrants will have the 
option of filing reports on the new semi¬ 
annual form or on the old annual 
reporting forms for Fiscal periods ending 
before that date. The temporary rules 
will be effective January 11.1985. 
Girnments with respect to the temporary 
rules and form items must be received 
on or before March 5.1985. 
address: Comments with respect to the 
temporary rules should be submitted in 
triplicate to John Wheeler, Secretary. 
Securities and Exchange Commission, 

450 Fifth Street. NW.. Washington. D.C. 
20549. Comment letters should refer to 
File No. S7-1-&5. All comments received 
will tie available for public inspection 
and copying in the Commission s Public 
Reference Room. 450 Fifth Street, NW., 
Washington. D C. 20549. 

FOR FURTHER INFORMATION CONTACT: 

V\ ith respect to the new Form. Gene A 
Conlke, Chief Financial Analyst, or 
Carolyn Ubcrman. Senior Financial 
Analyst. (202) 272-2024. Office of 
Financial Analysis and Inspections, and 
with respect to the new. amended and 
temporary rules. Elizabeth K. 

Nors worthy. Chief. Office of Regulatory 
Policy, (202) 272-2048 or John Banks- 
Prooks, Esq.. Office of Disclosure Policy 
and Investment Adviser Regulation (202) 
272-7313. Division of Investment 
Management. Securities and Exchange 
Commission. 

SUPPLEMENTARY INFORMATION: The 

Commission is adopting form N-SAR. a 
^mi-annual reporting form for 
registered investment companies 
pursuant to sections 13 (15 U.S.C. 78m). 
15(d) (15 D S C. 78o(d)). and 23(a) (15 
U S.C, 78w(a|) of the Securities 
Exchange Act of 1934 (15 U.S.C. 78a et 
s *7-) (*‘1934 Act") and sections 8 (15 
C S C. 80a-8), 30 (15 U.S.C. 80a-29), and 
38 (15 U.S.C 80a-37) of the Investment 
Company Act of 1940 (15 U.S.C. 80a-l et 
S <V) ( “1940 Act"). Forms N-lR (17 CFR 
274.101). N-30A-2 (17 CFR 274.102). N- 
30A-3 (17 CFR 274.103). N-5R (17 CFR 
274.105), and 2-MD (17 CFR 249.402). the 
annual reporting forms now used by 
most registered investment companies, 
are withdrawn. 1 In order to implement 


lomi N-iR wa» the annual report uwd by most 
'Wtrred management investment companies A 
•Curate form of annual report was required for 
m orporoted moruigement companies currently 
periodic payment plan certificates (form N- 
small business investment companies 
! SWCs~f (form N-SR). unit investment trusts 
(urreoiiy Issuing securities (form N-3GA-2) and unit 
‘moment trusts not currently issuing securities 

ItormS-MD). 


the new form, a number of 
corresponding rule changes are also 
adopted. These changes include revision 
of rules 8b-16 (17 CFR 2?0.8b-16) and 
30e-l (17 CFR 270.30a-l). addition of 
new rules 30bl-3 and 30bl-4 and 
rescission of rules 30a-2 (17 CFR 
270.30a-2) and 30a-3 (17 CFR 270.30a-3) 
under the 1940 Act and amendment of 
rule 12b-25 (17 CFR 240.12b-25) under 
the 1934 Act. These new rules and rule 
amendments set forth the requirements 
for filing the new form and eliminate 
references to the annual reporting forms 
that are withdrawn. 

The Commission is also adopting 
temporary rule 30bl-5[T) to suspend the 
obligation of registered management 
investment companies of tile form Nl-Q 
(17 CFR 274.106) on a quurterly basis 
and temporary rule 27d-4(T) to suspend 
the obligation of issuers of periodic 
payment plan certificates to file form N- 
27D-2 (17 CFR 274.127d-2) on a 
quarterly basis. The contents of form 
Nl-Q are temporarily incorporated in 
the new semi-annual report form as 
items 77 and 102. Comment is requested 
on whether forms N-lQ and N-Z7D-2 
should be withdrawn and the contents 
of form N-lQ incorporated in form N- 
SAR on a permanent basis. 

Appendix A to this release sets forth 
the text of form N-SAR and its 
instructions. Appendix B shows which 
items of the annual and quarterly report 
forms have been eliminated from the 
new form, carried over to it unchanged, 
or carried over with modifications. 

Background 

The Commission proposed form N- 
SAR and related rules and rule revisions 
on August 6. 1984. 2 As stated in the 
proposing release, the new form was 
proposed in response to changes that 
have been made in the Commission’s 
procedures for reviewing disclosure 
documents filed by investment 
companies and for performing routine 
inspections of those companies. The 
new form was also proposed in response 
to changes that have occurred in the 
investment company industry end the 
desire to develop a computerized data 
base of information with respect to that 
industry. 

The Commission received twenty 
comment letters on the proposal. The 
commentators strongly endorsed the 
new form and made a number of 
substantive and technical suggestions 
with respect to its use and contents. As 
discussed in more detail below, the 
substantive comments related to: (a) 
Whether the Commission has the 


'See Investment Company Act Relent? No, 14060. 
dated Augutt 6. IBM (40 FR 32370) 


statutory authority to adopt the form 
under the 1940 Act: (b) the types of 
investment companies that should be 
required or permitted to use the new 
form: (c) when investment companies 
should be required or permitted to begin 
using the form: (d) how much time a 
registrant should have to file the form 
after the close of each reporting period 
and whether extensions should be 
granted: (e) whether the proposed filing 
fee is too high for unit investment trusts; 
(f) whether year-end information should 
be reported on a twelve-month basis: (g) 
whether form Nl-Q should be 
withdrawn: (h) how the format of the 
form could be improved: and (i) whether 
specific items of the proposed form and 
the instructions to those items should be 
modified or deleted. The final version of 
the form and its instructions incorporate 
a number of the suggestions made by the 
commentators. This release discusses in 
detail, however, only those items and 
instructions on which the commentators 
primarily focused and certain Items 
which have been added to the final 
version of the form. 

Discussion 

(of Whether the Commission Has the 
Statutory Authority To Adopt Form N- 
SAR Under the 1940 Act 

The Commission is adopting form N- 
SAR pursuant to its authority under 
section 13.15(d) and 23(a) of the 1934 
Act and sections 8. 30 and 38 of the 1940 
Act. As in the proposal, registered 
management investment companies will 
be required to file the form pursuant to 
new rule 30bl-3 under section 30(b)(1) 
of the 1940 Act. Section 30(b)(1) requires 
every registered investment company to 
file with the Commission "such 
information and documents (other than 
financial statements) as the Commission 
may require, on a semi annual or 
quarterly basis, to keep reasonably 
current ihe information and documents 
contained in the registration 
statement(s) of such (registrants)/* 

One commentator questioned the 
Commission’s authority to require 
registered investment companies to file 
the proposed semi annual report under 
section 30(b)(1). According to that 
commentator, the proposed form would 
require general reporting and Congress 
authorized the Commission to require 
general reporting only on an annual 
basis under section 30(a). Section 
30(b)(1) allows the Commission to 
require semi-annual or quarterly reports 
only to update a company's registration 
statement. The commentator observed 
that form Nl-Q was already prescribed 
for that purpose and the Commission 
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had not proposed to withdraw that form. 
In addition, the commentator argued 
that the Commission could not be 
intending to use the new form to update 
a registrant s registration statement 
because the new form required a 
registrant to furnish information which 
differed significantly from the 
information that must be disclosed m 
the registration statement forms* * In 
support of this theory, the commentator 
cited as an example proposed item 64. 
which would require a registrant to 
identify its portfolio manager. Such 
information is not required in form N- 
1 A. the recently adopted registration 
statement form for open-end investment 
companies. 

The Commission has concluded that it 
does have the statutory authority to 
require registrants to file form N-SAR 
pursuant to section 30(b)(1). While the 
Commission did not propose to 
withdraw form Nl-Q at the time that it 
proposed form N-SAR. it is proposing to 
do so now and is adopting a temporary 
rule to suspend the obligation of 
management companies to file form Nl- 
Q pending final action on this proposal. 
Moreover, only two types of questions 
in the proposed form arguably did not 
relate to registration statement form 
requirements—proposed item 64 which 
would have required a registrant to 
identify its portfolio manager and 
proposed items 55 through 60 which 
would have required a registrant to 
furnish certain information with respect 
to its insurance coverage. Item 64 is 
deleted from the final form. Although 
the form still contains items relating to a 
registrant's insurance* the instructions 
to those items require a registrant to 
answer them only in a supplement to its 
year-end report.*These changes moot 
any possible questions about the 
Commission’s authority to require semi¬ 
annual reporting on form N-SAR. 

(b) The Types of Invnslment Companies 
Which Should Be Required or Permitted 
To Use the New Form 

With the exception of face-amount 
certificate companies.'all registered 


9 See item* *0 (hrngiih S5: wr aho Urm* 1(15 
through 110 with respect to SBICr 

*Ser instruction* to trm* SO through IS. uho 
iralroctimui tn items 1Q5 through 1 ID with respect to 
SBICa 

1 A face amount certificate company is defined m 
tret km 4(11 of the UMO Act to wnn "su Investment 
company which is engaged tn or proposes to engage 
to the business of weeing fnoMiiaouat crnltficslcu of 
the installment type, or which bus hern engaged m 
such business umJ has any such certificate 
outstanding.* 4 Only a handful of such companies still 
esisl amt they witt he req u ire d to cwitimse to f9e 
thrir pcrwwJx reports on farms prescribed under the 
tim Act. 


investment companies are required to 
file the new form. Unit investment trusts 
l UITs”). however, will be required to 
file the form only once a year—after the 
close of the calendar year. UfTs with 
series will be required to file one report 
for all series, irrespective of whether the 
earlier series have a separate 1940 Act 
reporting number. 

One commenter pointed out that the 
proposed instructions to the new form 
could be read to require companies 
currently in the process of registering 
their securities for the first time under 
the Securities Act of 1933 (15 U.S.C 77 
et scq.) (**1933 Act'*) to file the form. The 
final versions of rules 30a-1 and 30bl-3 
provide that a company does not have 
to file form N-SAR while it is still in the 
process of registering its securities for 
the first time under the 1933 Act. The 
company must start filing the form, 
however, for each reporting period (or 
portion of a reporting period! that 
elapses after the date when the 
registration statement under the 1933 
Act becomes effective or is withdrawn. 4 

Several commenters requested that 
UITs be relieved of any periodic 
reporting obligation oo the theory that 
sufficient information with respect to a 
UfT is already publidy available in its 
registration statement, the trustee’s 
annual report to unitholders and 
published financial manuals. In the 
alternative, those commentators urged 
the Commission to allow UITs to file 
form N-SAR only at the calendar year- 
end because a UfT trustee calculates 
distributions and expenses only once a 
year—usually as of December 31st. 
These commentators believed that if the 
trustee were required to make the 
calculation twice a year, a significant 
and unnecessary additional expense 
would be created for this type of 
registrant. The commentator also noted 
that information filed in semi-annual 
reports would probably be distorted 
anyway because UITs do not incur 
uniform costs throughout the year In 
view of the unique nature of UITs 
described by the commentator, the 
Commission has revised rule 30a-1, 
proposed rule 3nbl-3 and the 
instructions to the form to require this 
lype of registrant to file form N-SAR 


“A nut Net i c*® mental or -rgrd the Onrtmisstoa to 
permit certain insurance company separate 
accounts exttnpfed from the 1910 Acf and that 
cwrmiffy fitr met r periodfc report* on forms 
prescribed under the 1X34 Ac! iu file the new *em» 
annual reporting form instead Ilk* Goou ma s t ug bet 
not acted on Ibis rrqueat because a primary purpose 
of the new femn is to collect daf* on the invrstmeni 
company industry. Entitle* th.it lire not considered 
Investment companies should, there late, be 
excluded from (his dm* base. 


only once a year, after the dose of the 
calendar year. 1 

Several commentators also request d 
that the final form and Hs instructions 
make clear that a U1T only' has to file 
one report for all of its series. These 
commentators pointed out that prior •» 
1972. each senes was required to 
register under the 1940 Act and received 
a separate reporting (*“811”) number. The 
instruction to item lB of the final form 
instructs UITs with pre-1972 series to 
use the last 811 number assigned to thetr 
series, so that the trust will be filling 
only one report with respect to all of its 
series. 4 

(c) When Investment Companies Should 
Be Required or Permitted To Begin 
Using the Form 

Investment companies will be 
required to use the form to report on all 
fiscal reporting periods ending on or 
after April 30.1985. Registrants will 
have the option of filing reports on the 
new form or on the old annual report mg 
forms for fiscal periods ending before 
April 30th* 

In the release proposing the new form, 
the Commission stated that it hoped 'a 
have die form in place so that it could he 
used for all fiscal semi-annual periods 
ending in 1965. Several commentators 
urged the Commission to allow for a 
one-year transition period during which 
registrants would have the option of 
filing of (be new semi-annual form or on 
the old annual report forms. Those 
commentators stated that a transitu ^ 
period would be needed because 
registrants would have to make 
’’extensive modifications” in their 
computer systems to generate the data 
called for in the new form. Other 
commentators urged the Commission to 
allow early voluntary reports on the 


’One Commentator asked the Cammisston fu 
revise thr (orm and as instructww* to dkm a till 
i!csignals the reporting period for lit tenet b tcAtt* 

• UTI could have senes with dl Hermit fiscal year* 
The ComnHeshm b e li eves thata uniform repon <i* 
period should be dretgnsled for all INX 

lo provide comparable to forrn.itmo wUh reepevi >o 
thi* type ol rvgistnw* SUnce lift trustee* aetwJh 

• *tuul»!c dtslnlhitumt and expense* us of the da** 
of the calender jrer grwral instruction A be* be»r. 
revised to provide that all HITS are required *< • 
the fora for ibr twelve-month penod «ndwg 
Urcrtnbcr SU 

'Om: cuQimeuUtor axled that separata mpo** Jf 
mpitmf of each set nf sene* with a different ™ %frr 
because onr trustee cannot be expected lo peeper 
a report based an lafarntaUun m soother bostr«- ♦ 
ami rot. The Cumimsshun beb* ve*. however i ‘wt 
spoonor of the IUT can and should be respond.!* 
for pcs paring any reports required to he Wed l* 
tnaaL Moreover.»/ a separate report were require 
to be filed by each trustee, the inform*'*™ 
gathering objective oJ the IUT Hems ol the new hr» 
would be frustrated because the primary parpu-** 
those rirnu is lo collect infonnutuin with *e r p ,, ‘ 1 *° 
at! of the* leries of f UfT in the samr report. 
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I form One commentator pointed out 

I ftM such an optional curly compliance 
provision wuuld save new investment 
companies the considerable expense 
that would be involved if they were 
required to Tile an initial report on one 
of the old annual reporting forms. That 
c.mmeiitator asked, however, that early 
I usvrs be given 120 days, instead of sixty 
I days, to make their first filing. 

| The Commission believes that in view 
I of the adjustments which registrants 

I nusl make in their data-gathcring 
facilities to convert to the new form, 

I ™ sorr transition or phase-in period is 
I appropriate. However, because of (he 
■ Commissions pressing need to assemble 
* comprehensive and accurate industry* 
datd base as soon as possible, that 
transition period is limited to six 
months. The Commission has also 
cum- ludud that registrants shuuld be free 
to use the new form as soon os it is 
made publicly available. The due date 
for early users, however, is the same as 
I it is for other registrants, i.e.. the report 
I must he filed within sixty days of the 
I rnd of the reporting period. The 
I Commission feels that the benefits of 
I giving a special extension of time to 
I urlv users are outweighed by the 
I problems that would be created by 
I having disparate filing requirements. 

I id! How Much Time a Registrant Should 
I Have To Tile the Form After the Close 
of Each Reporting Period; Whether 
Extrusions Should Be Granted 

The instructions to the final form give 
«ch registrant sixty calendar days to 
file after the close of the reporting 
period Technical amendments to rule 
12b-25 tinder the 1934 Act are adopted, 
however, to allow fifteen additional 
calendar days in which to file the report 
or a portion of the report, provided that 
iHe registrant notifies the Commission of 
M mobility to file pursuant to that rule. 

In the proposing release, the 
1 Commission stated that reporting 
companies would be required to file 
form N-SAR within sixty days after the 
end of each reporting period, but that no 
evtensions would be given. Several 
commentators asked the Commission to 
lengthen the time to file to ninety or 120 
days and to allow extensions of time to 
file in extenuating circumstances, such 
a * national emergencies, archive 
catastrophes or major computer 
Malfunctions. One commentator 
^quested that registrants be permitted 
to rely on the automatic extension of 
f'fWn calendar days which rule 12b-25 
• nder the 1934 Act gives reporting 
companies when they notify the 
Commission of their inability to file 
Another commentator requested that the 
^mission adopt a rule similar to rule 


30a-l under the 1940 Act which allows 
investment companies to apply to the 
Commission for an extension of sixty 
calendar days to file their annual 
reports. 

The Commission has decided to retain 
a sixty day filing period in the final rule 
because receipt of current information is 
essential to building a current industry 
data base. The Comnpssion has also 
decided, as noted above, to allow for 
limited automatic extensions of time 
under rule 12b-25 in order to give 
registrants the flexibility to deal with 
unforeseen circumstances. 

(e) Whether the Proposed Filing Fee is 
Too High for Unit Investment Trusts 

The final version of rule 30bl-3 
requires every management investment 
company to pay a $125 fee to file its 
semi-annual report. Revised rule 30a-l 
requires every U1T Tiling its annual 
report to pay a $125 fee. As proposed, 
rule 30b 1-3 would have required every 
registrant to pay a $125 fee to file its 
semi-annual report. One commentator 
objected to UlTs being charged the same 
filing fee as management companies 
because the proposed form asked UTTs 
fewer questions than were asked of 
management companies. While it is true 
that UlTs will in general be required to 
answer fewer questions than 
management companies, the 
Commission's processing costs are not a 
function solely of the number of 
questions answered by a particular 
reporting company. Filing fee costs 
incurred by UlTs annually, however, 
will be less than the costs incurred by 
management companies because revised 
rule 30»-l requires UlTs to file only one 
report a year. 

(f) Whether Year-End Information 
Should Be Reported on a Twelve-Month 
Basis 

The final version of the form requires 
a registrant to report twelve month or 
cumulative information in its year-end 
report.* As proposed, the form would 
have required a registrant to report only 
on the latter half of its fiscal year in its 
year-end report. 

A number of commentators urged the 
Commission to revise the proposal to 
require twelve-month data at year-end. 
They pointed out that investment 
companies and their auditors normally 
compute duta for six month and twelve- 
month periods. If required to report six- 
month data at the fiscal year-end. these 
companies would have to keep a 


•TV only oxcrption lo this general principle 
#1 r **™»« item* 28 which require* the registrant lo 
report on monthly and semi annual sale* and 

repurchases of it* share* 


separate set of books and records. 

Those commentators also believed that 
twelve-month cumulative information 
would be more meaningful. The 
proposal was revised to reflect these 
comments. 

(g) Whether Fonti JV-lQ Should Be 
Withdrawn 

As stated above, the Commission is 
adopting rule 30bl-5(T) which 
temporarily suspends the obligation of 
management investment companies to 
file quarterly reports on form N-lQ. The 
questions contained in form Nl-Q have 
been transferred to items 77 and 102 of 
form N-SAR. *• In uddition. the 
Commission is adopting rule Z7d-4(T) 
which temporarily suspends the 
obligation of issuers of periodic payment 
plan certificates to file quarterly reports 
on form N-27D-2. 

Although the release proposing form 
N-SAR did not address the status of 
form N-lQ. one commentator urged the 
Commission to take the opportunity to 
withdraw the form which it described as 
“unwieldy", "expensive" and ‘time 
consuming." The commentator 
suggested that the Commission 
incorporate in form N-SAR whatever 
items from form Nl-Q that it feels must 
be retained. In a separate letter, the 
same commentator asked the 
Commission to withdraw form N-27D-2 
because the form has not been needed 
since 1975. 

The Commission agrees that these 
quarterly reports should be withdrawn. 
However, the Commission believes that 
if form N-lQ is withdrawn, the 
information required by that form 
should be furnished on a semi-annual 
basis in form N-SAR. Since the release 
proposing form N-SAR did not propose 
the withdrawal of the quarterly 
reporting forms, the Commission Is 
proposing withdrawal now and is 
temporarily suspending quarterly filing 
obligations pending receipt of comments 
and final action on the proposal. 

(hi How the Format of the Form Could 
Be Improved 

As suggested by one commentator, the 
final form gives applicants additional 
space to answer the form items by 
attaching an extra page or pages to the 
page on which that item appears.’ 1 


'•Item 77 If addressed lo all open-end and closed 
end management Investment companies escept 
SBICr item 107 is addressed to SOIf!* 

"The same commentator suggested that fhc 
instructions to the final form should stand alone 
without any references to statutory provisions, 
rules, form* or interpretive releases so that persons 
preparing the form would not have to commit 

CMUiaurd 
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The form s format may be modified 
further to enable the Commission to 
receive filings on the new form by 
electronic transmissions and to make 
those Tilings publicly available 
electronically. As soon as the 
Commission is in a position to receive 
filings electronically, a follow up release 
will be issued. 11 

(i) Whether Specific Instructions and 
Items Should Be Modified or Deleted 

General instruction E: definition of 
“family of investment companies " The 
term “family of investment companies" 
is defined in general instniction E to the 
final form to mean, with the exception of 
insurance company separate accounts, 
“two or more registered investment 
companies that share the same 
investment adviser or principal 
underwriter and hold themselves out to 
investors as related persons for 
purposes of investment and investor 
services." Under the final definition, 
insurance company separate accounts 
would be considered members of the 
same family if they share the same 
investment adviser or principal 
underwriter and either hold themselves 
out to investors as related companies for 
purposes of investment and investor 
services or function under operational, 
accounting or control systems which are 
substantially similar. 

As proposed, an investment company 
family would have included investment 
companies which either retain the same 
investment adviser or principal 
underwriter (or an affiliated person 
thereof) or hold themselves out as 
related companies for purposes of 
investment and investor services. Two 
commentators requested that the 
definition be revised to include 
investment companies in the same 
family only if they retain the same 
investment adviser or principal 
underwriter and hold themselves out to 
investors as related companies. These 
commentators pointed out that the 
proposed definition would cause certain 
registrants to obtain and report data 
about generally unrelated entities 
because an increasing number of 
unrelated companies use the same 
adviser or underwriter. Another 


numerous refe/mice*. The Commission brlUrves that 
if the instructions were revised to include the test of 
oJI applicable statutory provisions, rules, forms or 
interpretive releases the Instructions could be 
hundreds of pages. Moreover, the Commission 
believes that any attempt made to summarise these 
references might not help registrants, but could 
cause confusion. 

“See. Sg. Securities Act Release No <&*9. doled 
June* 27. 1HM 141) FR 2JVH4). adopting temporary 
rules und forms to facilitate the operation of the 
pilot EDGAR disclosure system Tor filings processed 
by thtf Division of Corporation Finance 


commentator suggested that the 
definition distinguish between insurance 
company separate accounts and other 
types of registrants, because the 
proposed definition could exclude 
related separate accounts. The 
Commission agrees with these 
comments and has revised the definition 
as suggested. 

Report of independent public 
accountant . The instruction* to item 77 
of the final form require a registrant to 
furnish a report of its independent 
public accountant on the registrant's 
system of internal accounting controls. 11 
The instruction states that the report 
must be “based on the review, study and 
evaluation of the accounting system, 
internal accounting controls and 
procedures for safeguarding securities 
made during the audit of the financial 
statements." The instruction also makes 
clear that although the report of the 
independent public accountant is to be 
attached as an exhibit to the form, the 
accountant will not be considered to 
have reported on, or otherwise been 
associated with, the preparation of that 
form. 

As proposed, the instructions to the 
form would have required a registrant's 
accountant to furnish a report on any 
material weaknesses that may have 
existed in the registrant's internal 
accounting control system during its 
fiscal year. A number of commentators 
opposed the proposed instruction 
because of what they viewed as 
unwarranted changes in existing 
requirements. They recommended that 
the proposed instruction be reworded to 
continue the current requirement of 
reporting on weaknesses that exist at 
year-end and that are material to the 
financial statements as a whole. 

These commentators argued that the 
costs that would be imposed by the 
proposed instructions would exceed the 
benefits because the scope of the audit 
examination and related audit costs 
would increase significantly. One 
commentator estimated that audit costs 
incurred by small investment companies 
could increase 75% in the first year and 
50% in succeeding years; another 
estimated the increase would be 25% or 
more. These commentators questioned 
the benefits of an increase in the scope 
of the audit report, stating that they 
were not aware of any problems which 
could be uncovered If an expanded 
audit had been conducted. 

Another commentator requested a 
clear acknowledgement that although 
the accountant's report on a registrant s 


“Item 77 requires all open-end and closed-end 
management companies except SB Ul% to furnkah the 
report 


internal accounting controls may be I 
attached as an exhibit to the registr ami 
semi-annual report, the accountant is I 
not reporting on. and has not other.v §? I 
been associated with, the prepare! mil 
that semi-annual report. The instructmJ 
to the final form incorporate thear 
suggestions. 

Registrant's acquisition of securities 
of its regular brokers or dealers. Item a 
of the final form requires a registrar^ to 
report on whether it holds any security 
of its regular brokers or dealers (or the 
parents of such brokers or dealers that j 
derive more than 15% of their gross 
revenues from securities related 
activities) as of the end of the reporting 
period. Item 25 requires a registrar,! to 
supply the following information 
concerning Its aggregate holdings of the 
securities of such issuers as of the end 
of the reporting period; the name of th« 
issuer, the issuer’s IRS number, the type | 
of securities owned (equity or debt), and 
the value of those securities. 

As proposed, the form would hav e 
required a registrant to report on the 
value of its aggregate holdings ami the 
percentage of each issuer's outstanding 
debt or equity securities that those* 
holdings represented at the end of the 
reporting period. Two commentators 
urged that these proposed items be 
revised, because they believed that the 
proposal did not conform to rule 12d.Vt 
under the 1910 Act (17 CFR 270.12d3 4 
They protested that the rule require* an 
investment company to be aware of an 
issuer's revenues from securities -related 
activities and the percentage of the 
issuer's outstanding debt and equity 
securities owned by the registrant only 
at the time that the registrant acquires, 
or contemplates acquiring, securities in 
reliance on the rule. However, these 
commentators read the proposed items 
to require a registrant to monitor an 
issuer’s revenues from securities ^ iNk! 
activities and the percentage of the 
issuer's outstanding debt or equity 
securities that the registrant own? The) 
urged the Commission to revise the 
items to require information only with 
respect to a registrant's acquisitions 
during the reporting period and to 
require that information only as of the 
time of acquisition. One commentator 
asked that at a minimum, a sentence 
should be added to the instructions to 
make clear that the reporting 
requirement is not intended to affect the 5 
operation of, or conditions for 
compliance with, the rule. 

The Commission feels that data with 
respect to a registrant's aggregate 
holdings of the securities of its regular 
brokers or dealers (or their parents) 
should lie obtained. Investment 
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IcocnpHniea have only recently been 
Ipemuttcd under the 1940 Act to acquire 
■the securities of issuers engaged in 
[seoirities-related activities 14 and, at 
[least for the time being, the Commission 
Iwants to be aware of the extent to 
Ishich investment companies ore making 
[njch acquisitions. In consideration of 
[the concents expressed by the 
Icommentators, however, the final form 
[does not require registrants to report on 
[the percentage of the issuer’s 

utsUnding debt or equity securities 
that the registrant's aggregate holdings 
represents* Also as requested, an 
instruction has been added to assure 
registrants that the operation of rule 
lid3-l is not affected by this reporting 
requirement 

Front-end hods on sa/es of 
Inyistrunt's shares. Although proposed, 
the final form docs not ask registrants to 
report the total net asset value of shares 
sold at each sales load break point This 
item has been deleted from the final 
torn because several commentators 
| stated that most registrants lack the 
! ability to generate this type of 
! Information- Instead, item 30 asks 
| registrants to report only the maximum 
asd minimum sales load rates charged 
an sales made during the reporting 
! period. 

Senior securities. Item 55 of the final 
form asks open-end and closed-end 
companies to state whether they had 
any overdrafts or bank loans 
outstanding during the reporting period 
which exceeded 1% of their aggregate 
net assets, item 88 requires a closed-end 
company to state also whether it had 
«ny notes or bonds, uncovered options 
or futures positions, margin loans or 
preferred stock outstanding during the 
reporting period which exceeded 1% of 
it» aggregate net assets. The instructions 
to item 88 direct closed-end companies 
to report only debt that is not covered 
hy a segregated account or by other 
means 14 

proposed, item 61 would have 
required open-end and closed-end 
roan&gemcnt companies to report on 
whether they had overdrafts, bank 
«wn§, notes or bonds, uncovered 
options positions, margin loans or other 
debt outstanding during the reporting 
period. The instructions to that item 
would have required the registrant to 


U Investotent Company Acl Retain* No. 
dated |uly IX WM (W KR 28383). adopting 

ru » 

1 ‘ THi Commission considers such debt to be • 

°oly where the outstanding 

yqrbtg dam if not adequately corned by a 

account or otherwise See Coble 9 lo 

r * N-tA (17 CFR 274.11 A). See o/ao Investment 

ZjP*** Act Release Nos 7220 and 7221 (June t. 

1*?2| fJ7 FK 12790). 


respond in the affirmative only if the 
debt was not adequately covered in a 
segregated account or by other means. * 1 • 
Commentators objected to this item on 
the grounds that it was designed to elicit 
a self-incriminating response from open- 
end companies which arc not permitted 
to issue senior securities under section 
18 of the 1940 Act (15 U.S.C. flOa-ia). 1 * * 
They also objected to the proposed 
item's characterization of overdrafts and 
bank loans as senior securities, because 
borrowing from a bank is expressly 
excepted from section 18. Ig 

As redrafted, item 55 of the final form 
requests information on the extent to 
which open-end and closed-end 
companies had overdrafts or bank loans 
outstanding during the reporting period, 
without characterizing those overdrafts 
and bank loans as senior securities. 14 
Item 88 still requires closed-end 
companies to report on whether they 
had senior securities outstanding during 
the reporting period, but an affirmative 
response to this item would not 
necessarily be self-incriminating: closed- 
end companies, unlike open-end 
companies, are permitted to issue a 
limited amount of senior securities 
under the 1940 Act* 4 * * * 
Identification of portfolio manager. 
Proposed item 64. which would have 
required a registrant to identify its 
portfolio managers), is deleted from the 
final form. Several commentators 
requested that this item be deleted, 
stating that a listing of portfolio 
managers would only be misleading and 
would misstate the complexity of 
portfolio decision-making. Another 
commentator pointed out that most 
registrants would prefer to keep this 
kind of information confidential. The 
commentators appeared to object 
particularly to the inclusion of this item 
becuuse the Commission recently 
decided to exclude a similar item from 
recently adopted form N-1A. the new 
registration statement for open-end 
investment companies. In view of the 
exclusion of this item from form N-lA, 
the Commission has decided to delete 
the item from form N-SAR as wcIL 
I Portfolio turnover rate. The 
instructions to item 71 of the final form 


19 Section lain (IS W-S.C. S0»-lS|f)) prohibits any 
registered open-end roaring town I company from 
issuing any class of senior securities except that 
such companies an borax* from • bank with 
snffKiral asset coverage. Cf section 18 (a) (IS UAC. 
80a-l*a|l which allows a registered closed-end 
company to issue senior securities with, microtia. 
sufficient asset coverage 

'• See section 18(0 with respect to open-end 
companies and section 1B(sl |1S USC 80*-11(g)| 
with respect to dosed-end companies. 
n td 

m See tupra note 17. 


direct a registrant to calculate its 
portfolio turnover rate by' dividing the 
lesser of purchases or sales of portfolio 
securities for the reporting period by the 
monthly average of the value of the 
portfolio securities owned by the 
registrant during that period. All 
securities that have maturities at the 
time of acquisition of twelve months or 
less should be excluded from both the 
numerator and denominator. All other 
securities, including U.S. Government 
securities, should be included. 11 

As proposed, the instructions would 
have required a registrant to calculate 
its portfolio turnover rate by including 
all short-term as well as long-term 
securities in the numerator and 
denominator. A number of 
commentators requested that these 
instructions be revised in the final form, 
because the calculation should conform 
to the method used to calculate portfolio 
turnover rate in forms N-lA and N-2 (17 
CFR 274.11a-l). the registration 
statement forms for open-end and 
closed-end investment companies, 
respectively. The commentators pointed 
out that the instructions to those 
registration statement form items 
instruct the registrant to exclude all 
short-term securities and all U.S. 
Government securities. According to the 
commentators, the registration 
statement items produce a far more 
meaningful ratio than would the 
proposed N-SAR item. Those 
commentators believed that the 
inclusion of short-term securities would 
only produce rates that are inflated and 
misleading and would cause registrants 
to maintain an extra set of books to 
make the new calculation. One 
commentator recommended, however, 
that long-term U.S. Government 
securities should be included in the 
calculation. 

In view of these comments, the 
Commission has decided to revise the # 
proposed instruction to exclude all 
short-term securities from the 
calculation. However, in the belief that 
there is no reason to distinguish 
between long-term U.S. Government 
securities and other types of long-term 
debt securities for purposes of the 
calculation, the instruction directs 
registrants to include all long-term debt 
securities. The Commission agrees that 
• 

91 The instructions explain that in the case of put 
or call options expiring more than one year from I ha 
data of acquisition, the premiums paid to purchase 
such options should be included in the value of the 
portfolio securities which the registrant purchased 
during the reporting period and the premiums 
received from the sole of such options should be 
included in the value of the portfolio securities 
which the registrant sold during the period 
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a registrant should disclose the same 
portfolio turnover rate in its registration 
statement und in its semi-annual report. 
For that reason, amendments to forms 
N-1A and N-2 are being proposed 
simultaneously in Securities Act Release 
No. 33-6503, dated January 4,1985. to 
conform the method of calculating 
portfolio turnover rate described in 
those forms to the method described in 
the final version of form N-SAR. 

(h) Additional Items Which Have Been 
A dded to the Final Form 

Items 84, 65.128.129 and 130 have 
been added to the final form to request 
information concerning a registrant’s 
holdings of debt securities that have 
been insured or guaranteed by an entity 
other than the issuer.* 1 These items 
were not included in the proposed form 
because the Commission was not aware, 
at that time, of the extent to which 
investment companies have been 
acquiring such insured or guaranteed 
securities. Information with respect to 
these acquisitions is needed to construct 
a complete data base on registrant 
portfolios. 3 he new items ask whether 
the registrant has any insured or 
guaranteed securities in its portfolio and 
if so, whether the issuer of any of those 
securities is delinquent or in default as 
to payment of principal or interest at the 
end of the reporting period. In the case 
of insured or guaranteed securities on 
which there hove been delinquencies or 
defaults, the new items ask the 
registrant to slate whether any part of 
the value attributed to those securities 
in the computation of its net asset vulue 
per share has been derived from 
insurance or guarantees. 

Rule amendments 

Implementation of new form N-SAR 
requires several corresponding rule 
changes, principally to set forth the 
requirements for filing the new form und 
to eliminate references to annual report 
forms that are being withdrawn. Section 
30(a) of the 1940 Act requints every 
registered investment company to file 
annually with the Commission such 
information, documents and reports as 
investment companies having securities 
registered on a national securities 
exchange are required to file annually 
pursuant to section 13(a) of the 1934 Act 
and the rules and regulations 
thereunder. Rule 3Ga-l currently . 
requires every registered investment 
company to file an annua! report on the 
appropriate form prescribed by the 


•• Item* 04 and 05 atn 1o be answered by *11 
nuraagfmant invr*tm*nr companies except SMC*; 
lh*nw X2h 120. and 190 are to be answered by *11 

uir*. 


Commission not more than 120 days 
after the close of eac h of the company’s 
fiscal years ending on or after the date 
the company files its 1940 Act 
registration statemp.nL That rule also 
prescribes a $250 filing fee and a 
procedure whereby registrants may 
request a sixty day extension of time to 
file. Rule 30a-2 prescribes the annual 
report forms which should be Used by 
various types of registered investment 
companies. Rule 30a-3 permits a wholly 
owned subsidiary of a management 
investment company to file a summary 
statement in lieu of a complete form N- 
1R. Since all annual report forms unique 
to investment companies are being 
replaced by one semi-annual report, rule 
30a-l is revised to provide that the filing 
of semi-annual reports on form N-SAR 
by management investment companies 
and the filing of annual reports on form 
N-SAR by UITs satisfies the annual 
report requirement of section 30(a). The 
rule requires UITs to fill an annual 
report on form N-SAR sixty calendar 
days after the close of each calendar 
year and to pay a $125 filing fee at that 
time. A U1T that is in the process of 
registering its securities for the first time 
under the 1933 Act is relieved of this 
filing obligation until its registration 
statement becomes effective or is 
withdrawn. Rules 30a-2 and 30u-3 are 
rescinded. 

Section 30(b)(1) of the 1940 Act 
requires every registered investment 
company to file with the Commission 
’’such information and documents (other 
than financial statements] ah the 
Commission may require, on a semi¬ 
annual or quarterly basis, to keep 
reasonably current the information and 
documents contained in the registration 
statement!*) of such (registrants)”. Two 
new rules are adopted under this 
section: rules 30hl-3 and 30b1-4. Rule 
30bl-3 designates form N-SAR as file 
semi-annual report form for all 
regislp.red management investment 
companies, specifying that each 
company should file the report within 
sixty calendar days after the close of 
each of Its semi-annual accounting 
periods and pay a $125 filing fee at that 
time. A management company that is in 
the process of registering its securities 
for the first time under the 1933 Act is 
relieved of this filing obligation until its 
registration statement becomes effective 
or is withdrawn.” Rule 30bl-4 permits 


*■ Rule ttb-10. which relate* to a registered 
management investment company** obligation to 
Amend It* 1040 Act registration statement, t* 
technically amended to refer to rate 30bl-3 instead 
of rule 304-2. 


financial information with respect to a 
management company’s wholly owned 
subsidiaries to be incorporated in the 
registrant's report on form N-SAR 
Rule 12b-25 under the 1934 Act is 
amended to permit investment 
companies, as well as other registrants 
filing periodic reports under the 1934 
Act to rely on that rule to obtain an 
automatic extension of time to file. 


Temporary Rules 


Adoption of T*?mporary Rules Without 
Prior Notice or Delay 


ia Sfw Ham 76 of the ftn«i form. A* propose ran 
3Ubt—4 would Have permitted ■ wholly owned 
subsidiary of a registered Investment company 
Mr s summery statrment in Heu of Cotto N-SAP 


t 

n. 

R 

at 

o 


As discussed above, rules 30bl-5(T) 
and 27d-4(T) arc adopted to suspend 
temporarily the quarterly reported 
obligations of management Investment 
companies and issuers of periodic 
payment plans. The contents of fnr v I 
IQ, the quarterly report for mumig« : ter.r | 
investment companies, are transfer: d 
to temporary items 77 and 102 of form 
N-SAR. The Commission Is soliciting 
comments on whether these change* in 
the quarterly reporting obligations of 
management investment companies .in.l| 
issuers of periodic payment plans 
should be made on a permanent ba> i If | 
the Commission decides, based on the ■ 
comments received, to rescind 
permanently these quarterly reporting I 
obligations and to incorporate form \l- ] 
Q in form N-SAR. the following actions ' 
will be taken: (i) forms N-1Q and N- ■ 
27D-2 will be withdrawn; (ii) rules Ha- 
i :FK :-50.13a-12) and 15d-12 (17 ■ 
CFR 240.15d-12) under the 193-1 Act ind | 
~7d-3 117 CFR 270.27d-3). 30b 1 -1 ■ 
(17 CFR 270.30bl-l) and 30b1-2117 CFR | 
270.30bl-2) under the 1940 Act will be ■ 
rescinded: and (Hi) rul es 13 a-13 (17 CFR | 
240.13a-l), 13a-16 (17 CFR 24O.13n-10), 
15d-13 (17 CFR 240.15d-13) and 15d-18 
(17 CTR 240.15d-18) under the 1934 Ar.l 
will he revised to eliminate referem »•* t 
the w ithdrawn reporting forms 


The Administrative Procedure Act (5 | 
U.S.C* 551 et seq.) (*’APA”) generally 
requires that any agency publish a 
notice of proposed rulemaking that 
provides adequate opportunity for 
comment by Interested persons. Section 
553(b)(B) of the APA provides an 
exception from this requirement in 
situations where the agency for good 
cause finds that prior notice and 
comm mpractfcai, unnecessary. I 

or contrary to the public interest.” These| 
standards are incorporated in rule 4(b) J 
of the Commission’s Rules of Practice 
(17 CFR 201.4(b)). which requires 
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■ publication and prior notice of proposed 
I rules ' (e)xcept where the Commission 

1 finds that notice and public procedure 

■ are impracticable, unnecessary, or 

■ contrary to the public interest.'* 

The purpose of temporary rules 27d- 
|4(T) and 30bl-5(T) is to suspend 
I temporarily the quarterly reporting 
I obligations of issuers of periodic 
I payment plans and management 
I investment companies. The Commission 

■ believes that these temporary rules will 
Ihsve no detrimental impact on the rights 
I of companies subject to the quarterly 

■ reporting requirements that are 

I suspended. In addition, the Commission 

■ believes that there is little, if any, 

I likelihood that any interested person 
I would have reason to object to the 
I withdrawal of these quarterly reports on 
la permanent basis. Accordingly, the 

■ Commission has determined that prior 
I notice and comment are unnecessary. 

I Further, the Commission finds, pursuant 
I to section 553(d)(1) of the AJ»A. that a 
130'day delay in effectiveness is not 
[required because these temporary rules 
I suspend existing reporting requirements. 
I Therefore, these temporary rules will 
I become effective (upon publication in 
I the Federal Register). 

List of Subjects in 17 CFR Parts 240, 249, 

270 and 274 

Investment companies. Reporting and 
I recordkeeping requirements. Securities. 

I Text of Form and Rule Amendments 

Parts 240. 249, 270 and 274 of Chapter 
II. Title 17 of the Code of Federal 
Regulations are amended as set forth 

below 

PART 240-RULES AND 
REGULATIONS. SECURITIES 
EXCHANGE ACT OF 1934 

| 1. B> revising the heading, paragraphs 
W- (b)(2)(ii), and (f) of 5 240.12b-25 to 
read as follows: 

> 240 I2b~25 Notification of inability to 
timely file ail or any required portion of a 
form 10-K, 20-F, 11-K, N-SAR or 10-0. 

(a) If all or any required portion of an 
annual report on form 10-K. 20-F. 11-K 
ora quarterly report on form 10-Q 
squired to be filed pursuant to section 
Li or 15(d) of the Act and the rules 
1 u ' rt ’under or if all or any portion of a 
semiannual or annual report on form N- 
\K required to be tiled pursuant to 
[section 30 of the Investment Company 
and the rules thereunder is 
r*ot Hied within the time period 
prescribed for such report, the 
registrant. no later than one business 
1 a * ,er fbe due date for such report. 
***" file a form 12b-25 (17 CFR 249.322) 
"‘lb the Commission which shall 


contain disclosure of its inability to tile 
the report timely and the reasons 
therefor in reasonable detail. 

(b) * • * 

( 2 ) • • • 

(ii) Either the subject annual report or 
semi annual report/portion thereof will 
be filed no late than that fifteenth 
calendar day following the prescribed 
due date or the subject report/portion 
thereof will be filed no later than the 
fifth calendar day following the 
prescribed due date: and 
• • • • • 

(f) The provisions of this section shall 
not apply to financial statements to be 
Bled by amendment to a form 10-K as 
provided for by paragraph (a) of 5 210.3- 
09 or schedules to be Bled bv 
amendment in accordance with General 
Instruction A to form 10-K. 

PART 249-FORMS. SECURITIES 
EXCHANGE ACT OF 1934 

• • • • > 

2. By revising 8 249.322 and revising 
the heading, paragraph (b) of Part II. 

Part HI. and Paragraph (2) of Part IV of 
Form 12b-25 to read as follow’s: 

§ 249.322 Form 12b-25—Notification of 
late filing. 

This form shall be filed pursuant to 
8 240.12b-25 of this chapter by issuers 
who are unable to timely Ble all or any 
required portion of an annual report on 
form 10-K. 20-F. or 11-K or a quarterly 
report on form 10-Q required by section 
13 or 15(d) of the Act of a semi-annual or 
annual report on form N-SAR required 
by section 30 of the Investment 
Company Act of 1940. The filing shall 
consist of a signed original and three 
conformed copies, and shall be filed 
with the Commission at Washington. 

D.C 20549. no later than one business 
day after the due date for the periodic 
report in question. Copies of this form 
may be obtained from “Publications". 
Securities and Exchange Commission, 
450 5th Street. NW.. Washington. D.C 
20549. 

• • • • • 

Attachment A: Notification of Late Filing 

(Check One): 

| | Form 10-K | | Form 11-K | ) Form 20- 
F | | Form lO-Q | | Form N-SAR 
• • • • • 

hart II— Rule t!b-2S (b) ami id 

• • • % « 

| | (l») The subject annual report or »emt* 

annual report /portion thereof will be filed on 
or before the fifteenth calendar day following 
the prescribed due date: or the sub)ect 
quarterly report/portion thereof will be filed 


on or before the fifth catendar day following 
the prescribed due date: and 
• • • • • 

Part HI—Narrative 

State below in reasonable detail the 
reason* why the form 10-K. 11-K. 20-F. 10-Q 
or N-SAR or portion thereof could not be 
filed within the prescribed time period. 

• • • • » 

Part IV—Other Information 

• •it* 

(2) Have all other periodic reports required 
under section 13 or 15(d) of the Securities 
Exchange Act of 1934 or section 30 of the 
Investment Company Act of 1940 during the 
preceding ( | Ye* | | No 

12 months or for such shorter period that the 
registrant was required to file such repor1(f) 
been filed? If the answer is no, identify 
reports) 

• • • • • 

3. By revising § 249.330 to rend as 
follows: 

§ 249.330 Form N-SAR. semiannual 
report of registered investment companies. 

This form shall be used by registered 
investment companies for semi-annual 
or annual reports to be filed pursuant to 
rule 3Qa-l (17 CFR 270.30a-l) or 30b1-3 
(17 CFR 270.30b.l-3) in satisfaction of 
the requirement of section 30(a) of the 
Investment Company Act of 1940 that 
every registered investment company 
must file annually with the Commission 
such information, documents ond 
reports as investment companies having 
securities registered on a national 
securities exchange are required to file 
annually pursuant to section 13(a) of the 
Securities Exchange Act of 1934 and the 
rules and regulations thereunder (same 
as 8 274.101 of this chapter). 

$249,332 [Removed! 

4. By removing 3 249.332. 

§249.402 (Removed) 

5. By removing 8 249.402. 

§249.442 | Removed) 

6. By removing § 249.442. 

$249,443 (Removed] 

7. By removing § 249.443. 

PART 270—RULES AND 
REGULATIONS. INVESTMENT 
COMPANY ACT OF 1940 

B. By revising 8 270.8b-16 to read as 
follows: 

$ 270.8b-16 Amendments to registration 
statement 

Every r registered management 
investment company which is required 
to file a semi-annual report on form N- 
SAR. as prescribed by rule 30bl-3 (17 
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CFR 270.301/1-3) shall amend the 
registration statement required pursuant 
to section 8(b) by Tiling, not more than 
120 days after the close of each fiscal 
year ending on or after the date upon 
which such registration statement was 
filetf. the appropriate form prescribed 
for such amendments. 

0. By adding { 27fl.27d-4(T) to read as 
follows; 

$ 270.27d-4(T) Temporary suspension of 
quarterly reporting obligation of Issuers of 
periodic payment plan certificates subject 
to the surrender rights of section 27(d) of 
the Act 

The obligation of issuers of periodic 
payment plan certificates subject to the 
surrender rights of section 27(d) of the 
Act to file quarterly reports on form N- 
270^2 (17 CFR 274.127d-2 of this 
chapter) pursuant to sections 27(d), 27(f), 
30(b) and 38 of the Act and the rules and 
regulations thereunder is suspended 
until December 31.1985, or such earlier 
date as the Commission takes further 
action. 

10. By revising $ 270.30a-1 to read as 
follows: 

$ 270.30a-1 Annual report 

A registered management investment 
company required to fib an annual 
report pursuant to section 13(a) or 15(d) 
of the Securities Exchange Act of 1934 
and section 30(a) of the Investment 
Company Act of 1940 shell be deemed to 
have satisfied its requirement to Tile an 
annual re port by the tiling of semi¬ 
annual reports on fnrm N-SAH in 
accordance with the rubs end 
procedures specified thereof. Every 
registered anil investment trust shall fib 
an annual report on form N-SAR with 
respect to each calendar year not more 
than sixty calendar days after the close 
of each year. At the time of filing such 
annual report, the registered unit 
investment trust shall pay to the 
Commission a fee of $125. no part of 
which shall be refunded. A registered 
unit investment trust that has filed a 
registration statement with the 
Commission registered its securities for 
the first time under the Securities Act of 
1933 is relieved of this reporting 
obligation with respect to any reporting 
period or portion thereof prior ta the 
date on which that registration 
statement becomes effective or is 
withdrawn. 

$ 270.30J-2 (Removed J 

11. By removing | 270.308-2. 

( 270.30a-3 (Removed] 

12. By removing S 270.300-3. 


13. By adding i 27Q.30bl-3 to read as 
follows: 

§ 270.30b 1-3 Semi-annual report. 

Every registered management 
investment company shall file a semi¬ 
annual report on form Nr-SAR. not more 
than sixty calendar days after the close 
of each fiscal year and fiscal second 
quarter. At the time of filing such semi¬ 
annual report on form N-SAR. the 
registered management company shall 
pay to the Commission a fee of $125, no 
part of which shall be refunded A 
registered management company that 
has filed a registration statement with 
the Commission registering its securities 
for the first time under the Securities 
Act of 1933 is relieved of this reporting 
obligation with respect to any reporting 
period or portion thereof prior to the 
date on which that registration 
statement becomes effective or is 
withdrawn. 

14. By adding § 270.30b 1-4 to read as 
follows: 

§ 270.30b 1-4 Sami-annual report for 
totofty-owned registered management 
Investment comp a ny subsidiary of 
registered management Investment 
company. 

Notwithstanding the provisions of 
rules 30a-l and 30bl-3. a registered 
investment company that is a totally- 
owned subsidiary or a registered 
management investment company need 
not file a semi-annual report On form N- 
SAR if financial information with 
respect to that subsidiary is reported in 
the parent's semi-annual report on form 
N-SAR. 

15. By adding 5 270.30bl-5(T] «Q read 
as follows: 

5 270.30b 1-5f0 Temporary suspension of 
quarterly reporting obligation of 
management investment companies. 

The obligation of all management 
investment companies to file quarterly 
reports on form M-lQ (17 CFR 274.106) 
pursuant to section 30(b)t1) oi the Act or 
section 13(a) or 15(d) of the Securities 
Exchange Act of 1934 and the rubs and 
regulations thereunder is suspended 
until December 31.1985, or such earlier 
date 89 the Commission takes further 
action. 

PART 274—FORMS PRESCRIBED 
UNDER THE INVESTMENT COMPANY 
ACT OF 1940 

16. By revising { 274.101 to read os 
follows: 

$ 274.101 Form N-8AR. semi-annual 
report of registered Investment companies. 

This form shall be used by registered 


investment companbs for semi-annwH) 
or annual reports to be filed pursuant t* 
rub 30a-1 (17 CFR 270.30*-l) or 3UM-J 
(17 CFR 270.30b 1-3) m satisfaction f & 
requirement of section 30[n) of the 
Investment Company Act of1940 that 
every registered investment company | 
must file annually with the Catnmissia# 
such information, documents and 
reports as investment companies havfaq 
seorritiea registered on a national 
securities exchange are required to file 
annually pursuant to section 13(a) of the 
Securities Exchange Act of 1934 and th» 
rules and regulations thereunder (sam« 
as S 249.330 of this chapter). 

$274,102 (Removed) 

17. By removing 5 274.102. 

§ 274.103 lRemoved] 

16. By removing 1274.103. 

$274,105 l Removed 1 

ia By removing $ 274.105. 

Statutory Basis 

Form N-SAR. mbs 27d-4(T), 30b 1-1 
30bl-4 and 30bl-6(T) ore adopted, ‘oral j 
N-lR, N-5R. N-3QA-2. N-30A-3 and 3- 
MD withdrawn, rule 30u-l revised imi 
rules 30a-2 and 30a-3 rescinded 
pursuant fo the authority granted the 
Commission in sections 13.15(d) and 
23(a) of the Securities Exchange Act of 
1934 (15 U.S.C. 78ro. 78o(d). and 78wf»fl j 
and sections 8.30 and 38 of the 
Investment Company Act of 1940 (15 
U.S.C. 80 b~ 8. 80e-29 and 80a-37], Rule | 
12b-25 is revised pursuant to the 
authority granted the Commission .n 
sections 13,15(d) and 23(a) of the 
Securities Exchange Act of 1934 (15 
U.S.C. 78m. 78o(d). and 78w(a)]. 

Summary of Regulatory Flexibility 
Analysis 

The Commission has prepared i Find 
Regulatory Flexibility Analysis in 
accordance with 5 U.S.C. 604 regarding 
the adoption of form N-SAR and the 
adoption of related rules and rub 
amendments. A summary of the 
corresponding Initial Regulatory 
Flexibility Analysis was included in the 
release proposing the new form at 49 fR 
32370. 

The Commission has also prepared an 
initial Regulatory Flexibility Analysis in 
accordance with 5 U.S.C. 003 regarding 
the adoption of rules 27b-4(T) and 30bl- 
5(T), temporarily suspending the 
quarterly reporting obligations of issuen 
of periodic payment plan certificates 
and management investment companies, 
respectively. The analysis states that the 
temporary rules will have a significant 
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beneficial economic impact on small 
issuers of periodic payment plan 
certificates and small management 
investment companies by reliev ing those 
entities temporarily of their quarterly 
filing obligations. Copies of the Final 
I Regula tory Flexibility Analysis 
concerning the adoption of form N-SAR 
and the Initial Regulatory Flexibility 
Analysis concerning the adoption of the 
temporary rules may be obtained by 
contacting Carolyn Uberman in the 
manner specified above. 

Dated January 4. 19&5. 

B> the Commission 
John Wheeler. 

Secretary. 

*Ui*i cooc toto-oi-i« 
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ANALYSIS OF ITEMS 
ELIMINATED OR CARRIED OVER 
FROM EXISTING FORMS TO 


Appendix B 




NEW FORM N-SAR 
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Current 

Fan* 

It«n 

1 

FP 

r? 

FP 

FP 

X 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 
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NiALYSIS or ITOtS CLI Ml MATED OR CARRIED WTO 
HOI BUSTING FORMS TO NEW FORM PF-SAR 



Disposition of items 




Description of items 
in current forms 

Item 

FJ imi rated 

Item 

Carried 

Over 

Unchanged 

Item 

Carried 

Over 

ffcriif led 

Item 

Mtidx*r 

in 

N-SAR 

Brief description 
of modifications 

Ftrm N-1 r 






4 address of registrant ... 




I 

IRS cr^loyee identification 

I eliminated 

Telephone • added 
see file • added 





Maine of registrant's adviser ... 




8-9 

.EEC file • added 

Luca ti on added 





Mum? of principal underwriter ... 



X 

11 

B/D file • added 

Location 

Nairn? of independent accountant ... 




13 

kilrm added 

Classification ... 



X 

. 7 

Expanded to identify sepa¬ 
rate series of rcqlstrint 










62-69 

Expanded to include a class- 


if teat ion for all fvrads 
based tfmn kinl of assets 
held. Data About open-end# 
closed-end, etc# in otlier 
itena. 

Diversification of assets . x 60 All details relAteil to di¬ 

versification were droned 

Attendance At directors 1 meetings .. x 

Information About directors# officers 6 
raexiiers of advisory boards . x 

Information about board vacancies .. x 

Inicmnifloat ion payments to 
officers 6 directors . x 

Indebtedness of officers 6 certain 
directors to registrant's adviser 
or principal underwriter . x 

Business or professional relation¬ 
ships of officers and certain non- 
interested directors with certain 
persons .. x 

Transactions between officers or 
certain non-Interested directors 
and certain other persons ... x 

Ocmpcnsation receivol by registrant's 
directors, officers ard advisory 

board ranters . x 72H 

Compensation of certain affiliated 
persons acting as agent in property 
transactions or as broker in 
securities transactions . x 

Transactions between registrant or a 
controlled company And affiliated or 
certain other persons . x 

Joint enterprises involving registrant 
or a controlled conpany and an 
affiliated person . x 


Compensation of directors 
retained. Other data 
on compensation deleted. 


F? * facing page 
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rtem Description of items 

• in current fonts 


_ Disposition of items _ 

Item item 

Carried Carried 
tt em ever Ow 

Eliminated Unchan ged Ho d if ied 


Item 

Ndirfwr 

in Brief description 

? KW of wndlf teat Ions 


14 Transactions between registrant and 

certain affiliated persons of directors 
or officers of registrant's adviser 
or principal underwriter . . x 

1* Direct or InJlrect ownership Interest 

which certain affiliated persona of 
the registrant had during the perlol 
in registrant's adviser, underwriter 


and other brokers or dealers . x 

16 Family relationships of certain 

affiliated persons of registrant x 


17 Fidelity bools 


18 custody of securities 


19 Deposit of funds in bants 

other than custodian banks .. x 

20 Advisory contract and fees 

and expense limitations . 




21 Lntry into or renewal of 

advisory contract .. x 

22 Personnel of adviser • ••...• x 

2) Services supplied by adviser.... x 


2*. Direct or indirect ownership interest 
tiiich certain affiliated persons of 
registrant's adviser had during the 
period in registrant's adviser, 
underwriter and certain B/D's ...... x 

tt Hanagemnt related services paid for by 
registrant other than under an 
advisory contract .. x 

tt Portfolio turnover rate .. 


& Portfolio trading practices 


x B0-B5 Additional questions added 
concerning deductibles and 
losses Incurred that could 
have been claimed under the 
bond, joint coverage with 
other invesbaent companies, 
and errors anl amissions 
insurance policies. 

x 1S-1B ^epanded to include location 
of custodian and type of 
custody. 


x 45-53 Certain data about expense 
limitations revised arvl 
gjestion about compliance 
with 4205 of the Advisers 
*:t dropped. Amount of 
efvlsory f»*e received by 
investment adviser from re¬ 
gistered investment compa¬ 
nies associated with re¬ 
gistrant elinunatod. 

Dollar amounts of fees and 
expense re Indorsement * 
appear in other items. 


54 


x 71 Calculation method changed. 

Formula now includes U.5. 
government securities. 
Separate turnover rate 
calculation for equity 
securities dropped. 

x 70 Expanded to reflect cur¬ 

rent rarye of transac¬ 
tions funds enjage in. 
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Item Description of items 

• in current forms 


_ Disposition of iti 

EES 

Carried 

Item CVec 

Eliminated Unchanged 


Item 

Carried 

OA»r 

Modified 


It«* 

taster 

in Brief description 

N-SX K of Modifications 


28 fort folio transactions not settled 

by specified settlement date ..... * 

29 Restricted securities ........ * 

30 tort folio transactions by registrant 

with B/D's acting an principal .... % a*- 2J *)difled definition of 

principal transactions. 

ji Brokerage coanissians paid on port- 20-21 Agency transactions 

folio transactions of registrant..... * defined. Oily gross 

corasi'nians paid directly 
by registrant to a broker 
are included. 


32 Considerations Which affected the 

participation of B/t)*a in ocsnie- 
sions paid on portfolio transac¬ 
tions of registrant .. x 

33 Participation of certain affiliated 

fc'D'a in brokerage commissions on 
registrant's portfolio transactions 
and an portfolio transactions of any 
. associate! registered invest, company . * 


New item for rumes of 
is affiliated B/Ds ami SEC 

file no. Deleted informa¬ 
tion about participation 
in commissions on regis¬ 
trant's portfolio trans¬ 
actions 


34 Selection of B/D’a in return for 
benefits or other considerations 
provided to other persons . x 


35 Tax status of registrant . x 

36 underwriting ccsaaitaents of 

registrant . * 

37 Monthly sales of registrant's share*. 

dividends, capital gains and other 
distributions . 


28 Reformatted and consolid¬ 
ated the data requested. 


38 Solicitation of proxies . x 

39 Confirmations, share balance statv- 

m*nl3 art! other ccmmunications ... x 

40 Dividends or distributions requiring 

a written statement to shareholders 
of registrant . x 

41 Purchase of securities of or other 

Interest in an investment oo^any 
adviser, B/D, underwriter or 
insurance company .. 


x 24-25 Except for insurance 

companies and Investment 
companies the new Items 
are concerned with the 
requirements of Rule 
12d3-1. 


42 Procedures with respect to stateo 

policies . x 

43 Purchase of securities during isrier- 

vriting by affiliated principal 
underwriter •••••••.. 


x 
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tt«n Do-script ion of it«rw 

I in current forms 


_Disposition of items_ 

It«n I toe 

Carried Carried 
Item CVer (V**r 

FI imlnated Unchanged Modified 


It«*n 

Nurber 

in Brief description 

N-SAR of modifications 


14 Selection arri ratification of acoount- 

dots and auditors? preparation of 
financial statements filed with the 
Comission .. x 

45 Crosa-c**v?rship an! circular 

ownership . x 

46 Periodic calculation of current 

net asset value per share of 
registrant's outstanding capital 
stock . x 

47 Bnployees of registrant . x 

48 Policy with respect to trading in 

securities by certain affiliated 
persons of registrant or of its 
alvioer . x 

49 Senior securities of registrant an! 

applicable asset coverage ...^. x 


50 issuance of securities other than for 

cash or securities . x 

51 Registration of securities . x 

52 Sales, repurchases and redactions of 

securities by closed-end funds . x 

51 Distribution and repurchase of 

securities by closed-end funds .. x 

54 Market discount or prmisJB from 

net asset value for closed-end 
funds . 

55 Securities of registrant listed 

on a national securities exchange 
or on NASDAQ ...... 


x 


X 


55 Reduced in scope. Asset 
coverage eliminated. 


86 


76 It** changed to ask for 
only the market price 


86 


56 Sales, redemptions and repurchases 
of securities . 


57 Sales of securities to oth^r 

investment companies . x 

58 Time lapse between sale of shares 

of, and receipt of proceeds by 
registrant} loss on cancellation 
of orders .. x 

59 Sispension of right of reception* 

delay In payment upon repurchase • x 

*9 dicing of registrant's shares for 
distribution, redemption and 
repurchase . x 

61 Exhange offers made to shareholders of 
registrant or of any other open- 
end company . x 


62 variations in sate* loads . 

61 Sales load and distribution information 


x 28 Data requested ws simpli¬ 

fied and reformatted. 
Monthly data now required. 


* 10 ttme changed to ask # or the 

highest and lo*e*st sales 
load percentages. 

x 20-38 Snw> sub-items w»re lropoM 

Questions on deferred or 
contingent sales loads 
addml. 
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_Disposition of items_ 

Item It«sn It€f* 

Carried Carried Nutber 

Item rescript ion of It*** Item Over Over In 

• in current fonw Eliminated unchanged Hod if led N-SAS 


64 &>try into or renewal of principal 

underwriting contract . x 

65 Other payments by registrant to 

underwriters or dealers .„... x 


66 T*n dealers selling largest 

dollar amounts of registrant's 
shares (confidential item) . x 

67 Direct or indirect ownership interest 

which certain affiliated persons 
of registrant's principal under¬ 
writer had during the period in: 
registrant's artviarr, principal 
underwriter, certain B/D's ...... x 

68 Sales of shares of registrant pursuant 

to periodic payment plans of the 

installment type issued by unit 
investment trusts . x 

69 Correspondence relating to 

shareholder accounts. x 


Harm H-5R 

FP Registrant's namp, address and 

state of inoorporat ion . i 1 


1 &curiti*s register!*! on an exchange . x 

2 Owners ip of voting anl convertible 

securities of other issuers ...... * 

1 Tax status of registrant .. x 

4 Issuance anl redemption of securities .......... x 

6 Persons in a control relation¬ 
ship with registrant . x 

6 Persona owning equity securities 

of registrant .. « 


7 timber of holders of equity 

securities .... 

8 Directors anl executive officers • x 

9 Members of advisory hoard . x 

10 Rennnecat ion of directors, officers 

and menhirs of advisory hoard . 

11 Indfsmif icatloo of directors an! 

officers . 


x 


X 


X 


Of 


95 


9^ 


110 


12 Hxployees of r^Ustran* 


x 


Brief description 
of modi fleet ions 


State of inenmoration was 
dropped. Telephone • 
added. SPT file • «**d. 


of shareholder 
accruals requested. 


Qjnpensation of directors 
retained. Other data on 
cnnpenaation deleted. 

New form Inquires ahrut 
errors an! amissl'Wt* 
insurance registrant has. 
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16 

19 

19 
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Disposition of it* 


Description of items 
in current fo 


Item 

I 


1 ) Custody of securities and similar 
investments .. 


Fidelity bond for directors* officers 
And employees . 


Item 


Item 

Item 

Item 


Carried 

Carried 

N ember 


Over 

Over 

in 

Brief description 

Unchanged 

Modified 

ft-SAR 

of modifications 


X 

92 

•hcoanded to include Inca- 


Investment advisers 


Business and other connections 
of advisers and their 
wnagenents . 

Interest of affiliated persons in 
certain transactions . 

exhibits to be file! inclixie copies 
of all amendments an! changes to 
all docunents to t>e filed as 
exhibits to original registration 
statement filed aider the 1940 Act 
and financial statements . 


10*-110 
89 and 97 


tlon o' custolian and 
tyrne of custody. 


Information requests! has 
been expanded, 

acquirement to list r»ir*s 
of affiliated persons of 
the registrant has been 
dropped. Information 
abot* actions with respect 
to contract eliminated. 


97-101 


aaquirement to file certain 
docunjnts as exhibits 
dropp'd and requirement to 
report certain financial 
information added. 


Form P-30A-2 

FP Nun? of registrant . 

fi> Name and address of depositor 

FP Name of trustee . 


FP 

1 

2 


Issuing or not issuing periodic 
piyment plan certificates . 

Title of securities . 

*bdif ioitlons or changes in trust 
agreement . 

ttiterial litigation . 

lo*ds # fees* charges* expenses •• 


Relationship of annual d»rg?s and 
expenses to ineem* . 


f^celpt of payments for occur ites . 

^^^ipt* custofy and disposition 
of income ... 

Distributions to security holders.... 


Ill 


113 


129-126 


x 126 ami 130 


126 


IKS employer Identification 
• deleted. SEC file • an! 
telephone • added. 

IRS employer identification 
I deleted. SEC file • 
added. 


IRS employer identification 
I deleted. SEC file • 
added. 


f*ta is reposted as to 
amouit of fees and loads 
received. 


"hese relationships can be 
calculated from the data 
r-quested In the new form. 


Th*« item now asks only for 
the total income distri¬ 
butions made hy all series 
of the trust investing in 
^articular instruments. 
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It tin Description of it ms 

• in current form 


Oi Ino of itc«»s 

It Hc*n 

Carried Carried 
Itcn ovr*r ‘Mer 

Eliminated ixichanjod *nrlif jo* 


Item 

Number 

in Hrief <fc‘*crii* ion 

N-SAR of mrdif jcation* 


9 Loans to security holder* . x 

10 Insurance of holers of securit ie* . x 

ru 

11 Kales of securities .. 

12 Ctrputatinn of offering price 

of securities . x 

13 Redemption of securities .. x 

14 (imputation of rwW«n|Xion price .. x 

15 Suspension of sales of eecurit ies . x 

16 Revocation and denial of right to 

sell securities to the trust . x 

17 Suspension of redemption of 

securities of the trust . x 

1H Officials and affiliated persons 

of depositor .. x 

1 * Companies owning securities of 

depositor . x 

20 Gort rolling persons of depositor .. x 

21 Remuneration of depositor . x 

22 Rfiinuneration of officers of 

depositor .. x 

23 fceexneration of directors of 

depositor . x 

24 Remuneration of employees of 

depositor . x 

25 Remuneration of otter persons .... x 

26 Relationship of depositor to other 

investment ocu^anies . x 

27 Information required for each 

depositor .. * 

28 Ownership of securities of the 

trust by principal mrlerwriter 

and others . x 


29 Remuneration of principal underwriter 


30 Relationship of principal mdcr- 

writer to other investment 

companies . * 

31 Brokerage cornu smona received by 

principal uxlet writer . x 

32 Fees of trustee . x 

33 Elimination and sii>stitULlon of 

portfolio securities . x 


x 120 Tttal Wlue of units sold 

during period is requested. 


x t2Vl26 Mew form only request* data 
as to axles loads received 
by principal irrVo*' i tec. 
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Iten Description of Item* 

• In current font s 


D isposition o € items _ 

ES B5 


Item 

El twinstad 


Carried Carried 

Over Ov^r 

unchanged Notified 


14 Regulated investment oonpiny under 

section 8 SI of the Internal Revonu? 

Cole . x 


It«s» 

in Brief description 

N^SAR of ro d if lotions 


3 S Statistical intermit ion refunding 

periodic payment plan certificates x 

X> financial statements ..... x 


Font N-30A-3 

FP Name of registrant . 

r? Name and address of depositor .... x 

f? Name and address of trustee . x 

1 Title of securities .. x 

2 modifications or chant's in 

indenture or other agreements ... x 

1 foterUl lit i git ion . x 

4 Loads, fees, chirks, expenses . 


5 Relationship of annual dbargss and 
expens>*s to Iron* . 


6 Receipt of paywnts for securities . x 

Receipt, custoly and disposition 
of income . x 

6 Distributions to jwcurlty holders . 


9 Loins to security holders . 

10 Insurance of holders of securities . 

11 Computation of ualtntion of under¬ 

lying securities ... 

12 Computation of redemption price ... 

H Suspension of sties of securities . 

H Revocation and denial of right to 

*U sects* 1 ties of the registrant • 

15 Suspension of redemption of securities 

of the registrant . 

16 Officials and affiliated persons of 

depositor ... 

17 Confines taming securities of 

defositor . 

18 Controlling persona of depositor .. 


x 


1 Mdcri address, telephone • 
and SRC file No. 


x 2R-J9 Oita is requested as to 

amount of fees and load* 
received. 


x 7>73 These relationships c*n t» 

calculated from the diti 
r»*jurstol in the w 'arm. 


x 73 Only the amount of divi¬ 

dends and other distri¬ 
butions during period 
is Truested. 
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Item 

Number 

in Brief description 

N-FAR of modifications 


20 Remuneration of officers of 

depositor *. * 

21 Remuneration of directors of 

depositor . * 

22 Remuneration of employees of 

depositor ... * 

23 Remuneration of other persons .... x 

24 Relationship of depositor to other 

investment companies .. x 


Disposition of items _ 

Item Item 

Carried Carried 

Item Description of items Item Over Over 

t in current forms El imlnated Unchanged Hod if led 

19 Remuneration of depositor . x 


25 Infommtion required for each 

depositor .... x 

26 Ownership of securities of the 

trust by principal underwriter 

and others . x 


27 Remuneration of principal underwriter 


20 Relationship of principal under¬ 

writer to other investment 
companies . x 

29 Brokerage commissions received 

by principal underwriter . x 

30 Pees of trustee . x 

31 Rerauneratflon of adviser . * 

32 Provisions of governing Instrument8 

regulating investments . x 

33 Investments In particular types of 

securities ..... 


34 Investments for purpose of 



exercising control . 

X 




36 

Underwriting securities issued by 
persons other than registrant ... 

X 

37 

Concentration of investments in 
particular industries . 

X 

38 

Purchase and sale of real estate . 

X 

39 

Purchase and sale of ooNNOdities 



x 30-33 New fore requests data 

as to sales loads received 
by principal underwriter. 


72P 


x 62-69 Rather than describing 

changes in investments 
the new form asks for 
the types of investments 
held at end of period. 


x 55 New form requires state¬ 

ment if any borrowings 
during period. 


x 74H-74I New form requires state¬ 
ment of anount invited 
In certain ccmxJitles at 
end of period. 
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I jicm Description of itoxa 

♦ in cirrent forms 


Disposition o f iti 
" Ite« 
Orriod 

Item Over 

El imirwted unchanged 


"it ** 
Carried 
Over 
Modified 


Item 

?Jurht*r 

in 

N-SAR 


10 Loans toother persons .. x 

41 Portfolio turnover ... x 71 


42 Other fvrdafl**ntal policies . x 

43 Regulated InvesUwt company ..... x 

44 Status of registrant as a diver¬ 

sified or non-diversified invest¬ 
ment corjnny . x 60 


45 Statistical information regarding 

certificates ... x 

45 financial statements ...... x 72-74 


Form 2 -MD 

fP Mine of registrant 


x l 


r? 

FP 

n> 

1 

2 

3 

4 


•iura an! address of depositor. 

:«ua* and address of sponsor . 

Naira and adlreos of trustee . 

information ahout trust property • 

Infomution about trirft agreement • 

Information about contracts . 

Income, churges and distri¬ 
butions ... 


x 


X 


X 111 

X 112 

113 


x 126 aM ^10 


5 tote and source of distributions . 

6 nate and source of special 

distributions... 

7 Repurchase of trust shares. 

# 'total anount of trust shares sold 
during the period ... 

9 Describe changes in method of calcu¬ 
lating selling price of trust shares 

10 Informt Ion ahojt reacgulred shares 

12 Remuneration and payments to 

de*xmitor, sponsor, trustee and 
affiliates of these entities . 

13 Amunt paid to certain persons by 

the depositor and sponsor . 

14 neration paid by depositor and 
sponsor to certain persons in 
excess of $20.^00 during the period 

ham<~i sol *V1r^s«~i of all directors 
and officers of depositor .. 


x 170 


Brief description 
of nod i f i oaUqrvi _ 


Change in method of cal¬ 
culation. 


Registrant mist state if 
diversified. 


Registrant must provide 
s*j!tmry financial data. 


MWi telephone I and 
SEC file #. 

Mded SRC file •. 

Mr led SBC file •. 


Relationships can he calcu¬ 
lated. 


Requests Information on 
”*lue of oort r olio. 
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ItDescription of items 
t_ In current foe— 


_ Disposition of items 

Item Item Item 

Carried Carried Nurtber 

I tea CMrr O/er In 

Eliminated Unchanged modified IKSAR 


Brief description 
of nod i f icat ions 


16 Oertain information required of 
persons owning more than 10% of 
any class of voting shares of 
the depositor.... a 


17 Certain Information required as to 
trust shares owned by each director 
and officer of the depositor. a 


19 Business connections between the 

depositor or any of Its officers and 
directors with the issuer of any 
securities held by the trust ..... ■ 


19 Business connections between the 

depositor or any of its officers and 
directors with any principal under¬ 
writer of any of the securities held 
In the trust. a 

20 Identify arty other trust issues created 

by the depositor within the period of 
the report .. x 

21 If the sponsor of the trust is other 

than the depositor furnish information 
required in it ms 15 through 20 about 
the sponsor. x 

22 Financial statements.••••• x 

23 Certain information required of issuers 
of which the trust owned more than 25% 

of their outstanding securities ... x 


Form N-27P-2 


Hj items carried ewer 
to torn w-SAP. 


Form H-1Q 


77 and 102 All items of W>rm W-10 
carried over to Pbn* 
tf-SAF unchanged. 


Statement Pursuant to 

mnrvfo-3.. 


x 78-79 and Bequest information If the 
103-104 registrant has a %*w>lly- 
own*d subsidiary and the 
file ntifber(s) and 
name (s) of such sub¬ 
sidiaries. 


Statement Pursuant to 

Rule 30hl-2 . 


x 78-79 and Replaces statement o f xub- 

103-104 sidlarles with questions 
for parent regarding 
Wholly-ow>ed subsidiaries. 


|FR Doc. 85-842 Filed 1-10-85; 8:45 am| 

BILLING COOC tOlft-OI-C 
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| DEPARTMENT of the treasury 
■ Customs Service 
I 19CFR Part 141 

I |T 0.85-51 
I Entry Type Codes 

I agency: Customs Service. Treasury. 

I action: Final rule. 

I summary: This document informs the 
I public nf changes in the assignment and 
I format of entry type codes used by the 
I international trade community in 
I submitting entry documentation for 
I processing by the Customs Service. The 
I changes are one of the numerous 
I initiatives Customs has undertaken 
I rrluiing to the development of a 
I comprehensive integrated Automated 
I Commercial System. When fully 
I iraplr merited, the changes will ensure 
I entry processing efficiency. 

I effective OATE: February 1.1985. 

I FOR FURTHER INFORMATION CONTACT: 

I Richard J. Bonner. Duty Assessment 
I Division (202-535-4155), U.S. Customs 
■ Service, 1301 Constitution Avenue, NW„ 
I Washington, D C. 20229. 

I SUPPLEMENTARY INFORMATION: 

1 Background 

I Customs has undertaken numerous 
I initiatives relating to the development of 
I <* comprehensive integrated Automated 
I Commercial System (ACS). When fully 
I developed, this system will provide an 
efficient means for accomplishing the 
current and future entry processing 
needs of Customs, other government 
agencies, and the international trade 
community. Currently, many formal 
entries received by Customs arc 
prepared on computers. More 
international trade businesses are 
planning to use computers as part of 
automating the preparation of import 
documentation. 

To ensure entry' processing efficiency 
for both Customs and entry preparers, 
changes in the assignment and format of 
entry type codes and entry numbers are 

desirable. 

Accordingly, by notice published in 
'hi* Federal Register on January 13. 1984 
H9 FR 1740). Customs proposed new 
procedures for both entry' type codes 
*nd entry numbers and invited 
interested parties to submit comments. 
Although comments were received on 
both procedures, those comments 
relating to the entry* number proposal 
,m * 8*fll being analysed. They will be the 
subject of a future document. This 
document contains only the analysis of 


comments concerning the proposed 
procedure for entry type codes. 

The existing entry type codes, which 
were also published in the notice, have 
emerged over many years and serve to 
identify only a few of the many entry' 
types. They are more related to 
categories that are of statistical interest 
than to types which distinguish Customs 
processing requirements. Many entry 
types such as informols, quota, and 
temporary importation bond cannot be 
specifically identified with this entry 
type code procedure. 

There is a need to adopt a simple, 
flexible entry type code structure which 
will allow Customs to identify entry 
transactions by their processing 
requirements. 

The proposed table of two-digit entry 
type codes which appeared in the notice 
uniquely identifies all current entry 
types and provides adequate room for 
additional types in the future. The first 
digit of the code identifies the general 
category of entry (i.e.. consumption=0, 
informal = 1, warehouse * 2, etc.). The 
second digit further defines the specific 
processing type within the entry 
category (i.e.. consumption quota-02, 
informal free and dutiable »lt. etc.). 

It is expected that the new codes will 
provide for all possible entry’ types. 
However, in the event of a transaction 
which does not appear to be covered, 
entry preparers are urged to contact 
Customs for clarification. If Customs is 
unable to determine a specific entry 
type. Special Entry Processing Code 99 
will be temporarily used for processing 
until such time as Customs can provide 
a specific entry type code. 

Once effective, all entry prepareis 
must show the applicable two-digit code 
on the appropriate Customs entry forms 
including !hc entry summary document. 
Customs Form 7501. The February 1, 
1985, effective date will correspond with 
the mandatory effective date of the 
revised Customs Form 7501 set forth in 
T D. 84-129 published in the Federal 
Register on June 5.1984 (49 FR 23161). 

Discussion of Comments 

Several of the seven commentcrs that 
responded to the notice raised issues 
concerning the use of the air waybill 
number as part of the Customs entry 
number, and the assignment of the entry 
filer codes. These issues relate only to 
the entry number proposal and are still 
being analyzed. Once these issues are 
resolved. Customs will publish another 
document on the entry number 
procedure. 

One commenter requested that a 
longer time period be allowed for full 
implementation of the changes than was 
suggested in the notice. It is noted that 


many entry filers are already using the 
codes on a voluntary basis. Use of the 
codes at the earliest possible date is 
extremely important to ensure entry 
processing efficiency, for both Customs 
and entry preparers. Accordingly, use of 
the codes will be mandatory on all 
applicable entry documentation after 
February 1.1985. 

One commenter stated that a number 
uf airlines presently have large stocks of 
cargo manifests containing a preprinted 
block for Immediate Transportation. 
Transportation and Exportation, or 
Immediate Exportation in-bond 
shipments. These airlines hoped to 
continue the use of such cargo manifests 
until existing supplies are consumed. 

To accommodate these concerns. 
Customs has determined that these 
entry forms, preprinted with words that 
identify the entry type, may be used 
until existing supplies are exhausted 
provided that the appropriate two digit 
entry type code is printed in the entry 
type block. 

Another commenter observed that 
there is no entry type provided for quota 
entries which also include 
countervailing or antidumping duties. 

Customs agrees. To remedy this 
situation, consumption category entry 
type code 07 (countervailing and/or 
antidumping and quota) and warehouse 
withdrawal category entry type code 38 
(countervailing and/or antidumping and 
quota) have been added to the list of 
entry type codes. 

In addition to the changes suggested 
by the commented, Customs has made 
four additional changes to the entry type 
codes. For clarification, the description 
of entry type 33 has been changed from 
“Aircraft and Vessel Supply** to 
“Aircraft and Vessel Supply for 
Immediate Exportation**. The 
description for entry type 36 has been 
changed from “For Exportation'* to “For 
Immediate Exportation** so that the 
terminology is consistent with entry 
type 63. Finally, to provide more 
specificity for transportation entry types 
on Customs Form 7512-C 
(Transportation Entry), the description 
for entry type 64 has been changed from 
‘Transit*’ to ““Barge Movement** and the 
following entry types added: entry type 
65 with the description “Permit to 
Proceed’*, and entry type 66 with the 
description “Baggage". 

Accordingly, after consideration of all 
the comments and a further review of 
the matter, Customs has determined to 
adopt the amendments relating to entry 
type codes ns follows: 
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Customs Entry Tvp€ Cooes 



Executive Order 12291 

This document does not meet the 
criteria for a "major rule" as specified in 
section 1(b) of E.O.12291. Accordingly, 
no regulatory impact analysis has been 
prepared. 

Regulatory Flexibility Act 

Pursuant to the provisions of section 
(105(b) of the Regulatory Flexibility Act 
(Pub. L 96-354. 5 U.S.C. 001. etscqX it is 
hereby certified that the changes set 
forth in this document Hill not have a 
significant economic impact on a 
substantial number of small entities 
Accordingly, it is not subject to the 
regulatory analysis or other 
requirements of 5 U.S.C. 603 and 604 

Drafting Information 

The principal author of this document 
nas (Hen E. Vereb. Regulations Control 
Branch. Office of Regulations and 
Rulings. Customs I feadquarter*. 
However, personnel from other Customs 
offices participated in its development 


List of Subjects in 19 CFR Part 141 

Customs duties and inspection, 
imports, reporting and recordkeeping 
requirements. 

Authority 

This document is issued under the 
authority of R.& 251. as amended (19 
U.S.G 66). sections 484. 624. 48 Stat. 722. 
as amended 759 (19 U.S.C 1484. 16241 

William von Raab. 

Commissioner erf Custom*. 

Approved December 20,1984. 

John M Walker. Jc, 

Assistant Secnttary of the Treasury 
|FR Doc 85-887 Filed 1-10-85. 845 am| 

eitUMQ COO€ 4UO-0-M 


DEPARTMENT Of HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Parts 175 and 176 

(Docket No. S3E-0223I 

Indirect Food Additives; Adhesives 
and Components of Coatings; Paper 
and Paperboard Components 

agency; Food and Drug Administration 
action: Final rule. 

summary: The Food and Drug 
Administration (FDA) is amending the 
food additive regulations to provide for 
the safe use of resins containing mixed 
isobutyl and methyl esters of styrene- 
maleic anhydride in contact with food. 
This action responds to a petition filed 
by the Monsanto Co. 

OATES: Effective January 11.1965; 
objections by February 11.1985. 
a oo ft ESS: Written objections may be 
sent to the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration. Rm. 4-62. 5600 Fishers 
Lane. Rockville. MD 20857. 

FOR FURTHER INFORMATION CONTACT. 

Patricia |. McLaughlin. Center for Food 
Safety and Applied Nutrition (HFF-334). 
Food and Drug Administration. 200 C St 
SW . Washington. DC 20204. 202-472- 
5690 

SUPPLEMENTARY INFORMATION: In a 

notice published in the Federal Register 
of August 19.1983 (48 FR 37712). FDA 
announced that a petition (FAP 3B3730) 
had been filed by the Monsanto Co., 800 
North Lindbergh Blvd.. St. Louis. MO 
63166, proposing that $ 175.300 (21 CFR 
175 300) and { 176.170 (21 CFR 176.170) 
be amended to provide for the safe use 
of isobutyl ester of styrene-maleic 
anhydride resin m oontuct with food 


FDA has evaluated data in the 
petition and other relevant material und 
concludes that the proposed food 
additive use is safe and that the 
regulations should be amended as set 
forth below. 

In accordance with 8 171.1(h) (21 CFR 
171.1(h)), the petition and the document* 
that FDA considered and relied upon tn 
reaching its decision to approve the 
petition are available for inspection at 
the Center for Food Safety and Applied 
Nutrition (address above) by 
appointment with the information 
contact person listed above. As 
provided in 21 CFR 171.1(h). the agenry 
will delete from the documents any 
materials that are not availabe for 
public disclosure before making the 
documents available for inspection. 

The agency has carefully considered 
the potential environmental effects of 
this action and has concluded that the 
action will not have a significant impact 
on the human environment and that an 
environmental impact statement is not 
required The agency’s finding of no 
significant impact and the evidence 
supporting that finding may be seen in 
the Dockets Management Branch 
(address above), between 9 a.m. and 4 
p.m.. Monday through Friday. 

List of Subjects 

21 CFR Part 175 

Adhesives. Food additives. Fowl 
packaging 

21 CFR Part 176 

Food atfditives, Food packaging. Paper 
and paperboard 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (secs. 201(s), 
409. 72 Stat. 1764-1788 us amended (21 
U.S.C. 321(s). 348)) and under authority 
delegated to the Commissioner of Food 
and Drugs (21 CFR 5.10) and redelegat* d 
to the Center for Food Safety and 
Applied Nutrition (21 CFR 5.61), Ruts 
175 und 176 are amended as follows 

PART 175—INDIRECT FOOD 
ADOmVES: ADHESIVES AND 
COMPONENTS OF COATINGS 

1 Part 175 is amended in 
8 175.300(b)(3Hxxxi) by revising the 
entry for "Styrene-maleic anhydrkh 
resin, partial methyl and sec-butyl 
ester," to read ns follows; 

$175^00 Resinous and polymeric 
coatings. 


(b)• * * 

(3) 

(xxxf)* • * 
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Styrene-maleic anhydride resin, 
partial methyl and butyl [sec- or iso-) 
ester* for use only at levels not in 
excess of 3 percent of the cement solids 
in cun end cement formulation* 


PART 176—INDIRECT FO00 
ADDITIVES: PAPER AND 
PAPERBOARD COMPONENTS 

2. Par! 176 is amended in 
5 :'ft. 170(b)(2) by revising the entry for 
St>rene copolymers produced by 
copolymeriting styrene with maleic 
anhydride and its methyl and sec-butyl 
esters** to read as follows: 

$ 176.170 Components of paper and 
paperboard In contact with aqueous and 
fatty food* 


Effective date. This regulation is 
effective January 11.1965. 

(Secs. 201(a). 40ft. 72 Slat 1764-1768 a» 
amended (21 U.S.G 321(s). 346)) 

Doted: December 31.1961. 

Richard J. Rank, 

Acting Director. Confer for Feod Safety and 
Applied NuiittiiML 

(FR Doc 8S-798 Filed 1-10-65: 6:45 am) 

6CUJMO COOt 41W-01-U 


21 CFR Part 177 

[Docket No. 80F-0125J 

Indirect Food Additives; Polymer*; 
Perfluorocarbon Resins 

agency: Food and Drug Administration. 
action: Final rule. 


lb)* 

(21 * 


Uat of tutwtftnoM 


Sv*f« c o pdywtn produced by 

^ ireyttlSt rd Hi 
"■'•YM and UjM Umcv or *e4 


F<W JM Cf+f m 0 COM**} 

or cowpow mid 
oMdJngf and fcuftvd id 

* 0 few; nor *> 


•nwr* Such copoiymtre moy 
■» fl-rttroty—ne a§ « oo 


••cmO IS by 
of pap* c*c 


Any person who will be adversely 
..ffccted by the foregoing regulation may 
at any time on or before February 11. 
1965 submit to the Dockets Management 
Branch (address above), written 
objections thereto and may make a 
written request for a public hearing on 
the stated objections. Each objection 
shall be separately numbered and each 
numbered objection shall specify with 
particularity the provision of the 
regulation to which objection is made. 
Each numbered objection on which a 
f aring is requested shall specifically so 
state; failure to request a hearing for any 
particular objection shall constitute a 
,,s aiver of the right to a hearing on that 
'^lection. Each numbered objection for 
which a hearing is requested shall 
include a detailed description and 
analysis of the specific factual 
information intended to be presented In 
support of the objection in the event that 
a hearing is held; failure to include such 
a description and analysis for any 
particular objection shall constitute a 
waiver of the right to a hearing on the 
objection. Three copies of all documents 
s ball be submitted and shall be 
identified with the docket number found 
<n brackets In the beading of this 
regulation. Received objections may b« 
s *' cn in the office above between 9 e.m 
and 4 p.in.. Monday through Friday 


summary: The Food and Drug 
Administration (FDA) is amending the 
food additive regulations to provide for 
the safe use of 
perfluoropropylvinylether/ 
tetrafiuoroethylene copolymers as 
coatings or components of coatings for 
articles intended for repeated use in 
contact with food. Specifically. FDA is 
amending the food additive regulations 
to correct an inadvertent omission in a 
regulation that was published in the 
Federal Register of April & 1962 (47 FR 
14696). to provide for the use of the 
optional ingredient naphthalene sulfonic 
acid formaldehyde condensate in 
perfluoropropylvinylether/ 
tcftrafiuoroethytene copolymer resin* 
This action responds to comments on 
the final regulation submitted by the 
petitioner Also. FDA is making metric 
conversions in the regulations where 
applicable and is amending certain 
language for clarity. 
oates: Effective January 11. 1965: 
objections by February 11.1965. 
address: Written objections to the 
Dockets Management Branch (HFA- 
305). Food and Drug Administration. Rm 
4-62, 5000 Fishers Lane. Rockville. MD 
20857 

FOR FURTHER INFORMATION CONTACT: 

Marvin D. Mack. Center for Food Safety 
and Applied Nutrition (HFF-334). Food 
and Drug Administration. 200 C St. SW.. 
Washington, DC 20204, 202-472-5740 
SUPPLEMENTARY INFORMATION: In U final 
regulation published in the Federal 
Register of April 8.1962 (47 FR 14698). 
among other things. FDA approved the 
use of pcriluoropropylvinylether/ 
tetrafiuoroethylene copolymer with the 
optional substance naphthalene sulfonic 
acid formaldehyde condensate, sodium 
salt, as a coating or component of 
coatings not exceeding 1.2 mils [0 030 


millimeter) for articles intended for 
repeated use in contact with food. On 
May 4.1982. the petitioner. E.1. du Pont 
de Nemours & Co.. Wilmington. DE 
19898, submitted a comment concerning 
this part of the regulation, noting that it 
inadvertently established a limitation of 
1.2 mils (0.030 millimeter) for the 
thickness of the copolymer coating 
containing naphthalene sulfonic acid 
formaldehyde condensate, sodium salt 
The petitioner requested that the 
thickness be increased to not exceed 
0.10 millimeter (0.004 inch) in 
} 177.1550(b)(4) (21 CFR 177.1550(b)(4)). 
as originally requested in its petition. 

FDA agrees that the regulation should 
be amended as requested by the 
petitioner. The agency had originally 
evaluated the petition on that basis, 
although the resulting regulation 
inadvertently did not change the 
thickness limitation. 

In its comments. Du Pont also 
recommended that § 177.1550 be 
amended in paragraph (e)(2) (i) and (ii). 
The company recommended changing 
the phrase “periluorocarbon resin 
coatings consisting of resins * * to 
read "periluorocarbon resin coatings 
based on resins * * V The company 
contended that the term “consisting or* 
would limit the peril uorocarbon resin 
coating to the basic resin itself and 
would exclude the use of optional 
substances that are GRAS, prior- 
sanctioned. etc. FDA agrees that the 
term "based on" connotes the idea that 
the perfluorocarbon resin is one of the 
coating components and that the 
regulation should not preclude the use of 
other optional substances in the final 
formulated coating. The agency also has 
determined that Du Pont’s recommended 
wording will not affect the end test 
extractive limitations specified in 
paragraph (e)(3) of { 177.1550. Therefore, 
the agency is amending the text in 
paragraph (e)(2) (i) and (ii) by replacing 
the term “consisting of with the term 
“based on." The agency is also making 
metric conversions wherever it had not 
prev iously been done in 5 177.1550 

FDA has evaluated data in the 
petition (FAP 9B3459) and other relevant 
material and concludes that the 
proposed food additive use is safe and 
that § 177.1550(21 CFR 177.1550) should 
be amended as set forth below 

In accordance with 5 171.1(h) (21 CFR 
171.1(h)), the petition and the documents 
that FDA considered and relied upon in 
reaching its decision to approve the 
petition are available for inspection at 
the Center for Food Safety and Applied 
Nutrition (address above) by 
appointment with the information 
contact person fisted above. As 
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provided In 21 CFR 171.1(h), the agency 
will delete from the documents any 
materials that are not available for 
public disclosure before making the 
documents available for inspection. 

The agency has previously considered 
the potential environmental effects of 
this regulation as announced in the 
notice of filing for FAP 9B3459 published 
in the Federal Register of May 6,1980 
(45 FR 29893). No new information or 
comments have been received that 
would alter the agency's previous 
determination that there is no significant 
impact on the human environment and 
that an environmental impact statement 
is not required. 

List of Subjects in 21 CFR Part 177 

Food additives. Polymeric food 
packaging. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 201(s), 

409, 72 Stat. 1784-1788 as amended (21 
U.S.G 321(s), 348)) and under authority 
delegated to the Commissioner of Food 
and Drugs (21 CFR 5.10) and redelegated 
to the Center for Food Safety and 
Applied Nutrition (21 CFR 5.61), Part 177 
is amended in S 177.1550 by revising the 
table in paragraph (b)(4), by changing at 
the end of paragraph (c) the footnote 
designation “2” to read *T‘, and by 
revising paragraph (e)(1) and (2) fi) and 
(ii) to read as follows: 

PART 177—INDIRECT FOOO 
ADDITIVES: POLYMERS 

5 177.1550 Perfluorocarfcon resins. 

§ 0 • • • 

(b)* * * 

(4) ‘ * 


Urt ot ■ubftVKP* 1 IfTVtcbOO* 
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pofC«nt %4*c* not mo»* 
W\*r\ 2 1 Mtajm 

o*tA* and a maw- 
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mga am curad al 
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sultora: tod 
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* 0 030 nvhf racer (00012 
rch) m tfa cAn oea and al 
a kvd not to oxooad 0.4 
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(e) Limitations* * 1 (1) Perfluorocarbon- 
mulded articles having o surface area of 
6.45 square decimeters (100 square 
inches) or more and at least 1.27 
millimeters (0.05 inch) thick shall be 
extracted at reflux temperatures for 2 
hours separately with distilled water. 50 
percent ethanol. /i-heptane. and ethyl 
acetate. 

(2) * • * 

(I) Perfluoiocarbon resin coatings 
based on resins identified in paragraph 
(a)(1) of this section shall be applied to 
both sides of o 0.025-millimeter (0.001 
inch) thick aluminum foil to a thickness 
of 0.025 millimeter (0.001 inch) after 
thermal curing at 399* (750* F) for 10 
minutes. If a primer is used, the total 
thickness of the primer plus topcoat 
shall equal 0.025 millimeter (0.001 inch) 
after heat curing. 

(ii) Perfluorocarbon resin coatings 
based on resins identified in paragraph 
(a)(2) of this section shall be applied to 
both sides of a 0.025-millimeter (0.001 
inch) thick aluminum foil to a thickness 
of 0.10 millimeter (0.004 inch) after 
thermal curing at 427* C (800* F) for 10 
minutes. If a primer is used, the total 
thickness of the primer plus topcoat 
shut! equal 0.10 millimeter (0.004 inch) 
after heat curing. 

• • • • • 

Any person who will be adversely 
affected by the foregoing regulation may 
ot any time on or before February 11. 
1985 submit to the Dockets Management 
Branch (address above) written 
objections thereto and may make a 
written request for a public hearing on 
the stated objections. Each objection 
shall be separately numbered and each 
numbered objection shall specify with 
particularity the provision of the 
regulation to which objection is made. 
Each numbered objection on which a 
hearing is requested shall specifically so 
state: failure to request a hearing for any 
particular objection shall constitute a 
waiver of the right to a hearing on that 
objection. Each numbered objection for 
which a hearing is requested shall 
include a detailed description and 
analysis of the specific factual 
information intended to be presented in 
support of the objection in the event that 


a hearing is held: failure to include sur:h 
a description and analysis for any 
particular objection shall constitute a 
waiver of the right to a hearing on the 
objection. Three copies of al) documents 
shall be submitted and shall be 
identified with the docket number found 
in brackets in the heading of this 
regulation. Received objections may be 
seen in the office above between 9 a.m. 
and 4 p.m.. Monday through Friday. 

Effective date. This regulation is 
effective January 11,1985. 

(Secs. 201(a) 409. 72 Stat. 1784-1780 as 
amended (21 U.S.C. 321(a). 348) ) 

Dated: December 31,1904. 

Richard). Rank, 

Acting Director. Center for Food Safety and 
Applied Nutrition 

|FR Doc. 85-796 Filed 1-10-85: 8:45 am) 

BILLING COOC 4*60-01-14 


21 CFR Part 178 

(Docket No. 83F-03591 

Indirect Food Additives: Adjuvants, 
Production Aids, and Sanitizers 

AGENCY: Food and Drug Administration. 
action: Final rule. 


summary: The Food and Drug 
Administration (FDA) is amending the 
food additive regulations to provide for 
the safe use of glyceryl tri-(12- 
ucetoxystearate) as a component of 
polymers intended for use in contact 
with food. This action responds to a 
petition filed by Pluess-Staufer 
(California). Inc. 

dates: Effective January 11,1985; 
objections by February 11,1985. 

address: Written objections to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration. Rm. 
4-62. 5600 Fishers Lane. Rockville, MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 

George H. Pauli, Center for Food Safety 
and Applied Nutrition (HFF-334), Food 
and Drug Administration, 200 C St. SW. 
Washington. DC 20204, 202-472-5690. 
SUPPLEMENTARY INFORMATION: In a 
notice published in the Federal Register 
of December 8.1983 (48 FR 55045). FDA 
announced that a food additive petition 
(FAP 1B35G5) had been filed by Pluess 
Staufer (California). Inc., P.O. Box 825. 
Lucerne Valley. CA 92356, proposing 
that the food additive regulations be 
amended to provide for the safe use of 
calcium carbonate treated with glyceryl 
tri-(acetoxystearate) as an extender for 
thermoplastics intended for use in 
contact with food. 
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FDA bus evaluated data in the 
petition and otber relevant material and 
con* ludes that the proposed food 
I additive use is safe and that the 
regulations should be amended as set 
forth below. 

In the regulation, the agency is 
Identifying the additive more 
specifically than in the filing notice as 
glyceryl tri-(12-acetoxystearatc). Also. 
FUA is listing the calcium carbonate/ 
glyceryl tri~(12acetoxystearate) mixture 
as an adjuvant rather than as an 
extender to provide for other uses in 
which the mixture may be used in lesser 
amounts. 

In accordance with 1 171.1(h) (21 CFR 
171.1(h)), the petition and the documents 
that FDA considered and relied upon in 
teaching its decision to approve the 
petition are available for inspection at 
the Center for Food Safety and Applied 
Nutrition (address above) by 
appointment with the information 
contact person listed above. As 
provided in 21 CFR 171.1(b). the agency 
will delete from the documents any 
materials that are not available for 
public disclosure before making the 
documents available for inspection. 

The agency h&9 carefully considered 
the* potential environmental effects of 
this action and has concluded that the 
action will not have a significant impact 
on the human environment and that an 
em<ronmental impact statement is not 
required. The agency’s finding of no 
itgnificant impact and the evidence 
supporting that finding may be seen in 
the Dockets Management Branch 
(address above) between 0 ajn. and 4 
p m Monday through Friday. 

U*t of Subjects in 21 CFR Part 178 

Food additives. Food packaging. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (secs. 201 (s). 

40M, 72 Slat. 1784-1788 as amended (21 
1TS.G 321(s). 348)) and under authority 
del ♦gated to the Commissioner of Food 
ond Drugs (21 CFR 5.10) and redelegated 
1° the Center for Food Safety and 
Applied Nutrition (21 CFR 5.81), Part 178 
is amended by adding new { 178.350S, to 
read as follows: 

PART 178— INDIRECT FOOD 
ADDITIVES: ADJUVANTS, 

PRODUCTION AIDS. AND SANITIZERS 

5 178 3505 Glyceryl trt-<12- 
^cetoxystsarats). 

Clyceryl tri-(12-acetoxystearate) (CAS 
K’-g. No. 139-13-5) may be safely used 

a c omponent of articles intended for 
US| * in producing, manufacturing, 
pnekipg, processing, preparing, treating. 
P*^ a IPflg. transporting, or holding food, 
subject to the provisions of this section. 


(a) The additive is applied to the 
surface of calcium carbonate at a level 
not to exceed 1 weight percent of the 
total mixture. 

(b) The calcium carbonate/glyceryl 
tri-(12 ar.rtoxystearate| mixture is used 
as an adjuvant in polymers in contact 
with nonfatty foods at a level not to 
exceed 20 weight-percent of the 
polymer. 

Any person who will be adversely 
affected by the foregoing regulation may 
at any time on or before February 11, 
1985 submit to the Dockets Management 
Branch (address above) written 
objections thereto and may make a 
wTitten request for a public hearing on 
the stated objections. Each objection 
shall be separately numbered and each 
numbered objection shall specify with 
particularity the provision of the 
regulation to which objection is made. 
Each numbered objection on which a 
hearing is requested shall specifically so 
state; failure to request a hearing for any 
particular objection shall constitute a 
waiver of the right to a hearing on that 
objection. Each numbered objection for 
which a hearing is requested shall 
include a detailed description and 
analysis of the specific factual 
information intended to be presented in 
support of the objection in the event that 
a hearing is held; failure to include such 
a description and analysis for any 
particular objection shall constitute a 
waiver of the right to a hearing on the 
objection. Three copies of all documents 
shall be submitted and shall be 
identified with the docket number found 
in brackets in the heading of this 
regulation. Received objections may be 
seen In the office above between 9 am 
and 4 p.m.. Monday through Friday. 

Effective date . This regulation is 
effective January 11.1985. 

(Secs. 201(f). 4 Uk 72 Slat 1784-1788 «* 
amended (21 U.S.C 321(a). 348) 

Dated: December 31.1984. 

Richard | Rouk. 

Acting Director. Center for Food Safety and 
Applied Nutrition . 

IFR Doc 85-797 Filed 1-10-85: fr45 *m| 

8IUJNQ COO€ 


21 CFR Parts 430. 436, 440, 448, 448, 
450, 452 and 455 

I Docket No. 84N-0348) 

Antibiotic Drugs; Updating and 
Technical Changes 

agency: Food and Drug Administration. 

action: Final rule. 

summary: The Food and Drug 
Administration (FDA) is amending the 


antibiotic drug regulations by making 
corrections, a minor noncontroversial 
technical change, and revocations in 
certain regulations providing for 
accepted standards of antibiotic and 
antibiotic-containing drugs for human 
use. These changes will result in more 
accurate and usable regulations. 

dates: Effective January 11, 1985. 
comments, notice of participation, and 
request for hearing by February 11. 1985c 
data, information, and analyses to 
justify a hearing by March 12. 1985. 

address: Written comments to the 
Dockets Management Branch (UFA- 
305). Food and Drug Administration. Rm. 
4-62.5600 Fishers Une. Rockville. MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 

Joan M. Eckert. Center for Drags and 
Biologies (lfFN-815), Pood and Drug 
Administration, 5600 Fishers Lane. 
RockvlHe. MD 20857. 301-443-4290. 

SUPPLEMENTARY INFORMATION: FDA Ls 

amending the antibiotic drug regulations 
by making corrections, a minor 
noncontroversial technical change, and 
revocations in certain antibiotic drug 
regulations that provide for accepted 
standards of antibiotic and antibiotic- 
containing drugs intended for human 
use. In one instance, the need for a 
change was called to FDA's attention by 
an industry representative. To aid the 
reader in understanding the types of 
amendments in this document, the 
amendments are grouped into three 
general classes for discussion in this 
preamble: corrections, technical change, 
and revocations. 

Corrections 

1. In g 4401 a (a)(1). the last part of the 
chemical name of azlocillin sodium in 
the First sentence *‘|2S-|2a. 6£(S*))}-/* is 
corrected to read "|2S-|2a. 5a. 

W(S*)1J-." 

2. In § 446.542(b)(2)(i). the preparation 
of the standard solution is corrected, tt 
was incorrectly printed in the Federal 
Register which published on January 16. 
1981 (46 FR 3835). 

3. In $ 450.220(a)(1). the last part of the 
last sentence “5 450.20(a)(1) (i). (v), (vi). 
and (vii).” is corrected to read 

“5 450.20(a)(t)« M This amendment to 
S 440,220 was inadvertently omitted in 
the Federal Register which published on 
Februurv 17, 1984 (49 FR 6090). 

4. In i 452.510b, paragraph (b)(3) is 
removed. It was incorrectly included in 
the Federal Register which published on 
November 8, 1983 (41 FR 51292). 

5. In $ 455.12a (b)(8). the determination 
of the specific rotation of 
chloramphenicol sodium succinate is 
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revised to correctly state that it is 
calculated on an anhydrous basis. 

Technical Change 

In $ 448.430(a)(1). the pH range for 
polymyxin D sulfate hydrocortisone otic 
solution (5.0 to 7.0) is revised to read 3.0 
to 5.0. The sole manufacturer has 
submitted adequate data to support this 
change. 

Revocations 

Sections 440.51. 440.151. 440.151a. and 
440.151b are removed. FDA has 
determined that penicillamine does not 
meet the definition of an antibiotic as 
defined in section 507(a) of the Federal 
Food. Drug, and Cosmetic Act because it 
does not have the capacity to inhibit or 
destroy microorganisms in dilute 
solutions. Manufacturers of 
penicillamine drug products have been 
previously notified of this determination. 
Therefore, regulations providing 
accepted standards for this drug are 
removed. Also, conforming amendments 
are made to Parts 430 and 436 where 
applicable. 

The agency has determined pursuant 
to 21 CFR 25.24(b)(22) (proposed 
December It 1979*. 44 FR 71742) that this 
action is of a type that does not 
individually or cumulatively have a 
significant impact on the human 
environment. Therefore, neither an 
environmental assessment nor an 
environmental impact statement is 
required. 

List of Subjects 

21 CFR Part 430 

Administrative practice and 
procedure, Antibiotics. 

21 CFR Part 436 
Antibiotics. 

21 CFR Part 440 

Antibiotics, penicillin. 

21 CFR Part 446 

Antibiotics, tetracycline. 

21 CFR Part 448 
Antibiotics, peptide. 

21 CFR Part 450 
Antibiotics, antitumor. 

21 CFR Part 452 

Antibiotics, macrolide. 

21 CFR Part 455 

Antibiotics, certain other. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 507, 701 
(0 and (gl. 52 Stat. 1055-1056 as 
amended. 59 Stat. 463 as amended (21 
U.S.C. 357. 371 (f) and (g))) and under 


authority delegated to the Commissioner 
of Food Hnd Drugs (21 CFR 5.10). Parts 
430. 436. 440. 446. 448. 450. 452. and 455 
are amended as follows: 

PART 430—ANTIBIOTIC DRUGS; 
GENERAL 

1. Part 430 is amended: 

$$ 430.4, 430.5, and 430.6 ( Amended I 

a. In $ 430.4 Definitions of antibiotic 
substances, by removing and reserving 
paragraph (a)(35). 

b. In § 430.5 Definitions of master 
and working standards, by removing 
and reserving paragraphs (a)(43) and 
(10(43). 

c. In $ 430.6 Definitions of the terms 
“unit’* and "microgram** as applied to 
antibiotic substances, by removing and 
reserving paragraph (b)(46). 

PART 436—TESTS AND METHODS OF 
ASSAY OF ANTIBIOTIC AND 
ANTIBIOTIC-CONTAINING DRUGS 

$436.33 (Amended) 

2. Part 436 is ^mended in $ 436.33 
Safety test, by removing the item 
"Penicillamine** from the table in 
paragraph (b). 

PART 440—PENICILLIN ANTIBIOTIC 
DRUGS 

3. Part 440 is amended: 

$ 440.1a (Amended) 

a. In i 440.1a Sterile aziocillin 
sodium, by revising the last part of the 
chemical name in the first sentence in 
paragraph (a)(1) to read "|2S-|2a.5a.0/J( 

S') IK’ 

$§ 440 51. 440.151,440.151a, and 440.151b 
I Removed) 

b. By removing $ 440.51 Penicillamine. 

c. By removing $ 440.151 
Penicillamine oral dosage forms. 

d. By removing § 440.151a 
Penicillamine capsules. 

e. By removing $ 440.151b 
Penicillamine tablets. 

PART 446—TETRACYCLINE 
ANTIBIOTIC DRUGS 

4. Part 446 is amended in § 446.542 by 
correcting the first sentence and adding 
another sentence in paragraph (b)(2)(i). 
As revised (b)(2)(i) reads as follows: 

$ 446.542 Meclocycline sulfosslicylate 
cream. 

4 • I • t 

(b) • • • 

( 2 ) * • # 

(i) Preparation of standard solution. 
Accurately weigh an amount of working 
standard equivalent to approximately 25 
milligrams of meehicyclinc into a 50- 


millitcr volumetric flask. Dissolve and 
dilute to volume with methanol and mix. 
Transfer exactly 2.0 milliliters of this 
solution to a 100-milliliter volumetric 
flask, dilute to volume with mobile 
phase, and mix. 

• • • ♦ • 

PART 448-PEPTIDE ANTIBIOTIC 
DRUGS 

5. Part 448 is amended in $ 448.430 by 
revising the fourth sentence in 
paragraph (a)(1) to read as follows: 

§ 448.430 Polymyxin B sulfate- 
hydrocortisone otic solution. 

( a ) * 

(1) # * * Its pH is not less than 3.0 
and not more than 5.0, • • • 

• • • • • 

PART 450—ANTITUMOR ANTIBIOTIC 
DRUGS 

6. Part 450 is amended in § 450.220 by 
revising the last sentence in paragraph 
(a)(1) to read as follows: 

§ 450.220 Dactinomycln for ln)ection, 

(a) 

(1) • • • The dactinomycin used 
conforms to the standards prescribed by 
$ 450.20(a)(1). 


PART 452—MACROLIDE ANTIBIOTIC 
DRUGS 

$452.5106 (Amended) 

7. Part 452 is amended in $ 452.510b 
Erythromycin topical solution, by 
removing paragraph (b)(3). 

PART 455-CERTAIN OTHER 
ANTIBIOTIC DRUGS 

8. Part 455 is amended in $ 455.12a by 
adding a new sentence to the end of 
paragraph (b)(8) to read as follows: 

$ 455.12a Sterile chloramphenicol sodium 
succinate. 

• * • • • 
lb) • * • 

(8) # * * Calculate the specific rotation 
on the anhydrous basis. 

These amendments institute changes 
that are corrective, editorial, or of a 
minor substantive nature. Because the 
amendments are not controversial and 
because when effective they provide 
notice of accepted standards. FDA finds 
lhal notice, public procedure, and 
delayed effective date are unnecessary 
and not in the public interest. The 
amendments, therefore, shall become 
effective January 11,1985. However, 
interested persons may, on or before 
February 11.1985, submit written 
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■ comments on this regulation to the 

■ Dockets Management Branch (address 

■ above). Two copies of any comments 

■ are to be submitted, except that 

■ individuals may submit one ccpy. 

■ Comments arc to be identified with the 
I dvxkt t number found in brackets in the 

■ heading of this document. Received 

■ comments may be seen in the Dockets 

■ Management Branch between 9 a in. and 

■ 4pm. Monday through Friday. 

I Any person who will be adversely 
I affected by this regulation may file 
I objections to it and request a hearing. 

I Reasonable grounds for the hearing 
I must be shown. Any person who 
I decides to seek a hearing must file (1) on 
I or before February 11,1985. a written 
I notice of participation and request for 
I hearing, and (2) on or before March 12. 

I 1985. the data, information, and 
I analyses on which the person relies to 
I justify a hearing, as specified in 21 CFR 
I 430 20. A request for a hearing may not 
I rest upon mere allegations or denials, 

I but must set forth specific facts showing 
I that there is a genuine and substantial 
I issue of fact that requires a hearing. If it 
I conclusively appears from the face of 
I the data, information, and factual 
1 analyses in the request for hearing that 
I no genuine and substantial issue of fact 
I precludes the action taken by this order. 
1 or if a request for hearing is not made in 

I the required format or with the required 

II analyses, the Commissioner of Food and 
I Drugs will enter summary judgment 

I against the person(s) who request(s) the 
I hearing, making findings and 
I conclusions and denying a hearing. All 
I submissions must be filed in three 
I copies, identified with the docket 
I number appearing in the heading of this 
I order and filed with the Dockets 
I Management Branch. 

| The procedures and requirements 
I governing this order, a notice of 
I participation and request for hearing, a 
I submission of data, information, and 
I analyses to justify a hearing, other 
I comments, and grant or denial of a 
H hearing are contained in 21 CFR 430.20. 

| All submissions under this order. 

I except for data and information 
| prohibited from public disclosure under 
21 U.S.C. 331(f) or 18 U.S.C. 1905. may be 
seen in the Dockets Management Branch 
between 9 a.m. and 4 p.m.. Monday 
I through Friday. 

Effective date . This regulation shall tie 
effective January 11,1985. 

507. 701(0 and (g). 52 Slat. 1055-1056 as 
amended, 59 Stal. 463 h$ amended (21 US C 
^ 37|(0 and (g))) 


Dated; December 24. 1984. 

Sammie R. Young. 

Deputy Director Office of Compliance . 
|PR Doc. 85-795 Filed 1-10-85: 8:45 nm| 

BILLING COO€ 41*0-01-* 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretary for 
Community Planning and 
Development 

24 CFR Part 570 

(Docket No. N-85-1223; FR 2084 1 

Statement of Policy—Anti-Pirating 
Prohibitions, UDAG Program 

agency: Assistant Secretary for 
Community Planning and Development. 
HUD. 

action: Policy statement. 

summary: Statutory provisions 
governing Urban Development Action 
Grants prohibit the making of grants for 
projects intended to facilitate the 
relocation of industrial or commercial 
facilities from one area to another, 
unless the Secretary finds that the 
relocation does not significantly and 
adversely affect the unemployment or 
economic base of the area from which 
the facility is to be relocated. HUD 
announces its policies regarding 
administration of this prohibition in the 
case of applications for UDAG projects 
containing speculative industrial or 
commercial space. 

FOR FURTHER INFORMATION CONTACT: 

Stanley Newman. Director. Office of 
Urban Development Action Grants, 
Room 7262, U.S. Department of Housing 
and Urban Development. 451 Seventh 
Street. SW., Washington. D C. 20410. 
(202) 755-6290. (This is not a toll-free 
number.) 

supplementary information: Section 
119 of the Housing and Community 
Development Act of 1974, as amended 
(42 U.S.C. 5319), authorizes the 
Secretary of Housing and Urban 
Development to "make urban 
development action grants to cities and 
urban counties which are experiencing 
severe economic distress to help 
stimulate economic development 
activity needed to aid in economic 
recovery," 

Subsection (h) of Section 119 provides: 

(h) No assistance may be provided under 
this section for projects intended to facilitate 
the relocation of industrial or commercial 
plants or facilities from one area to another, 
unless the Secretary finds that the relocation 
does not significantly and adversely affect 
the unemployment or economic base of the 


area from which the industrial or commercial 
plant or facility is to be relocated 

The foregoing prohibition is reflected 
in the UDAG program regulation at 24 
CFR § 570.456. which provides: 

§570,456 Ineligible activities and 
limitations on eligible activities. 


(c) Except as specified herein, no 
assistance will be provided for projects 
intended to facilitate the relocation of 
industrial or commercial plants or facilities 
from one area to another, unless the 
Secretary finds that such relocation does not 
significantly and adversely affect the level of 
unemployment or the economic base of the 
area from which such industrial or 
commercial plant or facility is to be 
relocated. However, moves within a 
metropolitan area shall not be subject to this 
provision. 

The statutory and regulator)' provision 
quoted above focus specifically on 
projects which are "intended to 
facilitate" relocation of commercial or 
industrial facilities "from one area to 
another." In the context of a facility 
specifically and explicitly designed to 
facilitate a relocation of an identified 
firm from an identified present location, 
the applicability of such provisions is 
clear. That is to say. it is clear that the 
threshold requirement for applicability 
of the prohibition has been met; whether 
the application can be considered 
fundable will depend on whether the 
Secretary can. or will, moke the 
prescribed determination regarding the 
absence of significant and adverse 
effect on unemployment or the economic 
base of the area from which the facility 
is to be relocated. 

In recent UDAG funding rounds the 
Department increasingly has been faced 
with applications where the threshold 
requirement for applicability of Section 
119(h) is less immediately clear but the 
policy concerns which generated the 
statutory prohibition seem equally 
implicated. These applications involve 
projects which include speculative 
commercial or industrial space. Because 
of the absense of identification of an 
intended occupant of the facility when 
completed, it is not self-evident when 
the application is considered for 
preliminary approval that the project is 
intended to facilitate a relocation. In at 
least several instances, however, it has 
later developed—after final funding 
commitments have been made—that 
marketing of the project space has been 
directed almost exclusively to potential 
relocatees from specific nearby areas. 

Mobility is an important element of a 
dynamic economic system. The 
Department believes, however, that 
Section 119(h) represents a strong 
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Congressional sentiment that 
discretionary Federal grants should not 
be a decisive factor in the competition 
between geographic areas to relocate 
business investment from one area to 
another. Accordingly, the Department 
has concluded that it must formulate 
guidelines for its administration of the 
anti-pirating provisions in the context of 
speculative projects, and that it should 
publish such guidelines for the guidance 
of potential UDAG applicants. 

The Department does not believe that 
a prohibition or onerous restriction on 
all UDAG applications involving 
speculative office space would be 
justified by the narrower intent of 
Section 119(h). Based on its experience, 
however, the Department believes that it 
is reasonable to infer that a speculative 
project is more likely than not to be 
intended to facilitate a relocation if 
certain other determinable 
circumstances are present. These 
circumstances would include a current 
significant pattern of job movement 
from an area to reasonably proximate 
surrounding areas, and a likelihood that 
such a pattern of movement will 
continue, based on such factors as more 
favorable tax rates and energy costs. 

The Department believes that the 
presence of such circumstances 
reasonably justifies a presumption that 
a project including speculative 
commercial or industrial space is 
intended to facilitate a relocation of a 
facility from one area to another, even 
though the identity of the rdocatee may 
not become known until subsequent 
marketing efforts have been made. 

As indicated above, satisfaction of the 
threshold requirement does not end the 
matter. The Secretary may still fund the 
project if a determination is made that 
the relocation will not "significantly and 
adversely affect the unemployment or 
economic base of the area from which 
the industrial or commercial plant or 
facilitv is to be relocated.* 4 

Such a determination is not a simple 
matter in any circumstance and is less 
so when the precise identity and number 
of jobs to be relocated are not known. 
Under such circumstances, it is not 
possible to take into account such 
relevant factors as whether it is feasible 
to anticipate that all current holders of 
transferred jobs will continue to be 
employed at the new location, thus 
creating no additional unemployment: or 
whether an equivalently productive use 
will be made of the facility being 
abandoned by the relocating firm, thus 
possibly creating no deterioration of 
economic base. 

I lowever. the Department believes 
that the existence of the external 


circumstances referred to above, 
coupled with an additional factor, would 
reasonably justify a further presumption 
that the relocation that is presumed will 
result from the speculative project will 
also significantly and adversely affect 
the unemployment and economic base 
of the area from which the relocation 
will occur. The circumstances referred 
to above hypothesize a significant 
pattern of job movement out of an area 
and a likelihood of continuation of such 
a pattern. The additional circumstance 
to be considered is whether the area 
from which such job movement is 
occuning is a "distressed community" 
as defined in the UDAG program 
regulations. If all these circumstances 
exist, then it appears necessary to the 
Department that the impact of the 
presumed relocation resulting from the 
subject proposal be measured in the 
context of the cumulative effect upon an 
already distressed community of the 
pattern of job movement that is 
occurring. 

The presumptions described above 
are rebuttable, but the burden of any 
rebuttal must be on the applicant. The 
applicant may elect to submit marketing 
studies which will support an inference 
that occupancy of the speculative space 
is more likely to result from expansion 
of other firms in the area or otherwise 
not result from relocation from the 
nearby distressed area. Except in 
exceptionally convincing cases, 
however, the Department does not 
anticipate that it will give great weight 
to marketing studies alone. 

On certain past occasions, the 
Department has sought to address 
relocation concerns by requiring grant 
agreement covenants intended to 
prohibit leasing to tenants currently 
occupying space in a certain nearby 
distressed area or requiring replacement 
of jobs in the area from which a specific 
relocation is to occur. While the 
Department does not exclude the 
possibility of accepting covenants or 
other commitments as a means of 
assuring avoidance of relocation 
activities which HUD is prohibited from 
assisting, it should be recognized that 
the circumstances in which such 
arrangements will be considered 
adequate are rare. UDAG projects 
typically involve a substantial number 
of significant actors, and the 
Department's contractual arrangements 
typically are exclusively with the 
grantee. For this reason as well as other 
practical considerations, the 
Department's available remedies in the 
event of a subsequent post-development 
breach of a covenant are likely to be 
limited. Accordingly, in any case where 


the presumptions described above 
would otherwise require disapproval of 
a grant application, the Department will 
accept contractual commitments or 
covenants effectively precluding 
relocation or significant adverse effects 
thereof only if such covenants and 
commitments arc entered directly by all 
necessary parties and only if the 
Department is satisfied that its available I 
remedies in the event of a breach will be I 
complete and are assured, such as by a ! 
clean irrevocable letter of credit 
assuring prompt repayment of the grant 

Based on the foregoing considerations, 
the Department announces the following 
policies and procedures: 

1. For purposes o f adm inistering thr 
requirements of 24 CFR $ 570.456(c), 

HUD will presume that (a) a propo^nf 
project which includes speculative 
commercial or industrial space (other 
than space excluded pursuant to 
paragraph 5 below) is intended to 
facilitate the relocation of a facility from 
one area to another, and (b) such 
relocation will significantly and 
adversely affect the level of 
unemployment and the economic b ase 
of the area from which the facility is 
presumed to be relocated, if it is 
demonstrated to HUD's satisfaction 
that: 

(i) The proposed project is reasonably 
proximate (i.e.. within 50 miles) to an 
area from which there has been a 
significant current pattern of movement 
to areas reasonably proximate thereto of 
jobs of the category for which such 
space is appropriate; 

(ii) There is a likelihood of 
continuation of such a pattern, based on 
measurable comparisons between the 
area from which such movement has 
been occurring and the area of the 
proposed project in terms of tax rates, 
energy costs, and similar relevant 
factors; and 

(iii) The area from which such 
movement of jobs has been occurring is 
a distressed community as defined in 24 
CFR 570.452. 

2. The presumptions established 
pursuant to paragraph 1 are rebuttable 
by the applicant. However, the burden 
of overcoming such presumptions will 
be on the applicant, and the Secretary * 
determination as to whether such 
presumptions are applicable and. if 
applicable, whether the applicant has 
successfully rebutted them shall be 
conclusive. If the presumptions are 
applicable and are not rebutted to the 
Secretary’s satisfaction, the Secretary 
will not grant approval to the 
application. 

3. In connection with its effort to rebut 
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,i presumption that a project Is intended 
to facilitate relocation from a distressed 
community, the applicant may submit 
marketing studies which would support 
an inference that occupancy of the 
speculative space is more likely to result 
from expansion of other firms in the 
area or otherwise is more likely not to 
result from a relocation from the 
distressed area. Such marketing studies, 
by themselves, ordinarily will not be 
sufficient to overcome the presumption. 
However, the Secretary may. in his or 
her discretion, determine that the 
presumption is adequately rebutted if. in 
addition to such marketing studies, the 
applicant provides covenants and 
commitments which, in the Secretary’s 
determination, are reasonably adequate 
to preclude a relocation from the 
distressed community. Such covenants 
and commitments will not be considered 
adequate unless, in addition to such 
other conditions as the Secretary may 
require, the following conditions are 
satisfied: 

a. Such covenants and commitments 
will be executed by the applicant and 
such other participating parties as the 
Secretary may designate. Covenants 
and commitments relating to leasing of 
the subject space will apply only to 
initial leasing of the space, provided that 
the lease term of such initial leasing 
shall be for not less than five years. 

b. The grant agreement will provide 
for remedies in the event of breach of 
any covenants and commitments, and 
such remedies shall be secured, in a 
manner which the Secretary determines 
will provide complete and assured relief. 
In general, such remedies and security 
therefor will not be considered complete 
and assured unless the Secretary' Is 
satisfied that prompt repayment of the 
grant to the Secretary' is practicably and 
adequately assured in the event of a 
breach by any convenanting party. 

4 Any covenants and commitments 
described in paragraph 3 will be 
included among the legally binding 
commitments required to be submitted 
pursuant to 24 CFR 570.461. However, 
the nature and scope of any such 
covenants and commitments, and the 
security therefor, will be required to be 
described and agreed to prior to 
preliminary funding approval. 

5 The presumptions established in 
Paragraph 1 will not apply if the 
speculative space contained in a 
commercial or industrial facility 
included in a project constitutes a lesser 
Percentage of the total space contained 
in such facility than the threshold 
amounts specified below: 
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6. For purposes of the 
intergovernmental review procedures 
under Executive Order 12372 and. in 
particular, under 24 CFR 52.11. on 
application will be considered to have 
an “impact on interstate areas” if it 
proposes a projeef which includes 
speculative commercial or industrial 
space (other than space excluded 
pursuant to paragraph 5 above) to be 
located within 50 miles of another 
distressed community, as defined in 24 
CFR 570.452, which is located in another 
State. 

The policies and procedures described 
in this notice are applicable 
immediately. 

Dated: January 9, 1965 

jack R. Stokvl*. 

General Deputy Assistant Secretary for 
Community Planning and Development. 

1^ Doc. 65-999 Filed 1-10-65; 8:45 «m| 

6ILUNO COOC 4210-tt-M 


DEPARTMENT OF THE INTERIOR 

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 913 

Permanent Program Amendment From 
the State of Illinois Under the Surface 
Mining Control and Reclamation Act of 
1977 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSM). 
Interior. 

action: Final rule. 

summary: OSM is announcing the 
approval of certain amendments to the 
permanent regulatory program 
(hereinafter referred to as the Illinois 
program) under the Surface Mining 
Control and Reclamation Act of 1977 
(SMCRA). 

On September 28,1984, OSM received 
an amendment consisting of proposed 
changes in Illinois rules 1816.190 and 
1817.190, concerning Affected Acreage 
Map. 

After providing opportunity for public 
comment and conducting a thorough 
review of the program amendments, the 
Director of OSM has determined that the 


amendment meets the requirements of 
SMCRA and the Federal regulations. 
Accordingly, the Director is approving 
the program amendment. 

This final rule is being made effective 
immediately in order to expedite the 
State program amendment process and 
encourage States to conform their 
programs to the Federal standards 
without undue delay; consistency of the 
State and Federal standards is required 
by SMCRA. 

The Federal rules at 30 CFR Part 913 
which codify decisions concerning the 
Illinois program are being amended to 
implement these actions. 

EFFECTIVE date: |anuary 11, 1985. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Janies Fulton, Director. Springfield 
Field Office, Office of Surface Mining. 
Room 20. 600 E. Monroe Street, 
Springfield. Illinois 62701: Telephone: 
(217) 492-4495. 

SUPPLEMENT ARY INFORMATION: 

I. Background 

The Illinois ptogram was 
conditionally approved by the Secretary 
of the Interior on June 1,1982 (47 FR 
23858). Information pertinent to the 
general background, revisions, 
modifications and amendments to the 
Illinois program submission, as well as 
the Secretary’s findings, the disposition 
of comments, and a detailed explanation 
of the conditions of approval of the 
Illinois program can be found in the June 

I, 1982 Federal Register. 

II. Submission of Amendment 

By letter dated September 27.1984. the 
State of Illinois formally submitted a 
request for approval of proposed Illinois 
rules 1816.190 and 1817.190. Affected 
Acreage Map. 

Specifically, the proposed amendment 
includes the following revisions to Secs. 
1816.190 and 1817.190. 

Section 1816.190 A ffected Acreage 
Map 

(a) On or before September 1, of each 
year, every permit holder shall submit to 
the Depariment and to the county clerk, 
reports and mops of affected area. 

(b) The forms shall be duly executed 
and duplicate maps shall be attached 
show ing the area affected during the 
Tinea! year just ended. The Department 
shall require the map to be executed by 
an engineer registered in the State of 
Illinois or Registered Land Surveyor. 

(c| The map shall be planned as a 
continuous map. so that the area 
affected each year may be added and 
indicated on the map by the dates it was 
affected. Report forms as required by 
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section 1616.190 shall be submitted to 
the Department on forms provided by 
the Department. Map scales shall be in 
accordance with 62 Illinois 
Administrative Code 1771.23{el(l). 

(d) All maps shall show sections, 
township, range and county lines 
coming within the scope of the map: 
access to the area from the nearest 
public road and all weather roads 
within the mined area; and a title 
containing name of the operator, 
address, scale of the map. by w horn the 
map was drawn, name of the surveyor 
or engineer. 

Section 1817.190 Affected Acreage 
Mop. 

(a) On or before September 1, of each 
year, every permit holder shall submit to 
the Department and to the county clerk, 
reports and maps of affected areas. 

(b) The forms shall be duly executed 
and duplicate maps shall be attached 
showing the area affected during the 
fiscal year just ended. The Department 
shall require the map to be executed by 
an engineer registered in the State of 
Illinois or Registered Land Surveyor. 

(c) The map shall be planned as a 
continuous map so that the area affected 
each year may be added and indicated 
on the map by the dates it was affected. 
Report forms as required by Section 
1817.190 shall be submitted to the 
Department on forms provided by the 
Department. Map scales shall be in 
accordance with 62 Illinois 
Administrative Code 1771.23(e)(1). 

(d) All maps shall show sections, 
township, range and county lines 
coming with the scope of the map: 
access to the area from the nearest 
public road and all weather roads 
within the mined area: and a title 
containing name of the operator, 
address, scale of the map. by whom the 
map was drawn, name of the surveyor 
or engineer. 

OSM published a notice in the Federal 
Register on October 30, 1984. 
announcing receipt of the amendments 
inviting public comment on the 
adequacy of the proposed amendments 
and extending an opportunity to request 
a public hearing (49 FR 43568). The 
public comment period closed on 
November 29.1984. The notice stated 
that a public hearing would be held if 
requested. Since there were no requests 
for a hearing, the hearing was not held. 

III. Director's Findings 

The Director finds, in accordance with 
SMCRA and 30 CFR 732.17 and 732.15, 
that the program amendments submitted 
by Illinois on September 27.1984, m eet 
the requirements of SMCRA and 30 CFR 


Chapter VII. as discussed in the findings 
below. 

Illinois is amending the program to 
require every permit holder to submit to 
the Department and to the county clerk 
annual reports and maps of affected 
areas. The Department requires the 
maps to be executed by an engineer 
registered in the State or a Registered 
Land Surveyor. The map shall be 
planned as a continuous map so that the 
area affected each year may be added 
and indicated on the map by the dates it 
was affected. The map scales shall be in 
accordance with 62 Illinois 
Administrative Code 1771.12(e)(1). 

Generally, the Illinois rules at 1816.190 
and 1817.190 have no counterpart in the 
Federal rules. However, the Director 
finds that the procedures represented by 
the Illinois amendment can be valuable 
in the State program administration. 
Therefore, the Director finds the Illinois 
rules do not conflict with any Federal 
provisions and, thus, are no less 
effective than the Federal regulations. 

IV. Public Comment 

One commenter suggested that only 
land surveyors can prepare the maps 
referred to in S. 1816.190 and 1817.190. 
These sections are being added at the 
State's discretion and there are no 
Federal counterpart regulations. The 
amendment allows both engineers and 
registered land surveyors to prepare 
these maps. Therefore, the Director finds 
that no changes are necessary. The 
commenter also offered the following 
language change in the phrase "the map 
to be executed by an engineer . . to 
read "the map to be 'signed and sealed' 
by an engineer. . /' because "executed" 
is not normal language for certificates. 
While OSM agrees that "executed" is 
not normal language for certifications, 
an engineer or land surveyor will 
execute by signing and sealing the 
certification. Therefore, no changes are 
necessary. 

One commenter suggested that 
because the affected areas of the 
surface of underground coal mines do 
not change significantly from year to 
year, annual maps would not be 
appropriate for underground mines. The 
commenter has offered wording changes 
in 1817.190 to reflect this. The 
commenter has also offered language to 
make 1816.190 consistent with the 
underground section. Historically very 
few underground mines in Illinois fail to 
alter their surface areas each year. 

While the changes in affected areas may 
be smaller for underground mines than 
for surface mines, the Director finds the 
State requirement for an annual 
submission including maps could be a 
valuable tool for the State and finds the 


requirement is not inconsistent with the 
Federal provisions. 

One commenter suggested that the 
terms "professional geologist" and 
"landscape architecture" need to be 
defined in the Illinois regulations. The 
Director finds that these comments art- 
outside the scope of this rulemaking 
and. therefore, will require no changes 
from the State. 

V. Director’s Decision 

The Director, based on the above 
Findings, is approving the September 27, 
1984 program amendment. The Director 
is amending Part 913 of 30 CFR Chapter 
VII to reflect approval of the State 
program amendments. 

VI. Procedural Matters 

1. Compliance with the National 
Environmental Policy Act: The 
Secretary has determined that, pursuant 
to section 702(d) of SMCRA, 30 U.S.C 
1292(d), no environmental impact 
statement need be prepared on this 
rulemaking. 

2. Executive Order No. 12291 and the 
Regulatory Flexibility Act: On August 
28,1981. the Office of Management and 
Budget (OMB) granted OSM on 
exemption from Secs. 3, 4. 7. and 8 of 
Executive Order 12291 for actions 
directly related to approval or 
conditional approval of State regulatory 
programs. Therefore, this action is 
exempt from preparation of a Regulatory 
Impact Analysis and regulatory review 
by OMB. 

The Department of the Interior has 
determined that this rule will not have » 
significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (3 
U.S.C 601 et seq.). This rule will not 
impose any new requirements; rather it 
will ensure that existing requirements 
established by SMCRA and the Federal 
rules will be met by the State. 

3. Paperwork Reduction Act: This rule 
does not contain information collection 
requirements which require approval by 
the Office of Management and Budget 
under 44 U.S.C. 3507. 

List of Subjects in 30 CFR Part 913 

Coal mining, Intergovernmental 
relations. Surface mining. Underground 
mining. 

Dated: December 28, 1964. 

Wesley R. Booker. 

Acting Director Office of Surfoce Mining 

PART 913—ILLINOIS 

30 CFR 913.15 is amended by adding a 
new paragraph (f) as follows: 
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||tll5 Approval of regulatory program 

erTnent*. 

♦ « • 

j (f) The following amendment 
tubmifted to OSM on September 27. 

&4 is approved effective upon 
omulgation of the revised rule In' die 
•tc. provided the rule is adopted in 
Identical form as submitted to OSM: 
■is Admimstrotive Code Secs 
fl(kl90 and 1817.190. 

Jftila. L. tt-87. Surface Miring Control and 
i-tion Act of is?7 {SO us e 12 m ef 

k) 

\ Hoc «&-5tn Fifed 1-MMISr. (Mb om] 

. :OC€ 


ENVIRONMENTAL PROTECTION 

AGENCY 

140 CFR Part 81 


1A-S-FRL 27S3-2J 

| Designations of Areas for Air Quality 
r g Process; Attainment Status 
I Designations: Illinois 

I agency: FiTvirofimenUd Prv»tectio« 

y (USEPA). 

f: Notice of final nitemaVtag. 


I Suwuary: This final ruk'raaking i _ 

I Mil! reuses poblic GSHBHtt r ec alled in 

kftpanse 1 b the February A IBM. notice 

W proposed rulemaking (49 EH 4798). 
land revises the Mai suspended 
I particulate* (TSP) attainment status 
I detenu I ions of all or part of 27 iUimM* 

I counties: A (buns. Cook. OeKalb. Da 
I Page. (Grundy* Kendall Kiuix. Lake. Lm 
I Salle. Madison. Monroe. St Clair, 

I Peoria. Rock Island. Tazewell WIU. and 
I iVoodfard. The revisions are based upon 
I a janoary 27.1983. redesignation request 
I from the State of Itiinuis, and nn 
supporting technical data submitted by 
tHe Stole. The request was amended on 
May 2,1983. and supplemental 
information was provided on July 27. 

1983. This final rulemaking action oho 
reject* Illinois' request to redesignate 
the TSP attainment status designations 
M parts of the following five counties: 
Cook. Du Page. Kradall Rock island 
Will In addition, tin* find 
' Irauikipgactioo affirms the cunocit 
^tlalnrnoBl status designations of La 
^ ,,e 1 "wnship. La Salle County, and 
r i «*\vndiip. Will County. hasrd on 
State’s withdrawal of their 
n*destgtuOten requests. Under thr Oran 
<^ir Act JActk desigmilioa* can be 
1 ^ioged if sufficient data are available 
I t» warrant such chungr 

^Ftcrive Date: lids final rulemaking 

wvomes effective on February 11.1985. 


addresses: Copies of the redesignstion 
request, the technical support 
documents, public conrmrnts. and the 
supporting air qualify data are available 
at the following addnmsen: 

Environmental Protection Agency. 
Region V. Air and Radiation Branch. 
230 South Dearborn Street. Chicago. 
Illinois 80004 

Illinois Eimroomexital Protection 
Agency. Division of Ak Pollution 
Cunlrcfl, 2300 Charchill Rood. 
Springfield. Illinois 82708 

FOR FUfmO IMFOfWSATKHl CONTACT: 

Randolph O. Cano. Air and Radiation 
Branch (SAR-261 Environmental 
Protection Agency. Region V. 230 South 
Dearborn Street Chicago. Illinois 60604. 
(312)886-0035. 

SUPPLEMENTARY INFORMATION: 

Background 

On January 27.1983. the Illinois 
Environmental Protection Agency 
(IEPA) submitted a request to USEPA 
proposing redesignation of all or part of 
17 countriesior the pollutant TSP. IEPA 
amended its request on May 2.19B3. and 
provided additional information on July 
27.1083. The c un rut de sign ation of each 
area Fot which a change has been 
requested, and the requested change is 
as fallows: 
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In the February k J9B4. Federal 
Register (49 FR 4798J. USEPA proposed 
to revise the TSP attainment status 
designations of all or part, of 15 of the 
17 counties submitted for rodestgnatiun 
by IEPA. and to reject the redesignslion 
request for all or pari of 9 counties- 
USEPA proposed to revise the 
designations of all the Illinois townships 
as listed above, with the exception of 
the following: 

1 Cook County. Lyons and Calumet 
Township*. 

2 DuPage County: Addisun Township 
3. Kendall County': Entire County*. 

4 LaSalle County: LaSalle Township 
5. Madison County: Alton Township 
ti Peoria Coinity: Peoria Township 
7. Rock Island County: Rock Island. 
South Ruuk Island and South Moline 
Townships. 

R Taxrwell County: Fondulac and 
drove lend Townships. 

9. \Y ill County: JolieL DuPage. and 
l^ockpurt Townships. 

A detailed dfscusstoo of USEPA'* 
proposed nt visions, and the reasoning 
behind them, can be found in the 
February a. 1984. notice of proposed 
rulemaking (49 FR 4798). USEPA 
rejected (Ih; redestgnatkm request for 
all or part of the 9 counties because 
sufficient information was not availatife 
to support the rvdesignaiiimx. USEPA 
stated in its notice of proposed 
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rulemaking, however, that if the State 
provided adequate technical information 
during the public comment period to 
support the redesignations of these 
areas, then USKPA would take final 
action to approve the rrdesignations of 
these townships. 

Public Comments 

LEPA submitted the only comment 
received by USEPA in reponse to the 
request for public comment contained in 
the proposed rulemaking. This comment, 
and USEPA's response to this comment 
is summarized below. 

Comment: IEPA disagrees with 
USEPA’s proposal to withhold approval 
of several of their redesignation requests 
until “the compliance status of major 
TSP sources in the area is resolved.'* 
IEPA feels that USEPA’s requirement for 
individual source compliance prior to 
redesignation has no foundation under 
the Act Moreover, it is quite possible 
for an area to be in attainment (as 
evidenced by monitored or modeling 
data) and still contain sources which are 
not or may not be. in compliance with 
the applicable pollutant standard. 

Response: USEPA's policy on 
redesignations is contained in the 
memoranda “Section 107 Designation 
Policy Summary." April 21.1983. and 
“Section 107 Questions and Answers,” 
December 23,1983. These policies 
require review of "all available 
information relative to the attainment 
status of the * * • area plus evidence of 
an implemented control strategy thut 
USEPA has fully approved.” Individual 
source compliance can be relevant to 
the attainment status of an area because 
a source's emission limit is often an 
integral part of the overall control 
strategy, which has been developed to 
assure attainment and maintenance of 
the National Ambient Air Quality 
Standards (NAAQS). If a source is not 
complying with its emission limit, it may 
be incorrect to assume that the area is 
attaining the NAAQS. Of course, if 
sufficient site-specific monitoring, and/ 
or modeling data are available showing 
attainment and maintenance of the 
NAAQS despite noncompliance of 
individual sources, then redesignation to 
attainment may be appropriate. 

In addition to its comment. IEPA 
submitted technical information that 
addressed problems noted in the 
February 8.1984. notice of proposed 
rulemaking. This information is relevant 
to USEPA’s proposed disapproval of the 
redesignations for all, or part, of the nine 
Illinois counties listed above. This 
information is discussed below. 


Cook County 

Lyons and Calumet Townships 

The redesignation requests for these 
two townships are not supported by the 
available information. In Lyons 
Township, IEPA's modeling predicts 
substantial primary nonattainment 
attributable to two firms. Material 
Services Corporation and Vulcan 
Material. Two monitors, which w f ere 
discontinued in 1960. recorded primary 
standard violations in the late 1970’s. In 
Calumet Township, IEPA's modeling 
shows marginal primary nonattainment 
close to the only major TSP sources in 
the township, and nearby monitors (Blue 
Island and Carver High School) have 
recorded recent primary standard 
violations. Therefore. USEPA is 
disapproving Illinois' request that these 
areas be redesignated from primary to 
secondary nonattainment. IEPA did not 
provide any additional information for 
these townships during the public 
comment period. 

DuPagc County 
Addison Township 

In the February 8,1984, notice of 
proposed rulemaking, USEPA stated 
that, before this redesignation from 
primary to secondary nonattainment 
could be approved, the State had to 
demonstrate that the Chicago Stone 
Company had in fact shutdown, and that 
the facility had been removed from the 
emission inventory. The State provided 
no new information on Chicago Stone 
during the public comment period. 
Therefore, USEPA is rejecting IEPA’s 
redesignation request for Addison 
Township. 

Kendall County 

IEPA has requested that Kendall 
County be redesignated from secondary 
nonattainment to attainment. They 
noted that USEPA mistakenly 
designated the entire county as 
secondary nonattainment, rather than 
just Little Rock Township, when the 
county was originally designated (45 FR 
6786). USEPA agrees that the original 
designation was in error, and that only 
Little Rock Township should have been 
designated as secondary nonattainment. 
Little Rock Township should remain 
secondary nonnttainment. because IEPA 
has not provided sufficient air quality 
information to supplement the only 
available monitoring data from the 
discontinued Plano site. Therefore, 
USEPA is revising the designation of 
Kendall County, except for Little Rock 
Township, from secondary 
nonattainment to attainment. USEPA is 
rejecting Illinois* request to redesignate 


Little Rock Township from secondary 
nonattainment to attainment due to 
insufficient air quality data. 

LaSalle County 

LaSalle Township 

USEPA affirms the current attainment 
status designation of LaSalle Township 
which is primary nonattainment. A 
monitor that was recently installed tn 
the Township has shown a violation of 
the TSP NAAQS near the major TSP 
source for this area. Because of this 
violation, IEPA has withdrawn their 
redesignation request for this Township 

Madison County 

Alton Township 

The monitoring data from the 
remaining monitoring site in Alton 
Township shows attainment of the 
primary standards since 1980. However. 
IEPA's modeling predicted violations of 
the primary TSP NAAQS attributable to 
the Mississippi Lime Company. 
Therefore, USEPA proposed to reject 
this redesignation request, until such 
time that IEPA could document specific 
legally enforceable emission reductions 
beyond RACT levels from Mississippi 
Lime, and/or other sources, which are 
contributing to the high modeled 
concentrations. 

It now appears that the emissions 
input to IEPA’s modeling analysis was 
overestimated, resulting in an erroneous 
estimate of TSP fugitive emissions. IEPA 
has provided a more accurate plant- 
specific estimate, as well as evident e of 
an approved fugitive dust control plan, 
per Illinois Rule 203(f), for Mississippi 
Lime. Therefore. USEPA is approving 
the redesignation of Alton Township 
from primary to secondary 
nonattainment. 

Peoria County 

Peoria Township 

USEPA proposed to reject Illinois’ 
redesignation request (primary to 
secondary nonattainment) for this 
Township until the compliance status of 
major TSP sources in the area was 
resolved. As noted earlier. Illinois 
objects to the use of source compliance 
status as a criterion for review of 
Section 107 redesignation requests. 
Nevertheless, the compliance status of 
sources in this Township has been 
resolved, and USEPA approves the 
redesignation of this Township from 
primary to secondary nonattainment 
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r/» I -hindComity 

Island and South Rock Island 

[Towns hi pi 

These redesignation* are supported 
{ the hvaHaWe monitoring and 
■deling data, with the exception of toe 
| -uthern portion of South Rock Island 
Fcmnship. In this area. IHPA's > 

I predicted substantial primary 
Iron attainment attributable to the Allied 
I S’nne Company in nearby Rock ItUadL 
I Despite the supporting technical data. 
OTA proposed to reject Illinois 4 
I ^designation request irom primary to 
I ^comUry nonattainment until IEPA 
| provided the following information: 

(1) Documentation that legally 
I enforceable emission reductions have 
I occurred at the Allied Stone Company, 
lied. 

■ (2) Certification that a major i'SF 
I f-ourtc in Rock Island Township is to 
rc-mpliance with existing SIP 

requirements. 

During the public comment period. IEPA 
noted that the observed improvement in 
dir quality levels at the site closest to 
Allied Stone coincides with the 
development of a fugitive dust program 
by the Allied Stone Company. However, 
sufficient information is not availabto to 
determine whether the entire area 
lurrounding the Allied Stone Company 
j is currently attaining the primary TSP 
NAAQS. Consequently. USEPA is 
rejecting the redesignatiun of South 
Rock Island Township. However. IEPA 
stipulated that the TSP source in Rodk 
Island Township has now complied with 
.applicable SIP regulations. Therefore. 
USEPA is approving the rf designation of 
Rock Island Township. 

South Moline Township 

USEPA proposed to reject Ilhmw*’ 
redeaignution request from primary 
nomtttainmenl to unclassified. During 
the public comment period. IEPA noted 
that two consecutive years of data are 
now available at a relocated monitoring 
site in this area, and requested that Ibis 
Township be redesignated attainment 
from primary nonattainment. USEPA 
views IF.PA’s comments as a new 
finest based on newly available 
information. Therefore. USEPA refects 
the State’s original redesignation 
request to unclassified, and will propose 
separate action at a later date on their 
new redesignation request for this 
Tow (whip. 

Tazewell County 

f ondnlac and Grovcland Townships 

1 'SEPA proposed to reject Illinois* 
rede signs lion request from primary to 
<*rondnry mmsttainment until the 


compliance status of the two major 
utility sources in the area is resolved. As 
stated above. IEPA disagrees with the 
uk of source compliance status as a 
criterion for review of redesignation 
requests. Nevertheless, the compliance 
status of the major utility sources has 
now been resolved and USEPA 
approves the redesignation request fat 
these two townships. 

Will County 

Joliet Township 

USEPA affirms the current attornment 
status designation of Joilet Township 
which is primary nonattainment A 
monitor that is located in this Township 
showed a violation of toe primary TSP 
NAAQS during 1983. Because of this 
violation. IEPA has withdrawn their 
redesignation request for this Township. 

DuPage and Lockport Townships 

USEPA proposed to reject Mums* 
redesignation request from primary to 
secondary nonattainment for these 
townships. The February a 1984, notice 
of proposed rulemaking required IEPA 
to provide additional information 
demonstrating that recent emission 
reductions at the Material Service 
Corporation and the Chicago Stone 
Company would allevfetea modeled 
high concentrations to these areas. 
During the public comment period. IEPA 
objected to our focus on individual 
sources, instead of area air quality, mad 
restated their original redesignation 
request However. IEPA provided no 
new information on the Material Service 
Corporation and the Chicago Stone 
Company. Therefore. USEPA is rejecting 
Illinois* request redesignation pT these 
two townships. 

Conclusion 

USEPA is revising the TSP attainment 
status designation of the following 
Illinois counties, as indicated below: 
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USEPA is rejecting Illinois* request to 
change the TSP designations of parts of 
following counties: 

1. Cook County: Lyons and Calumet 

Townships. 

2. DuPage County: Addison Township. 

3. Kendall Comity, little Rock 
Township. 

4. Rock island County. South Rock 
Island and South Moline Township*. 

5. Will County: DuPage and Lockport 
Townships. 

USEPA is withdrawing its proposed 
rejection of the State's requested 
redesignations of LaSalle Township. 
LaSalle County, and Joliet Township. 
Will County. IEPA has withdrawn their 
original request for redesignation of 
these two townships, because of 
monitored violations of the TSP NAAQS 
that have occured in these two areas. In 
addition. IEPA has requested (hat 
USEPA revise the TSP attainment status 
designations of Chouteau Township, 
Madison County, and Derinda 
Township, Jo Daviess County. USEPA 
will address the redesignation of these 
two areas in a forthcoming notice of 
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proposed rulemaking. USEPA will 
address the redesignution of South 
Moline Township, Rock Island County, 
in the same notice. The redesignation of 
this Township was rejected in today's 
rulemaking because IEPA changed their 
original request, requiring reproposa) of 
the action. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Under section 307(b)(1) of the Act. 
petitions for (udicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by March 12,1985. This action 
may not be challenged later in 
proceedings to enforce its requirements. 
ISec section 307(b)(2).) 

Lists of Subjects in 40 CFR Part 01 

Intergovernmental relations, Air 
pollution control, National parks. 
Wilderness areas. 

(Sec. 107(d) of the Act. as amended (42 U.S.C. 
7401). 

Dated: December 3.1984. 

William D. Ruckekhaus, 

Administrator. 

PART 81—DESIGNATIONS OF AREAS 
FOR AIR QUALITY PLANNING 
PURPOSES—ILLINOIS 

Part 81 of Chapter 1. Title 40 of the 
Code of Federal Regulations is amended 
as follows: 

§ 81.314 (Amended) 

1. Section 81.314—Illinois, the 
attainment status designation table for 
Total Suspended Particulates (TSP). is 
amended by revising the designations 
for the following counties: 
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40 CFR Part 271 
|SW-e-FRL-275e-5] 

Arkansas; Decision on Final 
Authorization of State Hazardous 
Waste Management Program 

agency: Environmental Protection 
Agency. 

action; Notice of final determination on 
Arkansas' application for final 
authorization. 

summary: Arkansas has applied for 
Final Authorization under the Resource 
Conservation and Recovery Act 
(RCRA). The Environmental Protection 
Agency (EPA) has reviewed Arkansas' 
application and has reached a final 
determination that Arkansas' 

Hazardous Waste Program satisfies all 
of the requirements necessary for Final 
Authorization. Thus. EPA is granting 


Final Authorization to the State to 
operate its program. 

effective date: Final Authorization for 
Arkansas, for purposes of judicial 
review, shall be effective January 25. 
1985. 

FOR FURTHER INFORMATION CONTACT: 

H. J. Parr, State Programs Section (6AW- 
HP), Hazardous Materials Branch. U.S. 
Environmental Protection Agency, 
Region VI. 1201 Elm St.. Dallas. Texas 
75270, (214) 767-2645. 

supplementary information: Section 
3006(b) of RCRA allows the EPA to 
authorize State hazardous waste 
management programs to operate in the 
state in lieu of the Federal program. To 
qualify for Final Authorization, a State's 
program must (1) be "equivalent" to the 
Federal program. (2) be consistent with 
the Federal program and other 
authorized state programs and (3) 
provide for adequate enforcement 
(Section 3006(b) of RCRA. 42 U.S.C. 
6226(b)). 

On July 18.1984, Arkansas submitted 
a complete application to obtain Final 
Authorization to administer a RCRA 
program. On October 12,1984, EPA 
published a tentative decision 
announcing its intent to grant Arkansas 
Final Authorization. Further background 
on the tentative decision appears at 49 
FR 40055, October 12.1984. 

Along with the tentative 
determination. EPA announced the 
availability of the State's application for 
public review and comment and the 
date of a public hearing on the 
application and EPA's tentative 
determination. The public hearing was 
held on November 13,1984. at 7:00 p.m. 
in Little Rock. Arkansas. 

The State of Arkansas received Phase 

I. Interim Authorization on November 
19.1980. Phase II. Components A and B 
Interim Authorization on April 19.1962, 
and Component C of Phase II Interim 
Authorization on January 24.1984. 
Therefore, there will be no change in the 
status of permits or permitting authority 
on the effective date of this Final 
Determination. 

Arkansas is not authorized by the 
Federal government to operate the 
RCRA program on Indian Lands and this 
authority will remain with EPA. 

Responsiveness Summary 

In addition to the Federal Register 
notice of tentative determination cited 
above, EPA publicized the notice of 
determination, the availability of the 
State's application for review and 
comment, and the public hearing by 
providing for publication of the notice in 
enough newspapers of general 
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circulation to ensure Stale wide 
coverage and by mailing notices* to 
persons on the State and EPA mailing 
lists. Approximately one (I) week prior 
to the hearing EPA mailed a follow up 
notice to the major news media outlets 
in the State. 

By the dose of the public comment 
period, F.PA received comments from six 
16) persons on the Tentative Decision to 
grant Final Authorization to Arkansas, 
fComments are summarized and 
responded to below. The comments are 
grouped, to the extent possible, 
according to common areas for ease of 
response. This grouping is not meant to 
indicate any special significance or lack 
of significance of any comment. All 
comments have been carefully 
considered in reaching the decision to 
grant Final Authorization to the State of 
Arkansas. 

1. Comment; One com men ter stated 
that the current hazardous waste 
regulations in Arkansas will not protect 
the interests of the people of Arkansas. 
The commenter suggests that more 
resources are needed for the Arkansas 
program and that a more comprehensive 
plan of action is required. Such a 
regulatory scheme would indude, 
among other things, waste reduction 
with a goal of zero discharge by 1990. 
on-site detoxification, waste exchange, 
not allowing any exemptions from full 
regulations, and prohibiting the 
landfilling of hazardous waste in 
Arkansas. 

Response: As discussed earlier in this 
notice, EPA’s decision to grant Final 
Authorization is based on the statutory 
requirements found in Sections 3006(b) 
and 7004 of RCRA us enacted by the 
Congress. EPA has reviewed the 
Arkansas program and has found that it 
meets those requirements, induding 
sufficient resources for its operation. 

EPA recognizes that the standards set 
out in the federal regulations may be 
supplemented by state requirements in 
order to provide the program desired by 
the state. Section 3009 of RCRA does 
allow for State programs to be more 
stringent than the federal program, if 
consistent with the federal scheme. All 
of the suggestions of the commenter 
encouraging stricter regulations have 
merit and deserve to be considered by 
the state. They are. however, not a 
consideration in the RCRA authorization 
process; EPA cannot deny authorization 
because the state has not implemented a 
more stringent program than EPA 
requires. 

2. Comment Two commenter* 
expressed concern that the hazardous 
waste program in Arkansas would not 
prevent contamination of the 
environment by hazardous waste* The 


commenters were concerned that 
hazardous waste not enter the 
environment and cause pollution of 
environmental resources, induding 
aesthetic resources and water resources, 
and that due care be taken in preserving 
the environment of the State. 

One of the commenters was also 
concerned that not enough resources 
were being allocated in Arkansas to 
properly regulate hazardous waste. 

Response: EPA appreciates such 
concerns and wishes to assure the 
commenters, and all people concerned 
with proper hazardous waste 
management, that EPA is also concerned 
with the preservation of the 
environment and the abatement of 
existing pollution problems. The 
performance and technical standards for 
the protection of ground ond surface 
water resources from hazardous waste 
contamination are ot the core of the 
RCRA program. EPA has reviewed the 
Arkansas program and found that it 
meets the applicable requirements of the 
federal program. As noted above, pari of 
this determination includes an 
assessment of Arkansas' resources fur 
implementation of its program. 
Implementation of this program in 
Arkansas should serve to prevent 
pollution by hazardous waste. 

3. Comment: Two commenters 
expressed support for the Final 
Authorization of the State of Arkansas' 
hazardous waste management program. 

Response: EPA appreciates th^se 
comments and has certainly taken them, 
along with the other comments received, 
into consideration in reaching a 
decision. Arkansas has demonstrated 
that the State program meets the 
requirements of Sections 3006 and 7004 
of RCRA. the primary standards against 
which EPA measures the Arkansas 
program in reaching the decision to 
grant Final Authorization. 

4. Comment One commenter stated 
that the Arkansas Department of 
Pollution Control and Ecology doc6 not 
consider the comments of interest!*] 
persons when reaching a decision. The 
commenter asserts that only industry in 
the State has input into regulatory 
decisions and that the present 
regulatury system allows too much seif 
regulation by industry. 

Response: EPA has reviewed the 
public participation procedures the State 
of Arkansas utilizes in developing 
regulations, issuing permits, etc. EPA 
has found that these procedures are 
equivalent to the procedures EPA would 
use in similar circumstances. EPA 
solicits and welcomes details regarding 
specific situations where the agency has 
failed to follow those procedures The 
federal RCRA hazardous waste 


regulatory program b u cradle In ;,w I 
system for regulating hazardous v. .i, I 
This system, which Congress ha*. 1 ..ul 
to establish, involves complain* • I 
reporting, and record keeping by ih* I 
regulated community and compliant* I 
monitoring and enforcement by I 
government. The Arkansas program 
compliance and enforcement of I 
hazardous waste laws and regulator. I 
has been found to meet the applied I 
requirements of the federal program. 
Failure of the Slate to implement the 
authorized RCRA program in a uwruv'l 
equivalent to the federal program wihilJ 
result in action by EPA to withrli i ,v 
authorization. 

Decision 

After reviewing the public comimmiil 
re evaluating the State's submittal in 
light of those comments, and consider J 
the performance of the Stale und^r ! 
Interim Authorization, it is my 
conclusion that Arkansas’ application 
for Final Authorization meets all of thr 
regulatory- and statutory reqyirenmit* 
established by RCRA. 

Accordingly. Arkansas is granted 
Final Authorization to operate its 
hazardous waste management program I 
Subject to the Hazardous and Solid 
Waste Amendments of 1984 (Pub L 96- 
616, November 8, 1984), Arkansas now 
has responsibility for permitting 
treatment, storage and disposal fudkhtJ 
within its borders and for carrying out 
all other aspects of the RCRA program 
Arkansas also has primary enforcewni 
responsibility, although EPA retains ihe 
right to conduct inspections under 
section 3007 of RCRA and to take 
enforcement actions under section! 
3008, 3013 and 7003 ol RCRA. 

Ihior to the Hazardous and SoImJ 
Waste Amendments (HSWA) amembri* 
RCRA, u State with final authorization , 
administered Its hazardous waste- 
program entirely in lieu of the EPA 
EPA’s regulations no longer applied in 
the authorized State, and EPA could not 
issue permits for any facilities the S»at* 
was authorized to permit, Now, 
however, under section 3006(g) of 
RCRA. 42 U.S.C. 6226(g), the new 
requirements and prohibitions imposed 
by the HSWA take effect in authorized 
States at the same time as they take 
effect in non-authorized States. EPA is 
directed to carry out those requirement* 
and prohibitions in authorized States, 
including the issuance of full or partial 
permits, until the State is granted 
authorization to do so. 

A* u result of the HSWA. there will 
a dual State/Federal regulatory p- ^ 
in Arkansas. To the extent the 
authorized State program is unafVc^ 
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I !»| ili«* I ISW A. ihr State program will 

I *;■' * 1 * n I**mi uf the Fotlfnil program 
I H v \ n ill administer and unfurl llit* 
l;iri'liil»ilionH and requirements of the 

I I ISW A in Arkansas until Arkansas 

I m i -m s authorization to Jo so. Among 
lnllin tilings, this will tuilitil tin* issuance 
I iif Ki'tlrml RCRA permits for those ureas 
I hi tv I m h the State is not yet authorized 
I pin r the State is authorized to 
I implement a IISVVA requirement or 
I iwhihition. the State program in that 
I Aten vm!I operate in lieu of the Federal 
I provision. Until that time the Stale w ill 

I i 5 sist KIWs implementation of the 

II ISW A under a Cooperative Agreement. 

MSWA-rclitled requirements and 
[Tithihilions that are more stringent than 
thi*Sf.itc‘s program apply in Arkansas. 
Any Slate requirement that is more 
stringent than IISWA prov ision also 
re mains in effect: thus, the universe of 
thr more stringent provisions in the 
authorized State program and the 
HSU \ defines the applicable 
rrquiremenfs in Arkansan. (Arkansas is 
wl being authorized now for any 
requirement implementing the I ISW A.| 

hr \ will lie publishing a Federal 
Register notice that explains in detail 
! the IISVVA and its effect on authorized 
States That notice should be referred to 
| for further information. 

Region VI and Arkansas are currently 
reviewing the Memorandum of 
Agreement (MOA) to revise it to 
dilritess the requirements of the IISVVA 
Wu current MOA provides that 
Arkansas shall administer the RCRA 
program in lieu of EPA and that EPA 
>‘iall not issue permits in the State, 
thus, it is inconsistent with the IISVVA 
wnd will be revised to reflect EPA** and 
Arkansas* respec tive responsibilities 
under the new Federal/State regulatory 
Khrme. (Because of the strict statutory 
time dock for processing final 
•luthonzalion applications, the State and 
11'A did not have ample time to rev ise 
"h MOA before EPA’s flttal approval of 
thf State s application.) 

Compliant* With Executive Order 12291 

The Office of Management and Budget 
jMs exempted this Final Authorization 
rom the requirements of section 3 of 
Evfuilive Order 122P1 

Certification Under the Kcgolalorv 

Flexibility Act 

Pursuant to the provisions of 5 U.S.C 
u, , lb). I hereby certify that this 
Authorization will not have a significant 
evanomic impart on a substantial 
number of entities, This authorization 
’ Actively suspends the applicability of 
wtain Federal regulations in favor of 
Aikansas* program, thereby eliminating 
f “pheattve requirements for Handlers of 


hazardous waste in the State. It does not 
impose any new burden on small 
entities. This Final Determination 
therefore. does not require n regulatory 
flexibility analysis. 

list of Subjects in 40 CFR Part 271 

Hazardous materials. Indian lands. 
Reporting and recordkeeping 
requirements. Waste treatment and 
disposal. Intergovernmental relations. 
Penalties. Confidential business 
information. 

Authority: This Final Or term! nation is 
issued under Ihr authority of sections 2l)02(«it. 
3000. and 7004(b) of the Solid Waste Disposal 
Art as amended. 42 ll.S,C. ti$?l2|a). 0020 
0974(b) and F.PA delegation 8-7. 

Dated: December 19.1984 
Dick Whittington. 

mai Administrator. 

|FR Doc. 85-857 Filed 1-1D-8& H:45 am| 

BILLING COOC 6S6O-S0 M 


40 CFR Part 271 
ISW-6-FRL-2756-41 

New Mexico; Decision on Final 
Authorization of State Hazardous 
Waste Management Program 

agency: Environmental Protection 
Agency. 

action: Notice of final determination on 
New Mexico's application for final 
authorization. 

summary: New Mexico has applied fur 
Final Authorization under the Resource 
Conservation and Recovery Act 
(RCRA). The Environmental Protection 
Agency (EPA) has reviewed New 
Mexico’s application and has reached a 
final determination that New Mexico’s 
I lazardous Waste Program satisfies all 
of the requirements necessary for Final 
Authorization. Thus. EPA is granting 
Final Authorization to the State to 
operate its program. 
effective date: Final Authorization for 
New Mexico, for purposes of judicial 
review, shall be effective laruntry 25. 
1985. 

FOR FURTHER INFORMATION CONTACT: 

H.J. Parr. Stale Programs Section (6AW- 

I IP). Hazardous Materials Branch, U.S. 
Environmental Protection Agency. 
Region VI. 1201 Elm St.. Dallas. Texas 
75270 (214) 767-2645. 

SUPPLEMENTARY INFORMATION: Section 
3008(b) of RCRA allows the EPA lo 
authorize Stale hazardous waste 
management programs to operate in the 
stale in lieu of the Federal program. To 
quutyfy for Final Authorization, a Stale’s 
program must (1) be “equivalent” to the 
Federal program. (2) lie consistent w ith 


the Federal program and other 
authorized stale programs and (3) 
provide fur adequate enforcement 
(Section 3006(b) of RCRA. 42 U.S.C. 
6226(b)). 

On July 26. 1984. New Mexico 
submitted a complete application to 
obtain Final Authorization to administer 
a RCRA program. On October 24.1984. 
EPA published a tentative decision 
announcing its intent to grant New 
Mexico Final Authorization. Further 
background on the tentative decision 
appears at 49 FR 42761. October 24. 

1984 

Along with the tentative 
determination. EPA announced the 
availability of the State’s application for 
public review and comment and the 
date of a public hearing on the 
application and EPA’s tentative 
determination. The public hearing was 
held on November 28.1984, at KWX) a.m. 
in Albuquerque. New Mexico. 

The State of New Mexico received 
Interim Authorization for Phase 1 and for 
Phase II. Components A and B on 
September 30.1983. New Mexico chose 
not lo apply for Component C. Upon 
receiving Final Authorization. New 
Mexico will implement its program for 
permitting land disposal facilities. 
Otherwise, there will be no change in 
the status of permits or permitting 
authority on the effective date of this 
Final Determination. 

New Mexico is not authorized by the 
Federal government to operate the 
RCRA program on Indian binds and this 
authority will remain with EPA. 

Responsiveness Summary 

In addition to the Federal Register 
notice of tentative determination cited 
above. EPA publicized the notice of 
determination, the availability of the 
State’s application for review and 
comment, and the public hearing by 
providing for publication of the notice in 
enough newspapers of general 
circulation to ensure State wide 
coverage and by mailing notices to 
persons on the State and EPA mailing 
lists. Approximately one (1) week prior 
to the hearing EPA mailed a follow-up 
notice to the major media outlets in the 
State. 

EPA received comments from three (3) 
persons on the Tentative Decision to 
grant Final Authorization to New 
Mexico. Comments are summarized and 
responded to below. The comments are 
grouped, to the extent possible, 
according to common areas for ease of 
response. This grouping is not meant to 
indicate any special signficance or lack 
of significance of any comment. All 
comments have been carefully 
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considered in reaching the decision to 
grant Final Authorization to the State of 
New Mexico. 

1. Comment One com men! cr 
maintains that the Government of the 
United States must keep direct control 
over the Hazardous Waste Program. The 
commenter asserts that it is not suitable 
to let the State of New Mexico or any 
other state take control of the program, 
even if a state proves to be a capable 
agency. 

Response: Section 3006 of RCRA 
requires EPA to grant Final 
Authorization to the states if they meet 
the requirements of RCRA. While EPA 
appreciates the concern of the 
commenter. EPA has the obligation 
under federal law to grant the 
authorization if the state demonstrates 
compliance with RCRA. 

2. Comment Two commenters support 
the authorization of the Slate’s 
Hazardous Waste Management 
Program. 

Response: EPA appreciates these 
comments and has certainly taken them 
into consideration in reaching a 
decision. New Mexico has demonstrated 
that the State program meets the 
requirements of Sections 3006 and 7004 
of RCRA, the primary standards against 
which EPA measures the New Mexico 
program in reaching the decision to 
grant Final Authorization. 

Decision 

After reviewing the public comments, 
re-evaluating the State's submittal in 
light of those comments, and considering 
the performance of the State under 
Interim Authorization, it is my 
conclusion that New Mexico's 
application for Final Authorization 
meets all of the regulatory and statutory 
requirements established by RCRA. 

Accordingly. New Mexico is granted 
Final Authorization to operate Hs 
hazardous waste management program. 
Subject to the Hazardous and Solid 
Waste Amendments of 1964 (Pub. L. 96- 
616, November 8, 1984). New Mexico 
now has responsibility for permitting 
treatment, storage and disposal facilities 
within its borders and for carrying out 
all other aspects of the RCRA program. 
New Mexico also has primary 
enforcement responsibility, although 
EPA retains the right to conduct 
inspections under section 3007 of RCRA 
and to take enforcement actions under 
sections 3006. 3013 and 7003 of RCRA. 

Prior to the Hazardous and Solid 
Waste Amendments (HSWAJ amending 
RCRA. a Slate with final authorization 
administered its hazardous waste 
program entirely in lieu of the EPA. 
EP.Vs regulations no longer applied in 
the authorized State, and KPA could not 


issue permits for any facilities the State 
was authorized to permit. Now. 
however, under section 3006(g) of 
RCRA. 42 U.S.C 6226(g), the new 
requirements and prohibitions imposed 
by the HSWA take effect in authorized « 
States at the same time us they take 
effect in non-authorized States. EPA is 
directed to carry out those requirements 
and prohibitions in authorized States, 
including the issuance of full or partial 
permits, until the State is granted 
authorization to do so. 

As a result of the HSVVA. there will be 
a dual State/Federal regulatory program 
in New Mexico. To the extent the 
authorized State program is unaffected 
by the HSWA, the State program will 
operate in lieu of the Federal program. 
EPA will administer and enforce the 
prohibitions and requirements of the 
HSWA in New Mexico until New 
Mexico receives authorization to do so. 
Among other things, this will entail the 
issuance of Federal RCRA permits for 
those areas in which the State is not yet 
authorized. Once the State is authorized 
to implement a HSWA requirement or 
prohibition, the State program in that 
area will operate in lieu of the Federal 
provision. Until that time the State will 
assist EPA's implementation of the 
HSWA under a Cooperative Agreement. 

HSWA-related requirements and 
prohibitions that are more stringent than 
the State's program apply in New 
Mexico. Any State requirement that is 
more stringent than an HSWA provision 
also remains in effect; thus, the universe 
of the more stringent provisions in the 
authorized State program and the 
HSWA define the applicable 
requirements in New Mexico. (New 
Mexico is not being authorized now (or 
any requirement implementing the 
HSWA.) 

EPA will be publishing a Federal 
Register notice that explains in detail 
the HSWA and its effect on authorized 
States. That notice should be referred to 
for further information. 

Region VI and New Mexico are 
currently reviewing the Memorandum of 
Agreement (MOA) to revise it to 
address the requirements of the HSVVA. 
The current MOA provides that New 
Mexico shall administer the RCRA 
program in lieu of EPA and that EPA 
shall not issue permits in the Stale. 

Thus, it is inconsistent with the HSVVA 
and will be revised to reflect EPA's and 
New Mexico's respective 
responsibilities under the new Federal/ 
Slate regulatory scheme. (Because ol the 
strict statutory time clock for processing 
final authorization applications, the 
State and EPA did not have ample time 
to revise the MOA before EPA's Final 
approval of the State’s application.) 


Compliance With Executive Order I 

The Office of Management and B I 
h«is exempted this Final Aulhorizat jn j 
from the requirements of Section 3 o: 
Executive Order 12291. 

Certification Under the Regulalon 
Flexibility Act 

Pursuant to the provisions of 5 U S.C I 
605(b). I hereby certify that this 
authorization will not have a signifir-am 
economic impact on a substantial 
number of entities. This authorization 
effectively suspends the applicability -f 
certain Federal regulations in favor of 
New Mexico's program, thereby 
eliminating duplicative requirements f >r 
handlers of hazardous waste in the 
State. It does not impose any new 
burden on small entities. This Final 
Determination therefore, does not 
require a regulatory flexibility analyse | 

Hazardous materials. Indian land* I 

Reporting and recordkeeping I 

requirements. Waste treatment and I 

disposal. Intergovernmental relation* I 

Penalties, Confidential business I 

information. I 

Authority: Tbit Final Determination is I 

issued under the authority of section* 2r»>; ii I 
lOOh. and 7004(b) of the Solid Waste Utsp s I j 
Act a* amended 42 U.S.C. 6912(a). 6926. 

6074(b) a ad EPA delegation 8-7 

Dated: December 19. 1964. 

Dick Whittington. 

RtyjonaJ Administrator. 

|FR Doc. 65-860 Filed 1-10-65; 8:45 am) 

8IIUNG CODE ft SCO-SO-M | 


agency: Centers for Disease Control. 
Public Health Service. H11S. 


summary: This rule amends the 
regulations in 42 CFR Part 71 necessary 
to prevent the introduction, 
transmission, or spread of 
communi ••Me diseases from foreign 
countries into the United States. In 196 " 
the Public Health Service was 
reorganized, and the Quarantine 
Program was transferred to the Center* 
for Disease Control (CDC). Since the 
transfer, the Quarantine Program has 
been modernized and streamlined. The 
regulations have been updated to reflect 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Public Health Service 

42 CFR Part 71 

Foreign Quarantine 


action: Finul rule. 


List of Subject in 40 CFR Part 271 
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current concepts of disease surveillance, 
Investigation, and control, 
effective DATE: February 11.1985. 
for further information contact: 

Dr Laurence S. Farer, Acting Director. 
Division of Quarantine. Center for 
Prevention Services. Centers for Disease 
Control. Atlanta. Ga. 30333. telephone 
(404 ) 329-2574, or FTS 236-2574. 
SUPPLEMENTARY INFORMATION: This 
final rule implements revisions proposed 
in a Notice of Proposed Rulemaking 
iNPRM) published in the Federal 
Register on August 9,1983 (46 FR 36143). 
The NPRM provided a 60-day comment 
period scheduled to close on October 11, 
1983. To be responsive to all groups 
affected by the proposed regulations, the 
comment period was subsequently 
extended an additional 60 days ending 
D‘ tember 11.1963. All comments 
received were considered in the final 
rule. 

!) i ussion of Comments 

C imments on the proposed rule were 
received from Federal and State 
agencies, professional associations, 
pnv ate industry, the military, and 
universities. A summary of the 
substantive comments and our 
responses follows. A more complete 
discussion on the provisions to which 
most comments were directed appears 
in the preamble of the NPRM, 

Comment —Comments were received 
from 24 sources on the proposed 
fl.minatlon of restrictions on the 
importation of psittacine birds. The 
majority of commenters opposed the 
el nnation of these restrictions, citing 
public health risks, occupational health 
risks to poultry workers, and threats to 
domestic poultry flocks. 

• Kponse —Psittacosis in humans »$ a 
disM r | S c which is easily managed and 
treated* and is rarely transmitted 
P* ison-to*person. The Department 
rii '.nuwloriges that psittacosis 
»'-nstitiiles a health risk for the 
relatively small population engaged in 
• mimerec or ownership of cage and 
aviary birds and will continue to 
monitor the occurrence of psittacosis in 
this susceptible subpopulatton. The 
Department further acknowledges the 
m portaoce of measures to assure that 
infer. ted birds do not enter into 
commerce and that uniform procedures 
cf testing, treating, and identifying rage 
*m<] aviary birds are established and 

plied within the industry. However, 
the low incidence of psittacosis among 

general population does not warrant 
'i'Junmtine restrictions on the 
* r Morbition of psiltacine birds. 

1 he US. Department of Agriculture 
M SI)A| has quarantine jurisdiction over 


all imported birds to protect domestic 
flocks against communicable diseases 
USDA regulations (9 CFR 92.11) require 
chiortetracvcline prophylactic treatment 
of imported psittacine birds. In 
accordance with discussions held early 
this year between HHS and USDA 
officials, the Department will continue 
to endorse this antimicrobial therapy for 
imported birds in quarantine, as 
required by USDA regulations, and will 
further recommend that industry or 
individual bird owners continue the 
treatment for 15 additional days. The 
Department will provide the USDA with 
advisory notices on the potential health 
risk to importers. These notices will be 
given to importers at the time their birds 
are released from the quarantine 
facility. 

Comment —Comments were received 
from an officer of the U.S. Navy (USN) 
on the proposed changes regarding 
Deratting/Deratting Exemption 
Certificates. The commenter 
recommended that current Deratbng/ 
Derat ting Exemption Certificate 
requirements for ships entering U.S. 
ports not be changed. The commenter 
indicated that since some foreign ports 
continue to require the certificates, 
eliminating the requirement for U.S. 
ports may lead to confusion. 

Response —Although the certificate 
will no longer be required for ships 
entering U.S. ports as explained in the 
preamble of the NPRM. CDC will 
continue to perform rodent infestation 
inspections and to issue Derailing/ 
Deratting Exemption Certificates, on 
request to those ships which require the 
certificates for international itineraries. 
As explained in the preamble of the 
NPRM. the inspections and issuance of 
certificates will continue since some 
nations still require them and siitoe the 
International Health Regulations require 
each health administration to provide 
the service. This response has been 
discussed with officials of the USN and 
they have accepted our position 

Comment —Comments were received 
from one source on the restrictions on 
importation of nonhuman primates. The 
commentcr suggested that the definition 
of ‘ exhibition purpose" is ambiguous in 
that more specific criteria for 
"reasonable vacation and retraining 
periods** are not provided. The 
commenter also pointed out that no 
provisions for “travel time" or “sick 
leave" were included in the definition. 

Response —The definition of 
"exhibition purpose" was proposed in 
the NPRM for clarification and is stated 
as explicitly us circumstances will 
permit. In general a prospective 
importer must provide evident? which 
reasonably demonstrates that 


nonhuman primates will be used solely 
for one of the purposes specified in the 
regulations. 

Comment —The same commentin' 
opposed the provision requiring that live 
nonhuman primates may be imported 
into the United States and sold, resold, 
or otherwise distributed only for bona 
fide scientific, educational or exhibition 
purposes. The commcnter stated that no 
justification had been presented for this 
restriction and suggested further that n 
provision should be made to permit an 
individual to import a nonhuman 
primate as a “companion animal” 

Response —The existing regulations 
were proposed on March 14.1975 (40 FR 
11887). The 1975 NPRM included a 
provision for the importation of 
nonhuman primates for “persona! use." 
Commenters opposed the 1975 provision 
because It was not consistent with the 
regulations as a whole, would be 
difficult to enforce, and would be 
subject (o abuse. Lengthy 
documentation of the public health 
hazards associated with nonhuman 
primates and public comment regarding 
the proposed rulemaking were cited in 
Ihe final rule published on August 11, 
1975 (40 FR 33661) in which the waiver 
provision was omitted. Section 71.53(h) 
of the NPRM published on August 8, 

1983 (48 FR 36143) included a provision 
for waiver of the restrictions "under 
exceptional circumstances." Since the 
rationale for the 1975 final rule (which 
eliminated waivers) remains valid, 
i 71.53(h) of the NPRM of August 6. 

1983, has been omitted in this final rule, 
and subsequent subsections have been 
relettered. 

Comment — Comments were received 
from two sources on the proposed 
changes to the list of communicable 
diseases for which the Director. CDC 
may apprehend, detain, isolate, and/or 
conditionally release individuals, or 
order disinfection and/or disinfestation, 
to prevent the introduction, 
transmission, or spread of the diseases. 
One commcnter proposed including 
dengue, while the other commenler 
proposed deleting cholera, infectious 
tuberculosis, and yellow fever. 

Response —Section 361(b) of the PHS 
Act (42 U.S.C. 264(b)) provides that a list 
of communicable diseases for which 
individuals may be apprehended, 
detained, or conditionally released be 
specified by Executive Order of the 
President upon the recommendation of 
the National Advisory Health Council 
and the Assistant Secretary for Health. 
In accordance with this provision, the 
National Advisory Health Council and 
Ihe Assistant Secretary for Health 
reviewed the list of diseases, as 
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explained in the preamble of the NPRM. 
and after lengthy review and 
deliberation, recommended the revised 
list of discuses. Subsequently. Executive 
Order 12452, updating the list of 
communicable diseases specified in 
Executive Order 11070, issued December 
12,1902. was issued on December 22 , 
1983 (48 FR 56927). Section 71.32(b) of 
this final rule is now consistent with the 
list contained in Executive Order 12452. 

Comment —Comments were received 
from three sources on the requirements 
regarding reporting the occurrence of 
any death or ill person on board a ship 
One commenter suggested that the 
penalty for not reporting the occurrence 
of any death or illincss on board ships 
be increased and enforced. 

Response— 1 The penalty as prescribed 
in section 368(a) of the PHS Act (42 
U.S.C. 271(a)) is considered adequate. 
The shipping industry's history of 
compliance with reporting requirements 
has not demonstrated a need for an 
increased penalty. 

Comment —One commenter opposed 
reporting requirements for passenger 
ships on the assumption that it should 
be the professional responsibility of the 
ship’s physician to voluntarily report 
any communicable disease. Another 
commenter objected to the specific 
diarrhea reporting requirements for 
passenger ships as being redundant, 
burdensome, impractical, and unfair in 
singling out passenger ships. This 
commenter objected to the definition of 
’’ill person" as used in these 
requirements. 

Response —The specific requirement 
for reporting diarrhea is to enable the 
CDC to identify outbreaks of 
gastrointestinal disease of potentially 
serious nature. Under existing 
regulations, there is no requirement for a 
negative report when there are no cases 
of illness on board. The lack of a report 
could be the result of absence of cases, 
but also of failure to report, or technical 
communications problems between the 
ship and the quarantine station. 
Passenger ships are unique in having a 
large aggregation of people in a 
relatively isolated situation, in being the 
passengers’ only source of food and 
water, and in having limited medical 
facilities. Cruise passengers may eat 
dozens of meals prepared in the same 
kitchen by the same staff, and may be 
exposed to drinking water taken on 
board at various ports of call, thus 
increasing their chances of being 
exposed to a source of gastrointestinal 
illness. Because of a large number of 
serious gastrointestinal disease 
outbreaks on passenger ships in the 
early 1970's, the CDC initiated a 
passenger ship diarrhea surveillance 


system in 1974. All passenger cruise 
ships were asked to report the number 
of cases of diarrhea in passengers and 
crew (including zero) prior to the 
termination of each cruise. The 
definition of an "ill person" in the NPRM 
corresponds to the definition of diarrhea 
which has been accepted by the 
industry and used in this surveillance 
system since 1974. The specific reporting 
measures for diarrheal illness, including 
negative reports, were and are 
considered necessary so that the 
Director. CDC. can be informed of 
gastrointestinal disease outbreaks in 
time to organize and conduct 
epidemiological investigations, or to 
follow up in the event no report is 
received. 

Comment —One commenter. 
representing a group of international 
passenger ship companies, offered 
extensive comments concerning carrier 
inspection, detention, and remedial 
action. The commenter stated that 
provisions for inspection under 
proposed $ 71.31(a) are not supported by 
enabling legislation, that the scope of 
disease control power authorized by 
section 361(a) of the PHS Act is limited 
to situations that threaten the spread of 
dangerous disease, and that provisions 
for detention and remedial action under 
proposed $ 71.31(b) and 9 71.32(c) rnoy 
exceed the statutory scope of authority. 
The commenter further stated that the 
provisions for inspection, detention, and 
remedial action under proposed 
9 71.31(a). 9 71.31(b). and 9 71.32(c) ore 
not dearly defined, and that the 
provisions apply quarantine powers for 
the control of "minor gastrointestinal 
illnesses." representing an unsound and 
costly expansion of regulatory 
standards bearing no reasonable 
relationship to significant health risks or 
benefits, are contrary to the mandate of 
Executive Order 12291 of February 17, 
1981 (46 FR 13193), and the Regulntory 
Policy Guidelines issued by the Office of 
Management and Budget to help 
implement the Executive Order. The 
commenter specifically suggested that 
9 71.31(b) and 9 71.32)c) be altered by 
adding the four words "into the United 
States" after "communicable disease." 
and that an additional subsection to 
971.31 be added as follows: 

(c) A carrier shall not be required to 
undergo a quarantine inspection under 
S 71.31(a). shall not be detained under 
S 71.31(b). and shall not be required to 
undergo any measures listed in 
5 71.32(c). on the basis of reported 
episodes of shipboard diarrhea, unless 
the Director has reasonable belief that 
shipboard conditions create a significant 
risk of spread of a serious diarrheal 
disorder into the United States. 


Response — Hie regulatory language 
proposed by the commenter is 
considered to be unnecessary. The 
scope of the regulations is stated in 
§ 71.1(a). The suggested addition to 
§ 71.31 would place unrealistic 
restraints on the Director. The Director 
does not intend to impose disruptions at 
burdens without cause but must be able 
to determine if a threat of introduction, 
transmission, or spread of 
communicable disease exists. Sections 
71.31 (a) and (b) and 71.32(c) provide lor 
measures necessary to make this 
determination. However, an editorial 
change has been made in 9 71.31(a) to 
clarify that the Director retains 
discretion to inspect or not, as 
conditions warrant. 

The Department does not believe that 
these provisions for inspection, 
detention, and remedial action represent 
a significant expansion of regulatory 
standards. The Department has 
considerably reduced burdensome 
requirements on incoming vessels from 
foreign areas. Before 1969. every arriving 
ship and aircraft, including passenger 
and crew, was inspected. Since then, the 
Department has modernized and 
streamlined quarantine activities, 
resulting in benefit to the traveling 
public by expediting incoming traffic 
from foreign areas. The purpose of these 
amendments is primarily to update the 
regulations in this part by incorporating 
the new concepts and procedures to 
which the passenger ship industry has 
largely acceded since 1974. The 
legislative mandate requires the 
Department to promulgate regulatory 
provisions necessary to control the 
introduction of communicable diseases 
from foreign countries. The Department 
disagrees with the comment that the 
proposed regulations apply quarantine 
pow ers for the control of "minor 
shipboard illness." These fegulutions. 
including the modification of 
requirements for reporting of diarrheal 
illness, are intended to provide for 
measures necessary to identify and 
control a potential public health threat 

The regulations are based on 
legislative authority in secs. 361 through 
369 of the PI IS Act. The language used 
in these sections is broad and confers 
authority to make and enforce such 
regulations as are necessary to carry out 
the legislative purposes of preventing 
the introduction, transmission, or spread 
of communicable diseases from foreign 
countries into the United States or 
possessions, or from one State or 
possession into any other State or 
possession. The Act refers to 
"communicable diseases," not 
categorized as major or minor, and does 
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not refer to any specific diseases. 

Section 366(c) of the PHS Act (42 U.S.C 
2tM(c)) confers the authority tu prescribe 
ovulations applicable to vessels in 
I irticular. for the purpose of preventing 
the introduction into the States or 
possessions of the United States of any 
i mmunicable disease by securing the 
best sanitary condition of such vessels, 
their cargoes, passengers, and crews. In 
this context, the Department believes 
the provisions for carrier inspection, 
detention. and remedial action are 
clearly supported by the enabling 
legislation (PHS Act) and is within the 
statutory scope of authority. 

After consideration of ali the 
comments received, the only change 
nude in the final rule, other than 
editorial changes, is the deletion of the 
provision for waiving restrictions cm 
importation of nonhuman primates 
under exceptional circumstances, as 
discussed above. 

This rule is primarily a clarification of 
procedures and practices currently in 
use by CDC. The revised procedures 
have efficiently and effectively met the 
objectives and mission of the 
Quarantine Program. Since for the most 
part common practice is in accordance 
w.lh what the regulations provide, the 
Secretary has determined that this rule 
is not a major rule under Executive 
Order 12291. Further, because this rule 
does not have a significant economic 
impact on a substantial number of small 
entities, a regulatory flexibility analysis 
under the Regulatory Flexibility Act of 
Mho is not required* 

The information collection 
requirements contained in these final 
regulations have been approved by the 
Office of Management and Budget under 
section 3507 of the Paperwork Reduction 
Ac t of 1960 and assigned control 
numbers as follows: Sections 71.21, 

71 33. 71.35, 71.51. 71.52, and 71.53— 

OMB control number 092tMJ134. 

UM of subjects in 42 CFR Pari 71 

Aircraft Airports. Animals, 
t nmunicable diseases. Harbors, 
ini ports. Pesticides and pests. Public 
Ib-alth. Quarantine. Vessels. 

Part 71 of Title 42. Code of Federal 
Regulations, is amended as set forth 
below. 

Billed: September 5,1»84 
Edward N. Brandt. |r., 

' **i*iamt Secretory far Health. 

Approved: Derember 11 . 1964 

Marsarel M. Heritor. 

^rrtftary. 

Part 71 is revised to read as follows. 


PART 71—FOREIGN QUARANTINE 

Subpart A— Definitions and General 
Provisions 

See. 

71.1 Scope and definition* 

71.2 Penalties. 

71.3 Designation of yellow fewir vaccination 
centers: Validation stamps 

Subpart B—Measures at Foreign Ports 

71.11 Bills of health. 

Subpart C— Notice of Communicable 
Disease Prior to Arrival 

71.2J Radio report of death or illne** 

Subpart 0—Health Measures at U S. Ports: 
Communicable Diseases 

71.31 General provisions. 

71.32 Persons, carriers, and things. 

71.33 Persons: Isolation and surveillance. 

71.34 Carriers of US. military services 

71.35 Report of death or illness on carrier 
during stay In port. 

Subpart E—Requirements Upon Arrival at 
U.S. Ports: Sanitary Inspection 

71.41 General provisions. 

71.42 Disinfection of imports. 

71.43 Exemption for mails. 

71.44 Disinfection of aircraft. 

71.45 Food, potable water, and waste: U.S. 
seaports and airports. 

71.46 Issuance of Derating Certificates and 
Derat ting Exemption Certificate*. 

71.47 Special provisions relating to airports: 
Office and isolation facilities. 

71.48 Carriers in Intercoastal and interstate 
traffic. 

Subpart F—Importations 

71.51 Dogs and cats. 

71.52 Turtles, tortoises, and terrapms. 

71.53 Nonhuman primates. 

7134 Etiological agents, hosts, ami vectors. 

7135 Dead bodies. 

Authority: Sec. 215 of Puhlic Health Service 
(PHS) Act. us amended (42 U.S.C. 210): secs. 
361-360, PHS Act os amended 142 U.S.C. 2t>4- 
272h E.0.12452 of December 22. 1983. 48 KR 

50027. 

Subpart A—Definitions and General 
Provisions 

4 71.1 Scope and definitions. 

(a) The provisions of this port contain 
the regulations to prevent the 
introduction, transmission, and spread 
of communicable disease from foreign 
countries into the States or possessions 
of the United States. Regulations 
pertaining to preventing the interstate 
spread of communicable diseases are 
contained in 21 CFR Parts 1240 and 1250. 

(b) As used in this part the term: 
“Carrier** means a ship, aircraft, train, 

mad vehicle, or other means of 
transport, including military. 

“Communicable disease** means an 
illness due to a specific infectious agent 
or its toxic products which arises 
through transmission of that agent or its 


products from an infected person or 
animal or a reservoir to a susceptible 
host, either directly, or indirectly 
through an intermediate anirna! host, 
vector, or the inanimate environment 

“Contamination** means the presence 
of undesirable substances or material 
which may contain infectious agents or 
their toxic products. 

“Controlled Free Pratique** means 
permission for a carrier to enter a U.S 
port, disembark, and begin operation 
under certain stipulated conditions. 

“Deratting Certificate** means a 
certificate issued under the instructions 
of the Director, in the form prescribed by 
the International Health Regulations, 
recording the inspection and deratting of 
the ship. 

“Deratting Exemption Certificate*' 
means a certificate issued under the 
instructions of the Director. In the form 
prescribed by the International Health 
Regulations, recording the inspection 
and exemption from deratting of the 
ship which is rodent free. 

“Detention*' means the temporary 
holding of a person, ship, aircraft, or 
other carrier, animal, or thing in such 
place and for such period of time as may 
lie determined by the Director. 

“Director** means the Director, 

Centers for Disease Control, Public 
Health Service, Department of Health 
and Human Services, or his/her 
authorized representative. 

“Disinfection” means the killing of 
infectious agents or inactivation of their 
toxic products outside the body by 
direct exposure to chemical or physical 
agents. 

‘'Disinfestation” means any chemical 
or physical process serving to destroy or 
remove undesired small animal forms, 
particularly arthropods or rodents, 
present upon the person, the clothing, or 
the environment of an individual, or 
upon animals and carriers. 

“Disinsection” means the operation in 
which measures are taken to kill the 
insect vectors of human disease present 
in carriers and containers. 

“Educational purpose" means use in 
the teaching of a defined educational 
program at the university level or 
equivalent. 

“Exhibition purpose" means use as a 
part of a display in a facility comparable 
to a zoological park or in a trained 
animal act The animal display must be 
open to the general public at routinely 
scheduled hours on 5 or more days of 
each week. The trained animal act must 
be routinely scheduled for multiple 
performances each week and open to 
the genera! public except for reasonable 
vacation and retraining periods. 

“Ill person” means a person who: 
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(1) Has a temperature of 100 'F. (or 38 

C.) or greater, accompanied by a rash. 

glandular swelling, or jaundice, or which 
has persisted for more than 48 hours; or 

(2) Has diarrhea, defined as the 
occurrence in a 24-hour period of three 
or more loose stools or of a greater than 
normal (for the person) amount of loose 
stools. 

'international Health Regulations" 
means the International Health 
Regulations of the World Health 
Organization, adopted by the Twenty- 
Second World Health Assembly in 1969. 
as amended by the Twenty-Sixth World 
Health Assembly in 1973. the Thirty- 
Fourth World Health Assembly in 1981. 
and as may be further amended. 

"International voyage" means; (1) In 
the case of a carrier, a voyage between 
ports or airports of more than one 
country, or a voyage between ports or 
airports of the same country if the ship 
or aircraft stopped in any other country 
on its voyage; or (2) in the case of a 
person, a voyage involving entry into a 
country other than the country in which 
that person begins his/her voyage. 

"Isolation" means; (1) When applied 
to a person or group of persons, the 
separation of that person or group of 
persons from other persons, except the 
health staff on duty, in such a manner as 
to prevent the spread of infection: or (2) 
when applied to animals, the separation 
of an animal or group of animals from 
persons, other animals, or vectors of 
disease in such a manner as to prevent 
the spread of infection. 

"Military services" means the U.S. 
Army, the U.S. Air Force, the U.S. Navy, 
and the U.S. Coast Guard. 

"Scientific purpose" means use for 
scientific research following a defined 
protocol and other standards for 
research projects as normally conducted 
at the university level. The term also 
includes the use for safety testing, 
potency testing, and other activities 
related to the production of medical 
products. 

"Surveillance" means the temporary’ 
supervision of a person who may have 
or hus been exposed to a communicable 
disease. 

"U.S. port" means any seaport, 
airport, or border crossing point under 
the control of the United States. 

"United States" means the several 
States, the District of Columbia. Guam, 
the Commonwealth of Puerto Rico, the 
Northern Mariana Islands, the Virgin 
Islands. American Samoa, and the Trust 
Territory of the Pacific Islands. 

"Vector" means an animal (including 
insects) or thing which conveys or is 
capuble of conveying infectious agents 
from a person or animal to another 
person or animal. 


§71.2 Penalties. 

Any person violating any provision of 
these regulations shall be subject to a 
fine of not more than $1,000 or to 
imprisonment for not more than 1 year, 
or both, as provided in section 368 of the 
Public Health Serv ice Act (42 U.S.C. 

271). 

§ 71.3 Designation of yellow fever 
vaccination centers; Validation stamps. 

(a) Designation of yellow fever 
vaccination centers. (1) The Director is 
responsible for the designation of yellow 
fever vaccination centers authorized to 
issue certificates of vaccination. This 
responsibility is delegated by the 
Director to a State or territorial health 
department with respect to yellow fever 
vaccination activities of non-Federal 
medical, public health facilities, and 
licensed physicians functioning within 
the respective jurisdictions of a State or 
territorial health department. 

Designation may be made upon 
application and presentation of 
evidence satisfactory to a State or 
territorial health department that the 
applicant has adequate facilities and 
professionally trained personnel for the 
handling, storage, and administration of 
a safe, potent, and pure yellow fever 
vaccine. Medical facilities of Federal 
agencies are authorized to obtain yellow 
fever vaccine without being designated 
as a yellow fever vaccination center by 
the Director 

(2) A designated yellow’ fever 
vaccination center shall comply with the 
instruction issued by the Director or by 
a delegated officer or employee of o 
State or territorial health department for 
the handling, storage, and 
administration of yellow fever vaccine. 

If a designated center fails to comply 
with such instruction, after notice to the 
center, the Director or, for non-Federal 
centers, a State or territorial health 
department, may revoke designation, 

(b) Validation stamps . International 
Certificates of Vaccination against 
cholera and yellow fever issued for 
vaccinations performed in the United 
States shall be validated by: 

(1) The Seal of the Public Health 
Service; or 

(2) The Seal of the Department of 
State; or 

(3) The stamp of the Department of 
Defense; or 

(4) The stamp issued to the National 
Aeronautics and Space Administration; 
or 

(5) The stamp issued by a State or 
territorial health department; or 

(6) An official stamp of a design and 
size approved by the Director for such 
purpose. 


Subpart B—Measures at Foreign Ports 
§71.11 Bills of health. 

A carrier at any foreign port clearing 
or departing for any U.S. port shall not 
be required to obtain or deliver a bill of 
health. 

Subpart C—Notice of Communicable 
Disease Prior to Arrival 

§71.21 Radio report of death or illness 

(a) The master of a ship destined for a 
U.S. port shall report immediately to the 
quarantine station at or nearest the port 
at which the ship will arrive, the 
occurrence, on board, of any death or 
any ill person among passengers or crew 
(including those who have disembarked 
or have been removed) during the 15- 
day period preceding the date of 
expected arrival or during the period 
since departure from a U.S. port 
(whichever period of time is shorter). 

(b) The commander of an aircraft 
destined for a U.S. airport shall report 
immediately to the quarantine station nt 
or nearest the airport at which the 
aircraft will arrive, the occurrence, on 
board, of any death or ill person among 
passengers or crew. 

(c) In addition to (a) of this section, 
the master of a ship carrying 13 or more 
passengers must report by radio 24 
hours before arrival the number of case* 
(including zero) of diarrhea in 
passengers and crew’ recorded in the 
ship’s medical log during the current 
cruise. All cases of diarrhea that occur 
after the 24 hour report must also be 
reported not less than 4 hours before 
arrival. 

(Approved by the Office of Mimagcment ami 
Budget under control number 0920-0134) 

Subpart D—Health Measures at U.S. 
Ports: Communicable Diseases 

§ 71.31 General provisions. 

(a) Upon arrival at a U.S. port, a 
carrier will not undergo inspection 
unless the Director determines that a 
failure to inspect will present a threat of 
introduction of communicable diseases 
into the United States, as may exist 
when the carrier has on board 
individual(s) reportable in accordance 
with § 71.21 or meets the circumstances 
described in §71.42. Carriers not subject 
to inspcctir.i under this section will be 
subject to sanitary’ inspection under 

§ 71.41 of this part. 

(b) The Director may require detention 
of a carrier until the completion of the 
measures outlined in this part that are 
necessary to prevent the introduction or 
spread of a communicable disease. The 
Director may issue a controlled free 
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pratique to the carrier stipulating what 
measures are to be met. but surh 
issuance does not prevent the periodic 
lx 1 rding of a carrier and the inspection 
of persons and records to verify that the 
conditions have been met for granting 
thp pratique. 

$71.32 Persons, carriers, and things. 

(ii| Whenever the Director has reason 
to believe that any arriving person is 
infected with or has been exposed to 
any of the communicable diseases listed 
in jb) of this section, he/she may detain, 
isolute, or place the person under 
surveillance and may order disinfection 
or disinfestation as he/she considers 
necessary to prevent the introduction, 
transmission, or spread of the listed 
communicable diseases. 

(b) The communicable diseases 
authorizing the application of sanitary, 
detention, and/or isolation measures 
under (a) of this section are: cholera or 
suspected cholera, diphtheria, infectious 
tuberculosis, plague, suspected 
wnaiipox, yellow fever, or suspected 
viral hemorrhagic fevers (Lassa. 

Marburg. Ebola. Congo-Crimean. and 
others not yet isolated or named). 

|c) Whenever the Director has reason 
to believe that any arriving carrier or 
article or thing on board the carrier is or 
may be infected or contaminated with a 
communicable disease, he/she may 
require detention, disinsection, 
disinfection, disinfestation, fumigation, 
or other related measures respecting the 
carrier or article or thing as he/ahe 
considers necessary to prevent the 
introduction, transmission, or spread of 
communicable diseases. 

^ 71.33 Persons: Isolation and 

surveillance. 

(a) Persons held in isolation under this 
subpart may be held in facilities suitable 
for isolation and treatment. 

|b) The Director may require isolation 
where surveillance is authorized in this 
subpart whenever the Director considers 
the risk of transmission of infection to 
be exceptionally serious. 

)c) F.very person who is placed under 
surveillance by authority of this subpart 
shall, during the period of surveillance: 

(1) Give information relative to his/ 
her health and his/her intended 
destination and report, in person or by 
telephone, to the local health officer 
living jurisdiction over the areas to be 
visited, and report for medical 
examinations as may be reouired; 

(2) Upon arrival at any address other 
than that stated as the intended 
designation when placed under 

surv eillance, or prior to departure from 
the United States, inform, in person or 
by telephone, the health officer serving 


the health jurisdiction from which he/ 
she is departing. 

(d) From time to time the Director 
may. in accordance with section 322 of 
the Public Health Service Act. enter into 
agreements with public or private 
medical or hospital facilities for 
providing care and treatment for 
persons detained under this part. 

(Approved by the Office of Management and 
Budget under control number 0920-0134) 

§ 71.34 Carriers of U.S. military services. 

(a) Carriers belonging to or operated 
by the military services of the United 
States may be exempted from inspection 
if the Director is satisfied that they have 
complied with regulations of the military 
services which also meet the 
requirements of the regulations in this 
part. (For applicable regulations of the 
military services, see Army Regulation 
No. 40-12. Air Force Regulation No. 161- 
4. Secretary of the Navy Instruction 
6210.2. and Coast Guard Commandant 
Instruction 6210.2). 

(b) Notwithstanding exemption from 
inspection of carriers under this section, 
animals or articles on board shall be 
required to comply with the applicable 
requirements of Subpart F of this part. 

5 71.35 Report of death or Illness on 
carrier during stay In port 

The master of any carrier at a U.S. 
port shall report immediately to the 
quarantine station at or nearest the port 
the occurrence, on board, of any death 
or any ill person among passengers or 
crew. 

(Approved by the Office of Management and 
Budget under control number 0920-0134) 

S ibpart E—Requirements Upon Arrival 
at U.S. Ports: Sanitary Inspection 

§71.41 General provisions. 

Carriers arriving at a U.S. port from a 
foreign area shall be subject to a 
sanitary inspection to determine 
whether there exists rodent, insect, or 
other vermin infestation, contaminated 
food or water, or other insanitary 
conditions requiring measures for the 
prevention of the introduction, 
transmission, or spread of 
communicable disease. 

§71.42 Disinfection of Imports. 

When the cargo manifest of a carrier 
lists articles which may require 
disinfection under the provisions of this 
part, the Director shall disinfect them on 
board or request the appropriate 
customs officer to keep the articles 
separated from the other cargo pending 
appropriate disposition. 


§ 71.43 Exemption for mails. 

Except to the extent that mail 
contains any article or thing subject to 
restrictions under Subpart F of this part, 
nothing in the regulations in this part 
shall render liable to detention, 
disinfection, or destruction any mail 
conveyed under the authority of the 
postal administration of the United 
States or of any other Government 

§ 71.44 Disinsection of aircraft. 

(a) The Director may require 
disinsection of an .aircraft if it has left a 
foreign orea that is infected with insect- 
borne communicable disease and the 
aircraft is suspected of harboring insects 
of public health importance. 

(b) Disinsection shall be the 
responsibility of the air carrier or. in the 
case of aircraft not for hire, the pilot in 
command, and shall be subject to 
monitoring by the Director. 

(c) Disinsection of the aircraft shall be 
accomplished immediately after landing 
and blocking. 

(1) The cargo compartment shall be 
disinsected before the mail, buggogc, 
and other cargo are discharged. 

(2) The rest of the aircraft shall be 
disinsected after passengers and crew 
deplane. 

(d) Disinsection shall be performed 
with an approved insecticide in 
accordance with the manufacturer s 
instructions. The current list of approved 
insecticides und sources may be 
obtained from the Division of 
Quarantine. Center for Prevention 
Services. Centers for Disease Control, 
Atlanta. Georgia 30333. 

§71.45 Food, potable water, and waste: 
U.S. seaperts and airports. 

(a) Every seaport and airport shall be 
provided with a supply of potable water 
from a watering point approved by the 
Commissioner of Food and Drugs. Food 
and Drug Administration, in accordance 
with standards established in Title 21, 
Code of Federal Regulations. Parts 1240 
und 1250. 

(b) All food and potable water taken 
on board a ship or aircraft at any 
seaport or airport intended for human 
consumption thereon shall be obtained 
from sources approved in accordance 
with regulations cited in (a) of this 
section. 

(c) Aircraft inbound or outbound on 
an international voyage shall not 
discharge over the United States any 
excrement, or waste water or other 
polluting materials. Arriving aircraft 
shall discharge such matter only at 
servicing areas approved under 
regulations cited in (a) of this section. 























1522 


Federal Register / Vol. 5(X No. tt / Friday, january 11, 1BB5 / Rubs and Regulations 


§ 71.46 Issuance ol Derailing Certificates 
and Deratting Exemption Certificates. 

Valid Demiting Certificates or 
Demiting Exemption Certificates are not 
required for ships to enter a U.S, 
seaport. In accordance with Article 17 of 
the International Health Regulations, the 
Public Health Service may p erf orm 
rodent infestation inspections and issue 
Deratting Certificates and Deratting 
Exemption Certificates. 

§ 71.47 Special provisions relating to 
airports: Office and isolation facilities. 

Each IIS. airport which receives 
international traffic shall provide 
without cost to the Government suitable 
office, isolation, and other exclusive 
space for carrying out the Federal 
responsibilities under this part. 

§71.48 Carriers In intec co ostaf and 
interstate traffic. 

Carriers, on an international voyage, 
which are in traffic betwocn.U.S. ports, 
shall be subject to inspection as 
described in § 71.31 and § 71.41 when 
there occurs on board, among 
passengers or crew, any death, or any ill 
person, or when illness » suspected to 
be caused by insanitary conditions. 

Subpart F—Importations 

5 71.51 Dogs and cats. 

(a) thrfinitiems. 

As used in this section the term: 

‘ Car means all domestic cats. 

-Confinement" means restriction of a 
dog or cot to a building or other 
enclosure at a US port, en route to 
destination and at destination, in 
isolation from other animals and from 
persons except for contact necessary for 
its care or, if the dog or cat is allowed 
out of the enclosure, muzzling and 
keeping it on a leash. 

“Dog” means all domestic dogs. 

“Owner” means owner or agent. 

“Valid rabies vaccination certificate” 
means a certificate which was issued for 
a dog not less than 3 months of age at 
the time of vaccination and which— 

(1) Identifies a dog on the basis of 
breed, sex. age. color, markings, and 
other identifying information. 

(2) Specifies a date of rabies 
vaccination at least 30 days before the 
date of arrival of the dog at a Uik port 

(3) Specifies a date of expiration 
which is after the date of arrival of the 
dog at a U.S. port. If no date of 
expiration is specified, then the date of 
vaccination shall be no more than 12 
months before the date of arrival at a 
U.S. port. 

(41 Bears the signature of a licensed 
veterinarian. 

(b) General requirement for 
admission of dogs and cats. —(1) 


inspection by Director. The Director 
shall inspect all dogs and cats which 
arrive at u U.S. port, and admit only 
those, dogs and cats which show no 
signs of communicable disease as 
defined m i 71.1. 

(2) Examination by veterinarian and 
confinement of dogs and cats. When, 
upon inspection, a dog or cat does nut 
appear to be in good health on arrival 
(e g., it has symptoms such as 
emaciation, lesions of the skin, nervous 
system disturbances, jaundice, or 
diarrhea), the Director may require 
prompt confinement and give the owner 
an opportunity to arrange for a licensed 
veterinarian to examine the animal and 
give or arrange for any tests or 
treatment indicated. The Director will 
consider the findings of the examination 
and tests in determining whether or not 
the dog or cat may have a 
communicable disease. The owner shall 
bear the expense of the examination, 
tests, and treatment When it is 
necessary to detain a dog or cat pending 
determination of its admissibility, the 
owner shall provide confinement 
facilities which in the judgment of the 
Director will o fiord protection against 
any communicable disease. The owner 
shall bear the expense of confinement 
Confinement shall be subject to 
conditions specified by the Director to 
protect the public health. 

(31 Record of sickness or death of 
dogs and cats and requirements for 
exposed anrmafs. fi) The carrier 
responsible for die cere of dogs and cats 
shall maintain a record of sickness or 
death of animals en route to the Unified 
States and shall submit the record to the 
quarantine station at the U.S. port upon 
arrival Dogs or cats which have become 
sick while en route or are dead on 
arrival shall be separated front other 
animals as soon as the sickness or death 
is discovered, and shall be held in 
confinement pending any necessary 
examination as determined by the 
Director. 

(it) When, upon inspection, a dog or 
cat appears healthy but during 
shipment has been exposed to a sick or 
dead animal suspected of having a 
communicable disease, the exposed dog 
or cat shall be admitted only if 
examination or tests made on arrival 
reveal no evidence that the animal may 
be infected with a communicable 
disease. The provisions of (bK2) of this 
section shall be applicable to the 
examination or tests. 

( 4 ) SanitaliotL When the Director 
finds that the cages or other containers 
of dogs or cats arriving in the United 
States arc in an insanitary or other 
condition that may constitute a 
communicable disease hazard, the dogs 


or cals shall not be admitted in such 
containers unless the owner has the 
containers cleaned and disinfected. 

(c) Robies vaccination requirement . 
for dogs- (11 A valid rabies vaccination 
certificate is required at a US. port fur 
admission of a dog unless the ovvnei 
submits evidence satisfactory to the 
Director that: 

(1) If a dog is less than 6 mouths of 
age, it has been only in a country 
determined by the Director to be rabte» 
free (a current list of rabtes free 
countries may be obtained from ibr 
Division of Quarantine. Center for 
Prevention Services. Centers for Distavr 
Control. Atlanta. Georgia 30333): or 

(is) If a dog is 6 months of age or otdrr. 
for the b months before arrival it has 
been only in a country determined by 
the Director to be rabies-free: car 

(iit)The dog is to be taken to a 
research facility to be used far raseorrii 
purposes sod vaccination would 
interfere with its use for such purpt** % 

(2) Regardless of the provisions of 
(c)(1) ol this section, the Director may 
authorize admission as follows: 

(i) if the date of vaccination shown on 
the v a conation certificate is less than 30 
days before the date of arrival, the dog 
may be admitted, but most be confined 
until at least 30 days have elapsed sincr 
the date of vaccination: 

(ii) If the dog is less than 3 months of 
age. it may be admitted, but must be 
confined until vaccinated against rabies 
at 3 months of age and for at least DO 
days after the date of vaccination: 

(ill) If the dog is 3 months of age or 
older, it may be admitted, but must be 
confined until it is vaccinated agpm*t 
rabies. The dog must be vaccinated 
within 4 days after arrival at deslimition 
but no more than 10 days after arrival at 
a U.S. port. It must be kept in 
confinement for at least TO days after 
the date of vaccination. 

(3) When a dog is admitted under 
(c)(2) of this section, the Director shall 
notify the health department or other 
appropriate agency having jurisdiction 
at the point of destination and shall 
provide the address of the specified 
place of confinement and other pertinent 
information to facilitate surveillance 
and other appropriate action. 

(d) Certification requirements. The 
owner shall submit such certification 
regarding confinement and vaccination 
prescribed under this section as may be 
required by the Director. 

(el Additional requirements for the 
importation of dogs and cats. Dogs and 
cats shall be subject to such additional 
requirements as may be deemed 
necessary by the Director or to 
exclusion if coming from areas which 
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th* Director has determined to have high 
rates of rabies. 

10 Requirements for dogs and cats in 
transit The provisions of this section 
shall apply to dogs and cats transported 
through the United States from one 
foreign country to another, except as 
prov ided below: 

(1) Dogs and cats that appear healthy, 
but have been exposed to a sick or dead 
animal suspected of having a 
communicable disease, need not 
undergo examination or tests as 
provided in (b)(3) of this section if the 
Director determines that the conditions 
under which they are being transported 
will ifford adequate protection against 
introduction of communicable disease. 

(2) Rabies vaccination is not required 
for Jogs that arc transported by aircraft 
or ship and retained in custody of the 
earner under conditions that would 
prevent transmission of rabies. 

(g) Disposal of excluded dogs and 
cats. A dog or cat excluded from the 
United States under the regulations in 
this part shall be exported or destroyed. 
Pending exportation, it shall be detained 
at the owner’s expense in the custody of 
lite IJ.S. Customs Serv ice at the U.S. 
port. 

(Approved by the Office of Management and 
fcj'JKel under control number 0920-0134) 

i 7! 52 Turtles, tortoises, and terrapins. 

la) Definitions. 

As used in this section the term: 

Turtles*' includes all animals 
commonly known as turtles, tortoises* 
terrapins, and all other animals of the 
order Testudinata. class Replilia, except 
marine species (Families Dcrmoclwlidae 
and Che/oniidae). 

tb) Importation; general prohibition^ 
Except as otherwise provided in this 
section* live turtles with a carapace 
length of less than 4 inches and viable 
turtle eggs may not be imported into the 
United States. 

|c) Exceptions. (1) Live turtles with a 
carapace length of less than 4 inches 
and viable turtle eggs may be imported 
into the United States, provided that 
such importation is not in connection 
with a business, and the importation is 
limited to lots of fewer than seven live 
turtles or fewer than seven viable turtle 
*8gs. or any combinations of such turtles 
and turtle eggs totaling fewer than 
seven, for any entry. 

( 2 ) Seven or more live turtles with a 
carapace length of less than 4 inches, or 
#even or more viable turtle eggs or any 
combination of turtles and turtle eggs 
totaling seven or more, may be imported 
into the United States for bona fide 
*ci«mtific or educational purposes or for 
exhibition when accompanied by a 
Permit issued by the Director. 


(3) The requirements in (c)(1) and 

(c)(2) of this section shall not apply to 
the eggs of marine turtles excluded from 
these regulations under § 71.52(a). 

(d) Application for permits. 
Applications for permits to import 
turtles, as set forth in (c)(2) of this 
section, shall be made by letter to the 
Director, and shall contain, identify, or 
describe, the name and address of the 
applicant, the number of specimens, and 
the common and scientific names of 
each species to be imported, the holding 
facilities, the intended use of the turtles 
following their importation, the 
precautions to be undertaken to prevent 
infection of members of the public with 
Salmonella and Arizona bacteria, and 
any other information and assurances 
the Director may require. 

(e) Criteria for issuance of permits. A 
permit may be issued upon a 
determination that the holder of the 
permit will isolate or otherwise confine 
the turtles and will take such other 
precautions as may be determined by 
the Director to be necessary to prevent 
infection of members of the public with 
Salmonella and Arizona bacteria and on 
condition that the holder of the permit 
will provide such reports as the Director 
may require. 

(0 Interstate Regulations. Upon 
admission at a U.S. Port, turtles and 
viable turtle eggs become subject to 
Food and Drug Administration 
Regulations (21 CFR 1240.82) regarding 
general prohibition. 

(g) Other permits. Permits to import 
certain species of turtles may be 
required under other Federal regulations 
(50 CFR Parts 17 and 23) protecting such 
species. 

(Approved by the Office of Management and 
Budget under control number 0920-0134) 

§ 71.53 Nonhumsn primates. 

(a) Definitions . 

As used in this section the term: 

“Importer** means any person or 
corporation, partnership, or other 
organization, receiving live nonhuman 
primates from a foreign country within a 
period of 31 days, beginning with the 
importation date, whether or not the 
primates were held for part of the period 
at another location. The term “importer** 
includes the original importer and any 
other person or organization receiving 
imported primates within the 31-day 
period. 

“Nonhuman primates" means all 
nonhuman members of the Order 
Primates, including, but not limited to. 
animals commonly known as monkeys, 
chimpanzees, orangutans, gorillas, 
gibbons, apes, baboons, marmosets, 
tamarin. lemurs, and lorises. 


(b) Genera!prohibition. No person or 
organization may import live nonhuman 
primates into the United States unless 
registered as an importer in accordance 
with applicable provisions of this 
section. 

(c) Uses for which nonhuman 
primates may be imported and 
distributed. Live nonhuman primates 
may be imported into the United States 
and sold, resold, or otherwise 
distributed only for bona fide scientific, 
educational, or exhibition purposes. The 
importation of nonhuman primates for 
use in breeding colonies is also 
permitted provided that all offspring will 
be used only for scientific, educational, 
or exhibition purposes. The 
maintenance of nonhuman primates as 
pets, hobby, or an avocation with 
occasional display to the general public 
is not a permissible use. 

(d) Registration of importers. (1) 
Importers of nonhuman primates shall 
register with the Director in a manner 
prescribed by the Director. 

(2) Documentary evidence that an 
importer will use all nonhuman primates 
solely for the permitted purposes is 
required. 

(3) Registration shall inlcude 
certification that the nonhuman 
primates will not be shipped, sold, or 
otherwise transferred to other persons 
or organizations without adequute proof 
that the primates will be used only for 
the permitted purposes. 

(4) Registration shall be for 2 years, 
effective the date the application for 
registration is approved by the Director. 

(5) Registration may be renewed by 
filing a registration application form 
with the Director not less than 30 days 
nor more than 60 days before expiration 
of the current registration. 

(e) Recordkeeping and reporting 
requirement for registered importers. (1) 
importers shall maintain records on 
each shipment of imported nonhuman 
primates received. The record on each 
shipment shall include the number of 
primates received, species, country of 
origin, date of importation, the number 
of primates in the shipment that die 
within 90 days after receipt, and 
cause(s) of deaths. If any primates in the 
shipment are sold or otherwise 
distributed within 90 days after receipt, 
the record shall include the number of 
primates in each shipment or sale, the 
dates of each shipment or sale, and the 
identity of the recipients. In addition, the 
record shall contain copies of 
documents that were presented to the 
importer to establish that the recipient 
would use the primates solely for the 
permitted purposes. The records shall be 
maintained in an organized manner in a 
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central location at or in dose proximity 
to the importer’s primate holding 
facility. The records shall be maintained 
for a period of 3 years and shall be 
available for Inspection by the Director 
at any time. 

(2) Importers shall report to the 
Director by telephone within 24 hours 
the occurrence of airy illness in 
naDbumao primates that is suspected of 
hiring yellow fare*, monkeypox, or 
Muxbixrg/Ebota disease 

f0) Importers also shall report to thr 
Director by telephone within 24 hoars 
the occurrence of illness tn any member 
of their staff suspected of having an 
infections disease acquired from 
nonhuman primates. 

(0 Dtsease control measures. Upon 
receipt of evidence of exposure of 
nonhuman primates to a cotnmunicabte 
disease that may constitute a threat to 
public health, the Director may provide 
for or require examination, treatment- 
detention, isolation, seizure, or 
destruction of exposed animals. Any 
measures required shall be at the 
owner's expense. 

(g) Disposal of excluded nonhuman 
primates. Nonhuman primate(s) 
excluded from the United States by 
provisions of this section shall, at the 
owner's option and expense, br 
exported, destroyed, or given to a 
scientific, educational or exhibition 
facility under arrangements approved by 
the Director. If the owner fails to 
dispose of the nonhuman primate by on** 
of the approved options or fails to select 
u method of disposal within 7 days, the 
Director will select the method of 
disposal. Pending disposal the 
nonhuman primatefs) shall be detained 
at the owner's expense in custody of the 
U.S. Customs Service at the US. port 

(h) Revocation of an importer's 
registration. (1) An importer's 
registration may be revoked by the 
Director, upon notice to the importer 
holding such registration, if the Director 
determines that the importer has (ailed 
to comply with any applicable 
provisions of this section. The notice 
shall contain a statement of the grounds 
upon which the revocation is based. 

(2) The importer may file an answer 
within 20 days after receipt of the 
notice. Answers shall admit or deny 
.specifically, and in detail each 
allegation in the notice. Allegations in 
the notice not denied by answer shall be 
deemed admitted. Matters alleged as 
affirmative defenses shall be separately 
Minted and numbered. Failure of the 
importer to file an answer within 20 
days after receipt of the notice may be 
dermed an admission of all allegations 
of fact recited in the notice. 


(3) The importer shall be entitled to a 
hearing with respect to the revocation 
upon filing a written request either in 
the answer or in a separate document 
with the Director withm 20 days after 
the effective date of revocation. Failure 
to request a hearing shall be deemed a 
waiver of hearing and as consent to the 
Mil (mission of the case to the Director 
for decision based on the written record. 
The failure both to file an answer and to 
request a hearing shall be deemed to 
constitute consent to the making of a 
decision on the basis of available 
information. 

(4) As soon as practicable alter the 
completion of any hearing conducted 
pursuant to the provisions of this 
section, the Director shall render a final 
decision. A copy of such decision shall 
be snnred on the importer. 

(5) An importer's registration which 
has been revoked may be reinstated by 
the Director upon inspection, 
examination of records, conference with 
the importer, and receipt of information 
and assurances of compliance with thr 
Tvquiremeol* of this section. 

(i) Other permits. In addition to the 
requirements under this section, permits 
to import cerium species of nonhuman 
primates may also be required under 
other Federal regulations (50 CFR Parts 
17 and 23) protecting such species. 

I Approved by thr Office of Mnnngrmrnt and 
Bixigrl under control number (SCO- OXM) 

4 71.54 Etiological agents, hosts, and 
vectors. 

(a) A person may out import into the 
United States, nor distribute after 
importation, any etiological agent or any 
arthropod or other animal host or vector 
of human disease, or any exotic living 
arthropod or other animal capable of 
being a host or vector of human disease 
unless accompanied by a permit issued 
by the Director. 

(b) Any import coming within the 
provisions of this section will not be 
released from custody prior to receipt by 
the District Director of the US. Customs 
Service of a permit issued by the 
Director. 

5 71 55 Oead bodies. 

The remains of a person who died of a 
communicable disease listed m 
$ 71.32(b) may not be brought into a VS. 
port unless the body is (a) properly 
embalmed and placed rn a hermetically 
sealed casket, (b) cremated, or fc) 
accompanied by a permit issued by the 
Director. 

|KK Doc. tS-672 Kited 1106* MS am) 

BiUJMO COOT 41CS-ISW 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 

46 CFR Parts 170,171.172. 173 and 
174 

fCGD 53-067? 

Updates of References to 46 U.S.C. in 
46 CFR Subchapter S 

agency: Const Guard DOT 
action: Final rule. 

summary: Numerous general mantini. 
shipping laws related to vessels and 
seamen were recently codified and 
enacted into positive law as Subtitle U 
of Title 46. United States Code (46 USt 
210I through 13110). The purpose of this 
final rule is to amend the authority 
citations and references in 46 CFR 
Subchapter S to conform with the 
changes to Title 46 U-S.C 
e f f ec tive date: FfFective January II. 
1985. 

FOR FURTHER INFORMATION CONTACT: 

I.CDR D. L* Credc. Project Manager. 
Office of Merchant Marine Safety, 202 
426-2197. 

SUPPLEMENTARY INFORMATION: Public 
law 96-60. August 26. 1983. revised and 
consolidated over 300 statutes related to 
vessel inspections, marine casualties, 
licenses and documents issued to 
seamen, manning of vessels, seamen 
protection and relief, identification of 
vessels and state boating safety 
programs. In their place Pub. L 96-89 
enacted an organized statement of the 
law concerning marine safety and the 
welfare of seamen as Subtitle U of Title 
46 UJxC. The revision and consolidatum 
did not substantially affect the an thorny 
of the Coast Guard to promulgate 
regulations covered by this final rule 
Regulations in effect under a statute 
repeated by Pub. L 98-89 continue m 
effect under the corresponding pmvisM’*’. 
of Pub L 96-O0L The repeal of so many 
of the older statutes by the enactment (4 
Pub. L 96-60. however, makes it 
desirable to amend Title 46 of the Codr 
of Federal Regulations where citation % 
or references are made to Title 46 U&C» 

This rate amends 46 CFR Snbchapter 
S by changing I he citations and 
references therein to conform with the 
changes to Title 46 U-S.C Citations anil 
re ferences to t ...lutes repealed by Ptih 
L 96-66 are replaced with citations and 
references to the corresponding parts ol 
Pub. l~ 96-6M. Amendments for 
correcting the citations and refe renc es 
in other subchapters of Title 46 CFR will 
be published as they are developed. 

Because this amendment is merely 
editorial, the Coast Guard finds that 
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I ,,!!« »• and comments under 5 U.&C. 
|3iS3fo) are unnecessary This revision is 
■effective immediately under 5 U.S.C. 
|£3|1| because it is not a substantive 

vole. 

I This amendment is promulgated under 
Ii61 S C. 2101. 2104. 3301. 3m 3318. 4b 
I tpp U.S.C 86. 88a; 4J U.S.C. 1333(d); 50 
■ LI S C 198: 49 CFR 1.48. This amendment 
I t strictly limited to updating citations 
liod it is not to be interpreted or 
Lmirrstood as a direct or indirect 
I ^promulgation, reaffirmation, revision 
or approval of the current CFR text. 

While every effort has been made to 
check the accuracy of each citation this 
I j not a Final determination of the 
I applicability of any citation to any 
regulations. These issues will be 
ocidr ssed giadually in the scheduled 
review of all existing regulations. 

| Drafting Information 

The principal persons involved in 
drafting this document are Eugene 
Holler, and IXIDR D. L. Crede, Project 
Manager* Office of Merchant Marine 
Safety, and Michale N. Mervin. Project 
Counsel. Office of the Chief Counsel 

Regulatory' Evaluation 

This Final rule is considered to be non* 
I major under Executive Order 12291 and 
non significant under the DOT 
regulatory policies and procedures (44 
FR 11034: February* 26. 1979). The 
economic impact of this final rule has 
been found to be so minimal that farther 
evaluation is unnecessary. This 
rulemaking merely corrects the citations 
and references to Title 46 U.S.C. There is 
no c hange to current Coast Guard 
tegulalions or procedures. 

Regulatory Flexibility Evaluation 

Since the Impact of this final rule is 
« ^peeled to be minimal, the Coast 
liuurd certifies that it will not hove a 
significant economic impact on a 
substantial number of small entities. 

List of Subjects 

* CFR Pari 170 

Marine safety. Subdivision. Stability, 
Vessels, Tank vessels. Cargo vessels. 
Nuclear vessels. Passenger vessels, 
Oceanographic vessels. Sailing vessels. 
•Nautical schools. Tugboats. Towboats. 
Mobile offshore drilling units. Barges, 
(•rain. Oil and gas exploration. 

Hazardous materials transportation. 
Oases. Natural gas. Incorporation by 
reference. 

46 CFR Part 171 

Marine safety. Subdivision. Stability. 
W’ssela, Passenger vessels. Sailing 
vessels. Barges, Incorporation by 

reference. 


46 CFR Part 172 

Marine safety. Subdivision, Stability. 
Vessels. Tank vessels. Cargo vessels. 
Passenger vessels, Sailing vessels. 
Barges. Grain. Oil and gas exploration. 
Hazardous materials transportation. 
Gases. Natural gas. 

46 CFR Part 173 

Marine safely. Subdivision, Stability, 
Vessels. Cargo vessels. Oceanographic 
vessels, Nautical schools. Tugboats. 
Towboats. Barges. 

46 CFR Port 174 

Marine safety. Subdivision, Stability, 
Vessels. Cargo vessels. Nuclear vessels. 
Tugboats, Towboats, Mobile offshore 
drilling units. Barges. Oil and gas 
exploration. 

In consideration of the foregoing, the 
Coast Guard hereby amends Subchapter 
S of Chapter I of Title 46 Code of 
Federal Regulations as set forth below. 

PART 170—STABILITY 
REQUIREMENTS FOR ALL INSPECTED 
VESSELS 

1. The authority citation following the 
table of contents is revised to read as 
follows: 

Authority: 46 US.C. 210L 2104. 3301. 3306, 
3316c 46 App. U.S.C. 86. 68a; 43 US.C 1333(d); 
50US,C198;49 CFR 1.46. 

PART 171—SPECIAL RULES 
PERTAINING TO VESSELS CARRYING 
PASSENGERS 

2. The authority dtation following the 
table of contents is revised to read as 
follows; 

Authority: 46 US.C 2101. 2104.3301. 33U6. 
3316; 46 App. US.C. 86. 68a. 43 USC 1333(d): 
50 U SC 196: 49 CFR 1.46. 

PART 172—SPECIAL RULES 
PERTAINING TO BULK CARGOES 

3. The authority citation following the 
table of contents is revised to read as 
follows: 

Authority. 46 US.C. 2101. 2104. 3301, 3306, 
3316; 46 App. U.S.C. 86, Ms. 43 US.C 1331(d); 
SO U.S.C. 198. 49 CFR 1.46. 

PART 173—SPECIAL RULES 
PERTAINING TO VESSEL USE 

4. The authority citation following the 
table of contents is revised to read as 
follows; 

Authority: 46 USC 2101. 2104. 3301. 3306, 
3316; 48 App. U.S.C. 86. 88*. 43 USC. 1333(<l); 
50 US.C. 198; 49 CFR 1.46. 


PART 174-SPECIAL RULES 
PERTAINING TO SPECIFIC VESSEL 
TYPES 

5. The authority citation following the 
table of contents is revised to read as 
follows: 

Authority; 46 U S C. 2101. 2104. 3301,3308. 
3318; 46 .App. USC 86, 86a; 43 U.SC 1333(d): 
50 USC 196: 49 CFR 1.46. except at 
otherwise noted. 

Dated: January 7.1985. 

Clyde T. Lusk. |r„ 

Rtfar Admiral, US Count Guard, Chief, Oijnx 
of Merchant Marine Safety, 

(FR Doc, 85-738 Filed 1-10-85. 645 am) 
billing coot <tio-u-«a 


FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Ch. I 

ICC Docket No. 61-893; FCC 84-6521 

Procedures for Implementing the 
Detariffing of Customer Premises 
Equipment and Enhanced Services 
(Second Computer Inquiry) 

agency: Federal Communications 
Commission. 

action: Sixth report and order. 

summary; The Order creates a 
framework under which certain Federal 
agencies will be able to obtain 
equipment and service needed for 
national security and emergency 
preparedness (NSEP) communications. 
The framework the Commission is 
creating will allow AT&T. through its 
subsidiaries ATAT Communications 
(ATAT-C) and ATAT Information 
Systems, and the Bell Operating 
Companies (BOCs) to provide specified 
Federal agencies with customer 
premises equipment for certain NSEP 
systems and in certain emergency 
situations. The core of this framework is 
a waiver which will allow ATAT-C and . 
the BOCs to act as a single point of 
contact for these agencies to facilitate 
the operation, maintenance, and 
servicing of NSEP CPE. 

EFFECTIVE DATE: |anuary 1.1985. 

FOR FURTHER INFORMATION CONTACT! 
Geoffrey Jarvis. Kent Nilsson. (202) 632- 
9342. 

Sixth Report and Order 

In the matter of Procedure* for 
Implementing the Detariffing of Customer 
Premises Equipment and Enhanced Service* 
(Second Computer Inquiry); CC Docket No. 
81-893. FCC 84-652- 

Ailopfed: December 21. 1984. 

Released: January 4.1985. 
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By Ihi? Commission: 

I. Introduction 

1. This Order creates a framework 
under which certain Federal agencies 1 * * 
will be able to obtain equipment and 
service needed for national security and 
emergency preparedness (NSEP| 
communications. The framework the 
Commission is creating will allow the 
American Telephone and Telegraph 
Company (AT&T), through its 
subsidiaries AT&T Information Systems 
(AT&T-IS) and AT&T Communications 
(AT&T-C), and the Bell Operating 
Companies (BOCs) to provide the 
specified Federal agencies with 
customer premises equipment (CPE) for 
certain NSF.P systems and in certain 
emergency situati* ons.* At the heart of 
this framework is a waiver which will 
allow AT&T-C and the BOCs to act a a 
single point of contact for these agencies 
to facilitate the operation, maintenance, 
and serv icing of NSEP CPE." In addition, 
independent telephone companies 
(ITCs) will continue to be able to act as 
a single point of contact for NSEP 
communications needs. 4 * * 


* The Federal agencies involved are the 
DrfMfltnent of Detenu (DoD). the Department of 
Energy. the Department of the Interior, the 
Department of TranRportalion (including the Federal 
Aviation Administration and the Coast Guard}, the 
General Service* Administration, the Central 
Intelligence Agency. Ihe Federal Emergency 
Management Agency, the National Aeronoutics and 
Space Administration, the United State* 

Information Agency, and the Nuclear Regulatory 
Commission. These agencies are hereinafter 
referred to a* tbr "specified Federal agencies 

■ See nn.8. IS. infra. 

* ATAT ha* indicated that a Matter for NSfcF 
purpose* Mould be unneef snery if it* Federal 
Systrm* Organization (FSO) petition is granted 
ATAT Direct Comment* at Z. In creating a waiver in 
this Order we do not endorse or deny ATAT* FSO 
petition, the policies established here wilt govern 
Ihe provision of NSW* equipment b> ATAT until Me 
Jake further action. 

* A specific waiver for the ITCs ts unnrcmsry 
since Ihey are not restricted by separate subsidiary 
requirements which would prevent their acting os a 
single point of contact for NSW See para. 2. infra. 
Ihe waiver granted in this Order is simply a means 
of allowing AT&T and the BOC* the same flexibility 
for NSEP provisioning which the ITCs enjoy in all of 
thnr operations. We also note that the detariffing 
requirements of this Order do not apply in any way 
ti» any ITC CPE tariffed at the Federal or State 
levels. As we indicated in CC Docket No. 81 -AW. 
Third Report and Order. FCC 84-483. Mimeo No. 
35148 (released Oct 28. 1984). NSEP CPE owned by 
the mr* witl be detariffed at some future date 
pursuant to a Notice of Proposed Rulemaking which 
will be issued in Ihe near future. Until an Order is 
adopted which specifically detariffs NSEP CPE 
owned by the FTC's, such equipment will remain 
under tariff. 


II. Background 

2. In Second Computer Inquiry v we 
established a set of rules * which require 
AT&T to provide CPE through a fully 
separated subsidiary which is not 
subject to tariff regulation. We also 
required that those subsidiaries of 
AT&T which are subject to tariff 
regulation, such as AT&T-C, be 
prohibited from engaging in the 
provision of CPE. In 1983 we adopted a 
limited waiver of these Computer II 
Rules to permit the BOCs and AT&T 
Long Lines (the predecessor of AT&T-C) 
to furnish new CPE to federal agencies 
to meet NSEP communications needs. 7 * * 
The Department of Defense (DoD) and 
other specified federal agencies were 
authorized to obtain new CPE from 
AT&T Long Lines and the BOCs in 
emergencies declared by the President 
and in certain other emergencies.* They 
were also authorized to obtain service 
from AT&T-C and the BOCs in other 
situations in which sole source 
procurement is permitted under federal 
regulations. New CPE furnished under 
the waiver could not be provided under 
tariff or added to the embedded rate 
base. The waiver was to expire on the 
date of divestiture of the BOCs from 
AT&T. CPE Waiver Order at para. IB. 

3. Effective on January 1,1984. at the 
same time as the AT&T divestiture, we 
ordered as part of the ongoing Second 
Computer Inquiry, that the embedded 
CPE owned by the BOCs be detariffed 
and transferred to AT&T-IS.* In the 
comment period preceding the CPE 
Detariffing Order the Federal Executive 
Agencies (FEA) argued that embedded 
CPE associated with certain NSEP 
systems 10 should not be detariffed and 
transferred to AT&T-IS, but rather 
should be transferred to AT&T-C so that 
end-to-end service to DoD and the other 
specified federal agencies could be 
maintained. In the CPE Detariffing 


♦27 FCC :d 384. nwn. 84 FCC 2(J SO (1980). 

further rmon.. 88 FCC 2d 512 (1981). affdsub non* 

Computer A Communications Indus. Ass'n v. FCC. 
003 F.2d 190 (D C. Or. 1982). cert denied. 461 Uit 
938 (1983) 

4 Section 84 702 of the Commission's Rules and 
Regulation*. 47 CFR 84 702 (hereinafter Computer II 
Rules) 

' ATAT Petition for Waiver of | 64.702 of the 
Commission's Rules and Regulations with Rofiecl 
to the Department of Defense and Specified 
Government Agencies. ENF 83-13. Memorandum 
Opinion and Order. 93 FCC Zd 832 (1983) 
(hereinafter CPF Waiver Order). 

•Defense Communications Agency Circular 310- 

130-1. Ch 11. para. 2 (Feb. 1982) defines these other 
emergency situations See CPE Waiver Order at 
para. 7 n.6 

•CC Docket No 81-893. Report and Order. 95 

FCC 2d 1278 (1983) (hereinafter CPE Detariffing 
Order). 

‘"For a hsl of these systems see CPF. DtUqiffing 

Ortfer. 95 FCC 2d at 1375 A n 146 


Order we rejected FF.As approach jmrt 
concluded (hut all CPE should be 
detariffed and transferred to AT&T-IS 
CPE I)etariffing Order, 95 FCC 2d at 
1376. We provided, however, that the 
detariffing of embedded CPE in NSEP 
systems would not occur until June 1. 
1984. in order to provide interested 
parties with the opportunity to comment | 
on the issues raised by FEA end to 
provide time for them to request waiven 
from the detariffing requirements. Id. 

4. AT&T, at the request of DOD and 
the other specified federal agencies, 
submitted a petition for such a waiver." 
The AT&T petition requested that all 
embedded CPE be transferred to AT&T- 
IS as of January 1.1984. and that AT&T* 
C be allowed to continue serving as (he 
single point of contact for the provision 
of NSEP services. To implement these 
requests AT&T asked that the 
Commission waive the Computer 11 
Rules as of January 1, 1984. to the exttni 
necessary to permit AT&T-C to be 
responsible for this CPE as part of its 
end-to-end service. AT&T also asked 
that AT&T-C be allowed to continue 
obtaining new CPE for the designated 
NSEP systems. 

5. On December 29.1983. the Chief. 
Common Carrier Bureau, issued an 
Order in this docket granting the AT&T 
waiver requests on a temporary basis 
subject to certain terms and 
conditions. 11 The Bureau Waiver Order 
waived the provisions of the CPE 
Detariffing Order which required that 
embedded CPE associated with NSEP 
systems be tariffed at the federal level 
until June 1.1984. waived the Computer 
II Rules in the manner sought by AT&T, 
and extended all the provisions of the 
CPE Waiver Order (but narrrowed the 
waiver to apply only to the 21 systems 
and circuits designated by FEA). See 
Bureau Waiver Order at paras. 13-17. 
The Bureau Waiver Order provided that 
the waiver would expire on May 31. 
1984. Id. at para. 21. On May 24.198*1. 
the Commission extended the waivers 
adopted in the Bureau Waiter Order 
from May 25. 1984. to December 31. 

1984. 11 

6. In the Bureau Waiver Order the 
Bureau noted that it would recomrm nd 
the issuance of a proposed rulemaking 
in this docket “to solicit comments from 
all interested parties regarding an 
appropriate framework for meeting the 
NSEP communications needs of DOD 


"ATAT Milton. ENF 83-13 (Hied Dec 14 19831 
•«CC Docket No 81-893 Orikr Mim«o No i70C 
(released (an. 10 . 1984 ) (hereinafter Bun*au Woirt r 
Ordcr\ 

"Oyiotkrt No. 81-893. Order. 49 Fed Reg 261® 
(|uly 10. 1984) (hereinafter Second Burma Waiver 
Order). 
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ami the specified federal agencies in a 
m.mner which gives due consideration 
to Sf't ond Computer inquiry 
requirements and principles." Bureau 
Waiver Order at para. 1 n.4. On June 20. 
1WJ4. the Commission released such a 
proposed rulemaking 14 In the Second 
Katie* we proposed four broad options 
for the provision of NSEP CPE 
consistent to the extent possible, with 
Ihe requirements of the Computer U 
Rules.** Under Option I we proposed to 
upend, or permanently waive, the 
Computer I! Rules to enable AT&T-C to 
as single point of contact for the 
2\ \SEP communications systems 
5pei ified by FEA 14 AT&T-IS would own 
th«* t*mhedded CPE for these systems, 
hut ATIT-C would be responsible for it 
;imi for any new equipment which 
\T*T-C might acquire to preserve 
existing capabilities. The same 
arrangement created for AT&T would 
also apply to any embedded CPE 
retained by the BOCs and used In 
connection with NSEP functions. * 1 ’ 

Under Option II AT&Y-C would retain 
or receive ownership of embedded CPE 
associated with the designated NSEP 
systems. This option would also require 
that AT&T-C be permitted to own and 
prm ide new CPE associated with these 
systems. The third option [Option III) 
t r posed expanding the role of Bell 
Communications Research Incorporated 
(Bellcore) lo supplant any end-to-end 
responsibility for NSEP communications 
needs currently performed by AT&T-C. 
Brllcoro would become the industry¬ 
wide point of contact for DOD and the 
othc, specified federal agencies for all 
NSEP communications needs. Full 
&H'and Computer Inquiry separations 
requirements would apply to 
relationships between ATfcT-C and 
AT&T-fS. and to relationships between 
regulated and unregulated) BOC entities. 
AI &T's embedded CPE used for the 
designated NSEP systems would be 
diMariflsd and transferred to AT&T-fS. 
f ire final option proposed in the Second 
Notice (Option IV) would require 
A I&T-1S, rather than AT&T-C. to 
function as the single point of contact 
for the designated NSEP systems. Under 
this option all embedded CPE associated 
"tth ihe designated NSEP systems 
would be transferred to AT&T-IS. AT&T 

'' CC Docket No SI 'SSI. Second Fun her Notn e of 
PtopoMd RulenukiDg. FCC 64-236, m PR J6IUQ 

|une 2Ui v.M \(hereinafter Srcond Notnx) 
t or 4 iictuiled (inscription of the four proposed 
*'t * wv Sccvtuf Notice At p.iras <M© 

f or « list of the 21 VSEP *y*t«ms (herein ifter 
! •’•wonted NSFP *y*t*tnO Appendix A 
* description of e»ch *y*tem. tee Appendix B 
\r^ifs»«otu Ity ATST-C and the reg'daird 
*, * rr> U*!ttt would he m ureorriianr* with the term* 
f ihe a*B WmvrrO, ( Mr 


would be required to provide new CPE 
for these systems only through AT&T- 
IS, and AT&T-fS would be permitted to 
resell basic transmission service 
acquired from AT&T-C or other earners. 

III. Comments 

7. Ten parties have tiled comments or 
reply comments in response to our 
Second Notice . 11 These comments fall 
into two groups, those which supported 
Option 1 and those which supported 
Option III. No party offers any support 
for Option II or for Option IV. 

8. Support for Option I focuses on the 
requirements of national security. 

Option I is viewed as a close 
approximation of the status quo because! 
it would allow AT&T-C to act as an 
NSEP single point of contact for DoD 
and the other specified federal 
agendas.* FEA deems it essential that 
this single point of contact be 
maintained to ensure equipment 
compatibility, comprehensive system 
coverage, maximum system 
performance, and the minimization of 
any nsk of unauthorized disclosure . m 
FEA further indicates that AT&T-C has 
the experienced personnel who 
understand these systems, without 
whose expertise and special handling 
unacceptable outages could occur. fl 
Option I is portrayed us a means of 
allowing AT&T and Ihe BOCs to provide 
the same type of end-to-end services for 
the designated NSEP systems that their 
competitors are already allowed to 
provide.” 

9. Option I also receives support as 
the alternative which upheld the 
competitive goals of Second Computer 
Inquiry. n Several commenting parties 


“ Mo filing *re American Satellite Company 

I ASC), Ihe Ante riled) Operating ComptniM 
(Amen tech). ATST, FEA. GTE Corporation (CFEt. 
Mountain States Telephone and Telegraph 
Company with Northwestern Belt Telephone 
Company and Pacific North* <**l Bell Telephone 
Company (Mountain Stale*}, Kahn Corporation 
(Rni«n). Telle l Saving Commumcabofii Company 
(Teltec), and the Telephone Companies (composed 
of thr Beil Telephone Company of Pennsylvania. lha 
Chesapeake and Potomac Telephone Company, 
the Diamond Stale Telephone Company. Nevada 
Bell. New England Telephone and Telegniph 
Company New |er*e> Bel) Telephone Company. 
New York Telephone Company. Pacific. Bell. South 
Central Bell Telephone Company. Southern Bell 
Telephone and Telegraph Company and 
Southwestern Bell Telephone Company} 

'•FEA Direc t Comment* at Sc ATST Direct 
* .omment* at X 

**PBA Direct Comments. appendix at 7. 

tl kt. at S. 

”FEA Reply Commant* at 10-11 ATST Reply 

Comment* at X 

“Telephone Compan+e* Direct Comment* at X 


indicate that the extension of the waiver 
to the BOCs would allow them into the 
NSEP market and would increase 
AT&T* competition in the provision of 
NSEP. 1 * Parties also note that this option 
would provide additional sources of 
end-to-end service to the federal 
government in emergency situations.” 

10. Opposition to Option 1 is 
motivated almost exclusively by an 
alleged threat to competition in the 
market for national security 
communications which would result 
from a waiver of the Computer II Rules 
in favor of AT&T. GTE argues Uih! 
suppliers which are qualified to take 
purt in the management of govemm«?nt 
communications systems would be 
precluded from bidding for full 
participation in such systems. M ASC 
suggests that any waiver of the 
Computer 11 Rules could be used as the 
basis for non-competitive procurement 
for government communications.* 1 Rolm 
notes that the Commission has 
continually rejected applications for 
Computer II Rules waivers in the past 
and it should do so here.” Finally. GTE 
indicates a belief that there has been no 
adequate showing that only AT&T or the 
BOCs can provide critical NSEP systems 
or CPE. especially since DoD has stated 
that other companies are viable 
candidates for providing end-to-end 
NSEP services” 

11. GTE indicates that should the 
Commission accept Option I. AT&T* 
activities should continue to be 
monitored to prevent any AT&T 
advantage. GTE suggests that current 
reporting requirements must be 
preserved and the Commission should 
require additional pre-transaction 
reports on any transaction involving the 
waiver.”FEA opposes any form of 
advance Commission review and 
approval of waivers. It suggests that the 
proposal would put the Commission in 
the place of the General Accounting 
Office and would require the 
Commission to assess agency 
judgments. 11 FEA also notes that the 
pre-approval proposals did not 
distinguish between routine and 
emergency NSEP requirements and 
requiring such approval in emergency 
situations could cause unacceptable 
delays.” 


u Jd of XTEA Reply Comment* at Z 
n FEA Direct Comment* At 7. 

“GTE Direct Comment* At X 
ASC Direct Comment* At Z 
“Holm Reply Comment* at Z 
“GTE Direct Comments At M. 
“GTE Direct Comment* At 10 
* FEA Reply Comment* At 16. 
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12. The Telephone Companies and 
Mountain States, although generally 
supportive of Option 1. propose a 
modification in the way it deals with 
augmentation of the designated NSEP 
systems. Under the Bureau Waiver 
Order . and under Option I as proposed. 
AT&T is allowed to augment existing 
NSEP systems. These parties indicate 
that, to prevent abuse. Option 1 should 
be modified to create a clear line 
between augmenting existing NSEP 
systems and creating new ones, in order 
to prevent AT&T from using the waiver 
as a springboard to become the sole 
source for all existing and future NSEP 
communications CPE. The Telephone 
Companies propose that no new 
locations be added to the 21 designated 
NSEP systems from those existing as of 
July 1.1984. and no significant increase 
in line capacity in those systems be 
allowed.” Mountain States argues for 
stricter limits on augmentation. Under 
the Mountain States modification, 
systems would be frozen at their current 
size and any new procurement would 
have to be on the open market.” 

13. FF.A and AT&T oppose any 
restrictions on augmentation. FEA 
argues that there is no need to limit 
augmentation since the existing waiver 
has been used only infrequently and the 
specified federal agencies are aware 
that the Commission could withdraw 
any future waiver if the waiver is 
abused.” Moreover, the federal 
procurement regulations already require 
special justification, not related to or 
provided by the Commission waiver, for 
sole source procurement.” AT&T notes 
that the government decides its own 
needs and chooses its own suppliers. 
Because it is impossible for AT&T to 
abuse the waiver by providing the 
government with equipment it does not 
want. AT&T argues that there is no need 
to limit the size of NSEP systems.” 
Finally. FEA suggests that freezing the 
size of NSEP systems ignores the reality 
of operational communications needs 
and could lead to the fragmentation of 
systems.” 

14. The supporters of Option III claim 
that it would encourage competition by 
removing AT&T as the single point of 
contact. Rolm argues that the option 
would tend to irradicate the present 
dosed procurement atmosphere.** while 


10 Telephone Curapante* Direct Comment* At 4 
“Mountain Slates Direct Comments at 4 

*FEA Reply Comments at 13. 
u ld. At 14. 

n ATJkT Reply Comments *t 6-7. 

**FEA Reply Comments a! 14. 

•* Rolm Reply Comments tit X 


ASC suggests it would bolster 
competition by adhering to the 
separations requirements of the 
Computer II Rules. 4 * * It is also suggested 
that this option would meet the 
legitimate security needs of the federal 
government by providing a single 
contact point for NSEP, 41 especially 
since there has been no showing that 
only AT&T and the BOCs can 
adequately provide NSEP. 4 * 

15. The parties supporting Option 111 
also propose that an organization other 
than Bellcore become the new NSEP 
single point of contact for DoD and the 
other specified federal agencies. GTE 
proposes, and ASC and Rolm agree, that 
the National Coordinating Center (NCC) 
replace Bellcore as the single point of 
contact. 4 * NCC is favored because it was 
specifically created to respond to NSEP 
telecommunications requirements, and 
because it was never part of the Bell 
System. 44 

16. Option III is strongly opposed by 
several of the commenting parties. The 
opponents focus on potential problems 
with coordination of NSEP 
communications activities by an entity 
(NCC or Bellcore) that would have no 
prior experience in handling the 
responsibilities it would be required to 
assume. 44 FEA argues that the new 
entity might have substantial difficulties 
creating the new capabilities it would 
need to provide adequate end-to-end 
service for the designated NSEP 
systems, and that this process would be 
wasteful because similar capabilities 
which exist in AT&T would be allowed 
to deteriorate. 4 * AT&T comments that 
the adoption of this option, in addition 
to creating operational problems, could 
lead to significant anti-competitive 
impacts. AT&T argues that under Option 
III the government, to obtain its NSEP 
requirements, would have to deal with a 
single entity representing the entire 
telecommunications industry, and this 
would require collaboration among 
competitors with anti-competitive 
implications. 0 

17. There arc specific concerns about 
the two organizations. Bellcore and 
NCC. proposed os the coordinating 
entity. AT&T notes that the BOCs are 


" ASC Direct Comments nt 2. 

••/ d. 

•* GTE Oirrcl Comments At VA 

•* GTE Direct Comment* At 7: ASC Direct 
Comments at 2: Rolm Reply Comments at 3. 

•• GTE Direct Comments at 7; ASC Direct 
Comments at 2. 

m FEA Direct Comments At S, Mountain States 
Direct Comments At 3: Amcrileeti Direct Comments 
at 4. 

“ FEA Direct Comments at ft AT&T Direct * 
Comments at 10 

" AT&T Direct Comments at 10-11 


prevented by the AT&T divestiture from 
providing interexchange service. 44 and 
since Bellcore is owned by the BOCs its 
provision of end-to-end NSEP 
communications might violate the 
Modification of Final Judgment. 4 * FEA 
directing its comments toward NCC. 
indicates that NCC was not created to 
be a provisioning organization for end 
to-end NSEP service. Its planned role 
w'cis to be a vehicle by which the feder.il 
government would seek to facilitate a 
cooperative and coordinated multiple 
supplier response to NSEP 
telecommunications requirements.” FEA 
also indicates that GTE was not entirely 
straightforward in its proposal of NCC 
as the provisioning organization. In 
discussions surrounding the creation of 
NCC. GTE argued that the NCC Charter 
limits NCC involvement to existing 
emergencies. 11 FEA notes that GTE 
specifically objected to an NCC role 
assisting in the initiation and 
coordination of NSEP communications 
services—an area where GTE now 
argues NCC should take the central 
role.” 

18. Option II is not supported by any 
party, although FEA indicates it would 
be acceptable if the Commission should 
not choose Option !. M Much of the 
opposition is predicated on the option's 
predicted anti-competitive effects These 
effects are presumed by the commenting 
parties to be similar to those they 
foresee for Option I because AT&T-C 
would remain the single point of contact 
for the 21 designated NSEP systems.” 
Parties also argue that Option II would 
create competitive problems in excess of 
those noted for Option I because it 
would exclude the BOCs from the 
waiver 15 and because AT&T-C w r ould 
not be required to inform DoD and the 
other specified federal agencies of 
alternative sources for NSEP equipment 
and services.” Finally. AT&T argues 
that Option 11 is unacceptable because it 
would unnecessarily fragment the CPF. 
serving the federal government, thereby 
increasing AT&Ts costs by requiring 
AT&T-C and AT&T-1S each to support 


M Mod tfteaUoti of Firm! lodgment in United Sr* '< 
v. American Tei * Tel Co.. 522 F.Supp. 131 (DUG 
191121. tiff'd *ub now Maryland tr. United State* 

vs. toot (i«» 

•* AT&T Dirrct Comment* At 10 
•* FEA Reply Comment* At 6-7. 

41 Id. At 11-12. 

w FEA Direct Comment* ai A. 

M Central Direct Comment* At 2. ASC Direr i 
Comment* at 2; Rolm Rrply Comment* At 2-3 
u Amrritech 0<rect Comment* At 3. Tokphw** 
Compttnie* Direct Commrnl* at 6-7 
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rhe provision of identical government 

I 19. No party supports Option IV and 
I nearly all of the commenting parties 
Irtppuse it. The parties see in this option 
j I of the faults of the other three 
Lotions and none of the virtues. AT&T- 
ItS is preceived as incapable of quickly 
developing the needed coordinating 
nu'rh.inlsm,** competition would be 
reduced by excluding the DOCs as 
vjppliers and by not requiring AT&T-IS 
to notify tho agencies of alternative 
I sources of NSEP services.'* and an 
nstitutional bias in favor of AT&T and 
AT&T-IS would be created. 40 Moreover. 
ATaT indicates that the resale of 
services is not flexible enough to meet 
all NSEP needs, and since system design 
» often the key to NSEP requirements. 
ATXT-IS does not have sufficient 
experience to oversee NSEP serv icing on 
And end-to-end basis.* 1 

IV Discussion 

20 In the Second Notice we presented 
four options for the provision of NSEP 
communications. Our evaluation of 
thrsr options centers on two policy 
considerations: The impacts of the 
options on national security and their 
impacts on competition in the NSEP 

> It communications market. As we 
discuss below, we musl reconcile the 
conflicts between these two 
considerations without unduly 
compromising the objectives underlying 
each of them. 

21 fhe primary national security 
consideration for an NSEP provisioning 
framework is ensuring that the 21 
designated NSEP systems are 
.idequ.itely maintained und managed. 
Two conditions are critical to the 
continued viability of these 
wstnms.**First. DoD and the other 
specified federal agencies must have a 
single point of conflict within the 
telecommunications industry capable of 
providing end-to-end services for these 
systems. And. second, the organization 
which provides this service must have 
the demonstrated capacity to do so. FEA 
suggests this latter condition requires 
lhat the organization which has 
provided such serv ices over time 
'continue to do so.* 1 The Commission is 


ATftT Direct Comnrmta at ft 
’ KEA Direct Comments «t JO. 

Arnefftftch Direct Comments ut 3; Mountain 
Direct Comments at ft 

"IrtapIlOM Companies Direct Comment* si ft-7; 
VM Direct Comments at ft 
" ATsT Direct Comments at 12. 

" FRA Direct Comment*, appendix at 7-tL 

M /r/. 


convinced that both of these 
requirements are important to ensuring 
the viability of the designated NSEP 
systems and hence to protecting 
national security.* 4 We are well aware 
of the technical complexity of these 
systems and the logistical problems 
which such complexity entails. We are 
also aware that DoD and the other 
specified federal agencies are not 
prepared to operate and maintain these 
systems. Nor is it clear that any entity 
which is not itself a telecommunications 
provider is capable of providing the 
needed technical and coordinating 
skills. We are convinced that the public 
interest in preserving our national 
security is best served by allowing 
various entities in the 
telecommunications industry' which 
have provided end-to-end service to 
continue to be able to do so. 

22. The second conaiderotion which 
we must take into account is the 
promotion of competition in the 
provision of NSEP equipment and 
serv ices. Over the past decade. In 
several proceedings, the Commission 
ha3 taken action to create viable 
competition in the provision of 
telecommunications equipment and 
services.* 4 We have found that in most 
areas the forces of competition will 
provide the most efficient and effective 
regulation.** 

23. We recognize, however, that in the 
NSEP communications area it is very 
difficult to create a fully competitive 
environment while at the same time 
avoiding unacceptable national security 
risks. This conflict is in part a 
consequence of the requirement, noted 
above, that DoD and the other specified 
federal agencies have a single point of 
contact within the telecommunications 
industry for NSEP communications 
services ond equipment. A single point 
of contact presents problems for 
competition with regard to the provision 
of CPE because the entity which has 
been chosen by DoD or another 
specified federal agency as a "general 
contractor" for an NSEP system will 
have an incentive to furnish its own 
equipment to the exclusion of those from 


••Set* para 27, infra, 

—See. Secotul Computer Inquiry: 
Competitive Carrier Rofamakfnp 01 FCC 2d 50 
1 neon , 83 FCC 2d 54 | !98Jfc Dometta: Fixed- 
Satellite Transponder Sobs. 00 FCC 2d 1236 (UM2J. 
nffd sub non , Wald Communications v. FCC. D C 
Clr. No 6/-2054 (June 1.18S4J; Domestic 
Communications Satellite Focilitieik 35 FCC 2d 544 
11072): Spectohred Common Carrier Service*. 29 
FCC 2d ICO (1071). off d sub nom. Washington Utils, 
ft Ttnnxp, Comm'n v. FCC 513 F’ftd 1142 (Oth Or ). 
Ctrl denied. 423 U.S. 830 (1975J. 

-See CPE Detariffing Order. 85 FCC 2d at 1260 


other suppliers.* 7 Thus, there is u 
potential risk that NSEP systems will 
tend to become locked in to the 
company which is chosen as general 
contractor. This competitive problem is 
magnified by the fact that a substantial 
majority of NSEP systems are currently 
managed by AT&T.** AT&Ts 
management of these systems has 
allowed it to assume an extensive role 
in the provision of NSEP 
communications services and 
equipment, and a continuation of its 
management role for the designated 
systems could tend to extend AT&Ts 
central position regarding NSEP 
communications. 

24. As a consequence of the 
continuing organizational and 
management needs of the 21 NSEP 
systems, we must now moke a decision 
which balances considerations of 
national security against the competitive 
principles we have implemented and 
supported for many years. In this 
proceeding, the comments and our own 
analysis have convinced us that there is 
no practicable means to reconcile fully 
the conflicting demands of both policies. 
Thus, we have concluded that to the 
extent that both policies cannot be fully 
realized, the concerns of national 
security must receive the higher priority. 
This is especially the case because we 
have concluded that the requirements of 
national security are more at risk in this 
proceeding than those of competition.** 
The 21 designated systems, although 
worth several hundred million dollars, 
represent only a tiny fraction of the 
overall communications market.” 1 Yet, at 
the same time these are communications 
networks which are at the heart of some 
of the Nation’s most crucial defense and 
emergency preparedness systems. 11 


* 7 Thw tendency la suppressed by certain 
conditions established In this Order See pant* 30- 
32 . infra. 

— AH of the 21 designated NSEP systems are 
managed by ATftT. ATftT also manage* root* than 
35 others not covered by this Order. No other 
commenting party has indicated that it is involved 
in more than one or two NSEP system*- See ASC 
Direct Comments at 1: GTE Direct Comments at ft 

*• As has been noted in Severn I proceeding*, 
competition is not an end in Itselt but hi merely one 
means of serving the public Interest a* is required 
by Sectroo 1 of the Communications Act of 1834.47 
US.C 151 See FCC » . RCA Communication*. Inc « 
34ft U S. 8ft 92 (1853): Hawaiian Ttd. Co. v FCC. 40ft 
F'2d 771. 776 (D C. Or. 1874). 

" The original waiver granted to A1 AT was for 5ft 
systems, see CPE Waiver Order at para, ft but this 
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Thus, the nature of our policy decision 
in this Order could have serious 
repercussions for the national defense, 
but would be unlikely to have more than 
u peripheral impact on overall 
competition in the provision of 
communications equipment and 
services. 

25. Accordingly, we select the Option 
I waiver as the best means of ensuring 
the continued viability of the 21 
designated NS HP systems, while at the 
same time preserving to the greatest 
extent possible die pro-competitive 
aspects of our Computer 11 Rules. The 
Option 1 waiver is the best means of 
preserving the existing organizational 
capabilities for the end-to-end 
maintenance and provisioning of the 21 
designated NSEP systems and for the 
provision of communications equipment 
in emergency situations. We also select 
this waiver because in the long run. and 
with the restrictions we will place on it 
it will be the framework which is most 
favorable to competition. 

28. In adopting Option I we are 
creating a permanent waiver of the 
Computer 11 Rules which will permit 
AT&T-C and the regulated DOC entities 
to maintain end-to-end responsibility for 
NSEP communications in cases of 
Presidentiaily declared and other 
emergencies*• and on a continuous 
basis for the designated NSEP systems. 
The Commission, although creating a 
permanent waiver, reserves the right to 
reevaluate the waiver should conditions 
warrant. Under this waiver AT&T-C 
and the regulated DOC entities will be 
permitted to be responsible for the 
acquisition of limited amounts of new 
CPE to replace embedded CPE in the 
designated systems and for the 
reasonable augmentation of these 
systems. 1 * AT&T-C and the BOCs will 
also be permitted to be responsible for 
the acquisition of unlimited amounts of 
CPE to carry out requested functions 
during Presidentiaily declared and other 
emergencies. 14 New CPE which is not 
needed to augment or replace embedded 
CPE for the 21 designated systems, or 
for a requested mission during a 
Presidentiaily declared or other 
emergency, will not be covered by this 
waiver. 


" Those **tnrrgrnr»e* •pcrifVrd tn Defense 
Communication* Agency Circular 310-1 JIM. Ch. U. 
para 2 (Feb. MM2). See CPE Waiver Order at para 7 
n& 

" For rule* on augmentation. *ee para JU infra. 

H By **requr»ted function*’ 1 we mean itw 
function* which result from a ■pacific request from 
Del) or another specified federal agency for ATlT- 
C or a regulated HOC entity to carry oat *oma 
million relating lo Pmukoliilly declared or other 
emergencies. 


27. As we noted previously, the 
primary reason for this waiver is to 
maintain the integrity of the 21 
designated NSEP systems. At the 
present time. AT&T-C has the existing 
personnel and expertise to maintain 
these systems, expertise that can only 
be gained from long experience with the 
unique aspects of each installation. An 
organization which lacked this 
experience (such as Bellcore. NCC. or 
AT&T4S) would take considerable time 
to develop it after assuming the role of 
system manager. In the interim these 
systems, which are crucial to the 
national defense, would be maintained 
by an entity which is not fully capable 
of providing the needed service. We 
have concluded that there arc 
unacceptable risks involved in 
permitting an inexperienced and id- 
prepared organization to serve as 
system manager for critical defense 
communications systems. It is the 
existence of this expertise and 
experience in AT&T-C, and the 
difficulty in obtaining it elsewhere, 
which in part have led us to select 
Option I and to reject Options III and IV 
as unacceptably risky from the 
standpoint of national security. 
Moreover, if a new entity were selected 
it would be acquiring the needed 
expertise while an equivalent capability 
in AT&T-C would be allowed to 
deteriorate. To eliminate this waste of 
resources, and to prevent potentially 
dangerous lapses in the proper 
functioning of these systems. AT&T-C 
will be permitted to continue to fullfill a 
responsibility it has performed for many 
years. 

28. Although Option I may not be the 
best means for creating a completely 
competitive environment for the 
provision of NSEP equipment, of the 
available options it is the one which will 
have the least long term negative imped 
on competition in the communications 
industry and is the alternative that, as 
conditioned, will best promote 
competitive goals. First, its impact on 
competition for the overall provision of 
CPE will be minimal since the waiver of 
the Computer 11 Rules established in this 
Order is strictly limited to the 
designated systems and to certain 
emergency situations. Second, by 
allowing the BOCs to provide CPE and 
associated services for the designated 
systems we are creating additional 
competition to AT&T for these 21 
systems that would not otherwise 
exist. 7 * None of the other options 


"For « description of the HOC waiver sec para. 
3b mtpru. 


outlined in the Second Notice contained 
this competitive factor. Finally, 
government procurement regulations 
control the acquisition of equipment for 
the designated systems, and those 
regulations place strict limitations on 
what DoD and the other specified 
federal agencies can and cannot do. 711 
These existing regulations will help 
promote competition in the NSEP 
procurement process. 

29. Each of the alternative options has 
significant drawbacks compared with 
Option L Options II and IV. although 
limited in scope, do not provide for 
additional competition to AT&T from 
the BOCs. In addition. Option II would 
require a broader waiver than the one 
we are mandating here because It would 
allow AT&T-C to own as well as 
manage the embedded CPE for these 
systems. 77 Finally. Option 111 could 
present a threat to overall competition 
In the industry. Option III would create 
an industry-wide point of contact for 
NSEP equipment provisioning (in 
Bellcore, NCC or some other entity! and 
would require all companies in the 
industry to cooperate regarding NSEP 
communications needs Allowing such 
cooperation in a single forum could 
provide a ready mechanism for the 
formulation and imposition of various 
exclusionary and other ahti-compefitivc 
practices. Thus, from an industry-wide 
perspective 7 * wc perceive the Option III 
approach as providing unnecessary 
dangers lo competition in the overali 
provision of telecommunications 
equipment and services. 

30. The NSEP communications 
equipment provisioning framework 
outlined above, as well as being 
inherently limited in its impact on 
overali telecommunications competition, 
is flexible enough to allow certain pro- 
competitive aspects to be included in 
the framework. In describing the waiver 
we noted it is limited to certain 
emergencies, to replacing embedded 
CPE, and for the reasonable 
augmentation of existing systems. 7 * We 
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See Federal Acqafeittan Reftulutioii. 4S CFR 
14. t(D-1(a). MJTO-fr-1: see ohm Pah. L 9D~7?. 97 
Stat. 403 fAup //. 10*31 Offtc* of Federal 
Procurement Pointy. Policy Letter So 34-Z “M*'* 
Competitive Procurement Procedure*. "48 PM 3315 
( 1984 ). 

AI*o. AT&T suggest* this option would esusr 
dupUcation of factfittri resulting »n oconomii 
inefficiency, an outcome the Commission wishes U» 
avoid See par* 10. supra 

Viewed from a single-company pertpectur »h*» 
option might seem to enhance competition since •» 
would reduce AT&Ta ability to dominate the 
provision ol NSEP commumcetion* services and 
equipment. However, viewing the industry as a 
whole, the idea of creating forums where 
competitors leant to cooperate is not a pro 
competitive policy choice. 

,f See para 2a supra. 
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chose to impose this “reasonableness** 
limitation on augmentation as a means 
of promoting competition by preventing 
AT&T from creating entirely new 
systems tinder the auspices of our 
limited waiver Although some 
commenting parties suggested we 
strictly limit the size of NSEP systems, 
we have rejected this approach because 
it would be too inflexible to meet the 
requirements of national security. We 
ire i onvinced that the augmentation 
limitation is sufficiently flexible to 
protect national security, but not so 
broad as to allow entirely new systems 
to !w “augmented" onto systems 
covered by the waiver. Wc also note 
that the reporting requirements we 
impose in this Order will assist the 
Commission in identifying and 
eliminating any abuses of the 
limitation.* 0 

31 A further pro-competitive aspect of 
tbi* waiver we are creating is the 
requirement that AT&T-C and the BOCs 
must inform DOD and the other 
specified federal agencies of alternative 
CPE suppliers should there be a need for 
additional CPE. In any case in which 
AT&T-C or a BOC is authorized by the 
waiver to be responsible for the 
acquisition of new CPE. and service 
required by DoD or another specified 
federal agency cannot be provided with 
CPE from the embedded base. AT&T-C 
or the BOC will be required to notify the 
affected government agency. AT&T-C or 
BOC will specify the CPE which is 
unavailable and will identify one or 
more suppliers, at least one of which 
must not be affiliated with the BOC or 
AT&T-C.* * 1 * * * The affected government 
agency will then determine from which 
supplier AT&T-C or the BOC will obtain 
the new CPE in question, and will . 
advise AT&T-C or the BOC, which will 
then obtain the CPE and be responsible 
for it as part of end-to-end service to the 
federal government. If AT&T-C or the 
BOC is unable to specify an unaffiliated 
vendor it must so certify to the affected 
agency and to this Commission. This 
requirement, which mandates that 
alternative suppliers be identified, will 
> >w DnD and the other specified 
federal agencies to select their own 
equipment suppliers and should reduce 
an > anti competitive effect of having 
A r&T-C, a BOC. or some other 
company us the general contractor. 

32, The final action we take in this 
Order to protect competition in the 


* See para*. 31-32. mfm. 

Nulhtng iu dil* Order«»Intended to limit the 
^•‘frnroent ugenotft to (hoac supplier* identified 

l ^ *T-C or a BOC Tha ageiwiet remain free to 

hoov «n> CPF inpptier# who can meet their CPF 

"••ed*. 


NSEP marketplace is to impose upon 
AT&T-C and thef regulated BOC entities 
a quarterly reporting requirement,* 7 We 
impose this requirement to ensure that 
AT&T-C and the BOCs do not abuse the 
waiver we are granting, and we note 
once again that we have reserved the 
right to review this waiver should the 
conditions warrant. We do not require 
pre-approval for use of this waiver, 
since such a requirement would 
unnecessarily burden this Commission. 
AT&T-C, and the BOC9. It would also 
reduce flexibility in the case of an 
emergency. 

33. There are some final points in 
regard to the waiver which must be 
addressed. First. AT&T-C or any BOC 
operating under the waiver will be 
required to bill any maintenance of 
service charges for CPE to DoD or a 
specified federal agency in accordance 
with any applicable tariffs. These 
expenses should not find their way. in 
any form, into the rate base where 
ratepaying customers would become 
responsible. Second, to protect the 
ratepayers further. AT&T-C and the 
regulated BOC entities will be allowed 
to act as general contractors for the 
specified NSEP systems and in cases of 
Presidentially declared and other 
emergencies, but will not be able to take 
title to any new CPE. New CPE will be 
titled in the affected government agency, 
AT&T-IS, or a BOC unregulated 
subsidiary. Any expenses incurred by 
AT&T-C or a BOC in connection with 
making the needed procurement 
arrangements shall not be allocated to 
any sevice or facility other than the 
NSEP service or facility with which the 
expense is associated, 

34. Finally, in regard to detariffing of 
embedded CPE which was approved on 
an interim basis In the Bureau Waiver 
Order we now make such detariffing 
final. Embedded CPE currently owned 
by AT&T and used for NSEP 
communications functions shall be 
detariffed and transferred to AT&T-IS. 
The transfer will be in accordance with 
the terms of the CPE Detariffing Order. 
The transition period will be retroactive 
to the time AT&T first offered the 
equipment for sale. w and any price 
increases will occur at the intervals we 
have specified in previous 


u See pare. 30. infm. on the type of report which 
will be required. 

*Mn it« comments AT&T noted the) it hod treated 
equipment from the 21 designated systems as 
detariffed on January l. 1984. AT&T Direct 
Comments at 7-8. In this Order wc support AT&T* 
actions, except to the extent that whjt wc have said 

in this Order is different from the CPEOeiahffin^ 
Order 


decisions.* 4 The NSEP CPE will be 
aggregated with other multi-line CPE tor 
the purposes of the net book value 
limitations. 

35. Wc shall require the policies, rules 
and requirements established in this 
Order to take effect on January 1.1985 
We recognize that the Administrative 
Procedure Act (APA) requires the 
effective date of rule to occur at least 30 
days following publication in the 
Federal Register, “except... as 
otherwise provided by the agency for 
good cause found and published with 
the rule," 5 U.S.C. 553(d). To the extent 
that this provision of the APA may be 
applicable to this Order, we hereby find 
good cause for an earlier effective date 
to exist because of the need for these 
policies, rules, and requirements to be in 
place by fanuary 1.1985. Such an early 
effective date is essential to the 
continued effective and efficient 
operation of the 21 designated NSEP 
systems, and hence to the national 
security. 

V. Ordering Clauses 

36. It Is therefore ordered, pursuant to 
sections 4 (i) and (j). 201-205. 213, 218, 
220. and 403 of the Communications act 
of 1934, 47 U.S.C. 154(i). 154(j). 201-205, 
213. 218, 220, and 403. That the waiver, 
policies, and requirements set forth 
herein are adopted, effective January 1 
1985. 

37. It is further ordered, that the 
American Telephone and Telegraph 
Company and any Bell Operating 
Company using this waiver shall 
provide quarterly reports to the Chief. 
Common Carrier Bureau, on the types 
and quantities of new customer 
premises equipment provided by AT&T 
Communications and the BOCs pursuant 
to this waiver. These reports shall 
indicate whether the new CPE was 
acquired to replace embedded 
equipment to augment an existing 
system, or as part of a requested mission 
during a Presidentially declared or other 
emergency. These reports shall be filed 
no later than 30 days after the close of 
each calendar quarter, beginning with 
the quarter ending March 31,1985. 

38. It is further ordered, that AT&T or 
a BOC shall notify the Chief. Common 
Carrier Bureau, in writing on any 
occasion when the waiver is used and 
an unaffiliated alternative supplier 
cannot be named. Such notification shall 
include the specifications of the 


CC Docket No. 81-883. Second Report auJ 
Order. FCC No. 84-268. 49 FR 277S4 (relejwid fun* 
29.1984); CC Docket No 81-883. Order. FCC No 84 
XM 49 PR 30710 (rebated |utu? 29. 1984) 
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equipment for which an unafftiiated 
supplier could not be located. 

39. It is further ordered, that Iht 
mutton for leave to file lute comments 
filed by the Telephone Companies is 
granted. 

4a It is further ordered. That the 
inclusion of a missing page in an original 
filed by the Federal Executive Agencies 
is accepted, as requested by the Fedpial 
Executive Agencies. 

Federal Communication* Cotmtitakm 

William |. Tricarkn 

Secretary. 

Appendix A 

Designated NSEP Systems 
Automatic Secure Voice 
Communications Network 
(AUTOSEVOCOM) 

|oint Chiefs of Staff Alerting Network 
(JCSAN) 

Mine toman 

SAC Primary Alerting System (PAS) 
SAC Operations Conference Svatem 
(SOCS) 

SAC Command Post Command and 
Control Consoles (Turrets! 

NORAD Alerting System (NAS) 

TAC Command and Control Alerting 
System (TACCALS) 

TAC Force Control Management 
System (TACNET) 

Military Airlift Command Operational 
Phone System (MACOPS) 

Air Force Digital Graphics System 
(AFDIGS) 

Air Force Command Post Alerting 
Network (COPAN) 

Air Force Command Post Record 
Capability (COPREC) 

White House Communications 
Agency Transportable Electric 
Consoles (TECs) 

White House Communications 
Agency Echo Fox Radio System 
U.S National Airspace System 
FEMA (classified system) 

Emergency Broadcast System 
FEMA National Voice System 
(FNAVS) 

FEMA National Warning System 
(NAWAS) 

Nuclear Regulatory Commission 
Emergency Notification System 
(ENS) 

Appendix B 

Critical National Security and 
Emergency Preparedness Systems / 
Circuits Requiring End to Em! 
Provisioning, Including CPE. by A T&7' 
Long Lines 

Department of Defense 

A. Automatic Secure Voice 
Communications Network 
(AirrOSEVOCOMf: 


AtrrOSEVOCOM. utilizing the 
AUTOVON network, provides a sccurr 
voice network for the purpose of 
exchanging Information of any security 
classification. This system consists of 
both manual and automatic switched 
voice networks which have been linked 
together to form a single system. It is 
designed to provide users with a mean;, 
for exchanging classified information 
over circuitry which has been 
cryptographically secured. 

B. faint Chiefs of Staff fJCSf 

1. faint Chiefs of Staff Alerting 
Network (fCSAN): This is the primary 
non secure voice alerting system of the 
Joint Chiefs of Staff. It connects the 
National Military Command Center with 
the command centers of the Unified and 
Specified commands throughout the 
world via direct fines which permit 
instantaneous and reliable connectivity 
for critical command and control of U.S. 
forces. It is the means for dissemination 
of Emergency Action Messages to the 
CINCs. 

2. Minulvman: This interstate VHP 
mobile radio system provides 
continuous command and control voice 
connectivity between and among key 
DoD command and control personnel, 
and between DoD and other 
Government agencies personnel. It 
extends the National Military' Command 
and Control System from land line 
switchboards via radio to key 
Government personnel anywhere in the 
Washington Metro area, and ensures 
continuous connectivity while personnel 
are in transit. 

C. Strategic Air Command (SACf: 

1. SAC Primary Alerting Systems 
(PASf: 

PAS is the Commander in Chief 
(CINC) SACs primary* voice 
communications system. It links 
Headquarters SAC, the Numbered Air 
Forces. SAC Unit Command Posts. Air 
National Guard Bases. Dispersal Bases. 
Missile launch control centers. Giant 
Talk HF sites, and Super Low Frequency 
Communications Systems sites. It 
includes CPE at such sites, dedicated 
leased circuits between the sites, and it 
is used to increase alert force readiness, 
direct the positive control launch of alert 
aircraft, and relay National Command 
Authority execution directives. 

2. SAC Operations Conference System 
fSOCS): 

SOCS is CINCSAC's backup to the 
PAS. and in addition provides voice 
command and control capability for 
conferencing for aircraft emergencies, 
potential missile hazards, and air to 
ground phone patches through unit 
command posts for airborne aircraft 
experiencing difficulties 


3. SAC Command Post Command and 
Control Consoles (Turretsf: 

The Main Operating Base turret 
(Command Post Console) is the 
termination interface between the PAS 
SOCS, and the individual base 
command and control systems (klaxon- 
the tactical air-crew alerting network, 
the interbase radio system, etc.) to alert 
air crews and aircraft. While the MOM 
turrets are currently provided under 
contracts with the BOCs. the pre- 
divestiture AT&T corporate structure 
ensured the effective integration of this 
CPE into SACs command and control 
communications capability. For 
example. AT&T maintained 
configuration control over the consol*- 
thereby ensuring the required uniformity 
at each of the 30 Command Post 
locations. With the impending 
divestiture of the BOCs and AT&T into 
separate, unaffiliated companies. SAL 
believes it imperative to integrate the 
MOB consoles with the transmission 
network provided by AT&T Long Line* 

D. NORAD Alerting System (NAS): 
The NAS is the primary means for the 
Conixnander-in-Chief (CINC) NORAI) to 
command and control his units. It is a 
voice network but is being upgraded by 
AT&T Long Lines by the addition of 
computer control to monitor line status, 
perform roll calls and restore circuits 
Provision of the entire system by Lons 
Lines is a firm operational requirement 
to ensure the NAS system meets 99.9 
percent availability criteria because (he 
computer control will be distributed 
throughout the network and the termini! 
equipments In addition, separation of 
such a system into CPE and network 
would create maintenance problems 
E Tactical A ir Command (TA C): 
t TAC Command and Control 
A lerting System (TACCALS): 

TACs alerting system provides 
instantaneous alerting capability from 
the TAC Command Post to TAC 
Command Posts of wing level or higher 
This system also provides instantan^HJ* 
primary voice communications between 
the Ninth and Twelfth Air Force 
Command Posts and their respeclivr 
subordinate unit command posts and 
provides TAC with an alternate route to 
subordinate unit command posts. 

2 TAC Force Control Management 
m (TACNET): 

This system provides timely digital 
communications between Headquarter 
Tactical Air Command. TAC Numbered 
Air Forces, and TAC contingency 
support staffs to gather and correlate 
information necessary to formulate 
command and control decisions, 
expedite dissemination of these 
decisions, receive and disseminate 
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into mu lion required to implement these 
decisions, and report status or problems 
of implementation. 

F. Military Airlift Command 

Military r Airlift Command 

tyr rational Phone System (MACOPS) 

MACOPS is a standardized slate-of 
the art leased command and control 
communications console system 
developed bv MAC/AT&T Long Lines 
which provides responsive voice 
communications for I IQ MAC Command 
Center, its Numbered Air Forces 
Operations Centers, and selected 
subordinate MAC Command Posts to 
facilitate MAC’s ability to carry out its 
worldwide airlift mission. The MACOPS 
console package is a unique special 
asse mbly designed by Western Electric 
and the consoles are equipped and can 
interface with AUTOVON (on/off hook). 
¥« wire private lines. PBX stations, 
central office access links. UHF/VHF/ 
FM radios, and intercom. 

G. Air Force Digital Graphics System 
(AFDlGSp 

The AFDIGS is a worldwide system 
for the distribution of weather maps 
generated primarily by the Air Force 
Global Weather Central (AFCWC) at 
Offutt AFB and the National Weather 
Service. The system consists of terminal 
facsimile recorders located at base 
weather stations and circuits which 
connect the bases to the network 
transmit station at the AFCWC. The 
CONUS and Alaskan portions (164 
locations) of the network (facsimile 
recorders and circuits) are leased 
entirely from AT&T Long Lines on a 5- 
year contract issued through DROCO in 
October 1980. The AFDIGS supports the 
dying safety of DoD aircraft and the 
protection of DoD resources and 
personnel at USAF and US Army bases 
through advance warning of severe 
weather. A single manager is vital for 
the integration, restoration and 
responsiveness necessary to meet 
operational needs. 

H< Air Force Command Post Alert inf: 
Network (COPANf: 

COPAN is an extension of the JCS 
Alerting Network (JCSAN) providing 
rapid, reliable voice communications 
bn ween the Air Force Operations 
Center (AFOC). it s alternate (AFEOC) 
and all Major Air Commands for passing 
critical, time sensitive information. 

In iuding |CS emergency action 
messages. This system is now. and has 
been since its inception, managed by 
AT&T Long Lines. 

1 Air Force Command Post Record 
Capability f COPRECf: 

COPREC provides the Air Force 
Operations Center a fast, reliable. 

capability for passing record 
messages between the Air Force 


Operations Center, its alternate 
(AFEOC) and nil Major Air Comnumds 
COPREC utilizes COPAN circuitry* as 
it's primary transmission medium. The 
COPREC system has been managed by 
AT&T Long Lines since its inr-eption. 

J. White House Communications 
Agency (WHCA): 

1. Transportable Electric Consoles 
(TECs): 

The TEC* are presently leased from 
AT&T Long Lines by the WHCA for 
utilization during Presidential travel 
outside the Washington. DC area. Long 
Lines has been the single-system 
manager for not only the consoles but 
also the full-period voice circuits which 
tie the TECs to the White House from 
the travel locations throughout the 
world. Long Lines has also provided the 
necessary liaison with the TEC 
developer. Western Electric, for system 
enhancements and major 
troubleshooting as required. 

2. Echo Fox Radio System: 

It is comprised of Long Lines circuits 
connected to Long Lines provided radio 
transmitter/receiver equipment at 
mostly Long Lines facilities located at 
strategic locations throughout the 
continental United States. This system 
provides a vita! communications link to 
the Presidential aircraft 

Federal Aviation Administration 

US, National Airspace System: 

Used to control both military and civil 
aircraft the telecommunications 
framework of this system is a complex 
arrangement of leased systems and 
circuits supporting the three major Air 
Traffic Control subsystems. Enroute. 
Terminal, and Flight Service. The 20 air 
route traffic control centers (ARTCC) 
and terminals control all military and 
civil aircraft at approximately 420 
airports in CONUS. Alaska. Hawaii. 
Puerto Rico and Guam. The flight 
service system provides pre-flight and 
in flight services to predominately 
general aviation pilots at more than 300 
facilities. These three ATC subsystems 
are supported by AT&T/BOC specially 
designed and/or specially modified CPF. 
to meet FAA’s unique requirements. 
While most of the CPE is currently 
provided under contracts with the 
BOCs, the pre-divestiture AT&T 
corporate structure ensured the effective 
integration of this CPE into FAA's 
A TAG communications capability. 
Because the CPE on these systems are 
today connected by approximately 
17.000 circuits, the majority of which are 
and will continue to be provided by 
Long Lines, because of the critical 
nature of these services to the continuity 
of the air transportation system, and 
because of the frequent need for 


expedited rearrangements or 
implementation on an end-to-eml basis. 
FAA believes transfer of the 
embedded’ CPE to Long Lines is the 
only effective means to retain the 
required single-system management 
capability that currently exists. 

Federal Emergency Management 
Agency (FEMA) 

1. A classified, special purpose. FEMA 
system provided under the U.S. 
Government portion of AT&T Tariff FCC 
No. 260. and pursuant to contract No 

I)A-49-066-SC190. Information 
regarding the purpose of this system, 
where it is located and how it is 
interconnected, are classified and can 
be provided under separate cover only 
to properly cleared personnel. 

2. Emergency Broadcast System: 

It provides the President of the United 
States with an expeditious method of 
communicating with the American 
public in the event of war. threat of war 
or grave national crisis. It can also be 
used during day-to-day emergencies at 
the State and local levels to provide the 
means for prompt, reliable receipt and 
release of life and property-saving 
warning as well as emergency 
information. 

3. FEMA National Voice System 
(FNAVS)r 

It is a dedicated leased voice system 
providing point to-point communications 
between the FEMA regional office and 
the associated state emergency' services 
office (Civil Defense). White the 
‘embedded” CPE is currently provided 
.under a contract with a local telco. 

AT&T functions as the single system 
manager. 

4. FEMA National Warning System 
(NAWAS): 

The primary purpose of the NAWAS 
is to provide information of an 
impending attack on the United States. 

It is also used extensively in natural 
disasters, weather and sea wave 
warning. This information is furnished 
to the state governments, cities, counties 
und various Federal Agencies. These 
points disseminate the warning to the 
population by the various local warning 
systems. Emergency Broadcast System, 
sirens, and public service radio. The 
NAWAS is a leased (including 
maintenance), dedicated, non-sec tire 
voice network and has two basic 
configurations: the warning circuit and 
the control circuit and it is in continuous 
operation. The warning circuits are 
connected to approximately 2.400 
terminals throughout the United States. 
Approximately 1.600 of these are 
monitored nt all times. 
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Nuclear Regulatory Commission (NRC) 

Emergency Motif feat ion System 
(EMS): 

The ENS is the designated system to 
provide the capabilities required by 
NRC licensees and the NRC to exchange 
critical information concerning potential 
and actual nuclear emergencies. Full 
period, dedicated voice circuits connect 
each plant control room and emergency 
response facility to the NRC Operations 
Center, and the ENS ‘hotline” is utilized 
for initial notification to the NRC 
Operations Center of unusual events, 
alerts, site area emergencies followed 
by continuous communications during 
abnormal operating conditions. 

|FR Doc 85-733 Filed 1-10-05; 845 nm| 

BILLING COOt 


47 CFR Part 73 

FM Broadcast Subcarrier 
Transmissions 

aoemcy: Federal Communications 
Commission. FCC. 
action: Final rule. 

Summary: Ilirough diplomatic note 
signed December 6,1984. the United 
States of Mexico has expressed its 
acceptance of an amendment to the 
U.S.*Mexico FM Broadcast Agreement. 
The amended agreement permits United 
States FM stations within 300 kilometers 
of the common United StatesMexico 
bonier to use subsidiary 
communications subcarriers between 20 
and 99 kHz. This Orders is necessary to 
amend the rules to conform to the 
agreement, thus permitting United States 
FM stations to expand their 
transmission services. 
dates: Effective fanuary 1.1985. 

FOR FURTHER INFORMATION CONTACT: 
John W. Reiser, Mass Media Bureau. 
(202) 632-9000. 

SUPPLEMENTARY INFORMATION: 

List of Subjects in 47 CFR Part 73 

FM radio broadcast stations. 

Order 

In the mailer of FM Broadui*t Subatrrier 
Transmission* 

Adopted December 26, 1984 
Released: hmuaiy 3, 1985. 

By the Acting Chief. Mas* Media Bureau. 

1. On December 17, the Commission 
was notified through exchange of 
diplomatic notes that the United States 
of Mexico accepted an amendment to 
the FM agreement with the United 


States of America. The amendment will 
permit the FM subcarrier baseband to 
extend to 99 kHz. This action negates 
the note to Rule § 73 319. paragraph (c) 
which currently prohibits the U6e of 
subcarriers above 75 kHz within 300 
kilometers (199 miles) of the common 
border between the countries. The note 
therefore is being editorially removed. 

2. Rule § 73.319(d) is also being 
editorially amended for clarification. 

The amendments to the rules permitting 
the use of subcarriers up to 99 kHz were 
intended to also allow stations 
transmitting stereophonic progamming 
up to 20% modulation by subsidiary 
communications subcorriers. The 
present rule limits subcarrier modulation 
below 75 kHz to a maximum of 10 
percent and likewise limits subcarrier 
modulation above 75 kHz to 10 percent. 
The 10 percent restriction should apply 
only above 75 kHz. 

3. Since the amendments begin 
adopted are editorial in nature, the prior 
notice and effective date provisions of 
section 4 of the Administrative 
Procedure Act, 5 U.S.C. 553 are 
inapplicable. Authority for the 
amendments being adopted is contained 
in section 5(d) of the Communications 
Act of 1934, as amended, and $ 0.283 of 
the Commission’s Rules. 

4. In view of the foregoing. IT IS 
ORDERED, that 47 CFR Part 73 IS 
AMENDED as set forth in the attached 
Appendix effective January 1.1985. 

(Sees. 4,303, 46 stub, at amended. 1068. 1082; 
47 U.S.C. 154. 303.) 

Roderick K. Porter, 

Acting Chief Moss Media Bureau. Federal 
Communication Commission. 

PART 73—(AMENDED) 

Appendix 

47 CFR 73.319 is amended by 
removing the Note following paragraph 
(c)(3) and revising paragraphs (d) (1), (2) 
and (3) in their entirety to read as 
follows: 

§ 73.319 FM multiplex subcarrier technical 
standards. 

• • • • • 

(d) Subcarrier injection. 

(1) During monophonic program 
transmissions, modulation of the carrier 
by the arithmetic sum of all subcarriers 
may not exceed 30% referenced to 75 
kilz modulation deviation. However, the 
modulation of the carrier by the 
airthmetic sum of all subcarriers above 
75 kHz may not modulate the carrier by 
more than 10%. 

(2) During stereophonic program 
transmissions, modulation of the carrier 
by the arithmetic sum of all subcarriers 
muy not exceed 20% referenced to 75 


kHz modulation deviation. However, th* 
modulation of the carrier by the 
arithmetic sum of all subcarriers above 
75 kHz may not modulate the carrier by 
more than 10%. 

(3) During periods when no broadcast 
program service is transmitted, 
modulation of the carrier by the 
arithmetic sum of all subcarriers may 
not exceed 30% referenced to 75 kl iz 
modulation deviation. However, the 
modulation of the carrier by the 
arithmetic sum of all subcarriers abo\ a 
75 kHz may not modulate the carrier by 
more than 10%. 

(4) - 

• • • • • 

[FR Doc. 85-802 Filed 1-10-85; 8:45 aa) 

BILLING COOC *712-01-N 


GENERAL SERVICES 
ADMINISTRATION 

48 CFR Ch. 5 

Rules of the GSA Board of Contract 
Appeals; Transfer of Regulations 

For a document transferring Appendix 
B of Chapter 5 to 48 CFR Part 6101, see 
FR Doc. 85-878 appearing in Part V of 
this issue. 

FILLING COOC 150V-02-M 


48 CFR Ch. 5 

IAPD 2800.12 CHGE8J 

Acquisition Regulations, Contract 
Clauses; Payments by Wire Transfer; 
Basis of Award for Construction 
Contracts; and Miscellaneous Changes 

agency: Office of GSA Acquisition 
Policy. GSA. 

action: Final rule. 

summary: The General Services 
Administration Acquisition Regulation 
(GSAR) Ch. 5, is amended to Incorporate 
the contents of the Acquisition Circulars 
AC-84— 4 , Contract Clauses: AC-84-5 
Payment by Wire Transfer and Related 
Clauses: and AC-84-6. Basis of Award 
for Construction Contracts into GSAR 
The intended effect is to update and 
maintain the regulation for the bcnefi* of 
contracting activities. 

effective date: December 20.1964 

FOR FURTHER INFORMATION CONTACT: 

Ida Ustad. Office of GSA Acquisition 
Policy and Regulations (VP), (202) 523- 
4754. 

SUPPLEMENTARY INFORMATION: 
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8a< V. ground 

On October 17.1984. the General 
N h < es Administration published in 
tiu federal Register (49 FR 40615) a 
GSAR Notice No. 5-78 inviting 
comments from interested parlies. No 
public comment? were received. 
Interagency comments have been 
revived, reconciled, and incorporated, 
when applicable, into this GSAR 
change. 

Impact 

TW Director, OfTice of Management 
iinil iiudget (OMB). by memorandum 
dated December 14.1984. exempt certain 
agency procurement regulations from 
Ex pc alive Order 12291. The exemption 
applies to this rule. The General 
Services Administration (GSA) certified 
in its original Federal Register 
publication (49 FR 40615.10/17/84) that 
this document will not have a significant 
economic effect on a substantial number 
of small entities under the Regulatory 
Flex hility Act (5 U.S.C. 601 eL seq.). 

I Therefore, no regulatory flexibility 
analysis has been prepared. The rule 
does not contain information collection 
requirements which require the approval 
of OMB under 44 U.S.C. 3501 et seq. 

Lists of Subjects in 48 CFR Parts 509. 

532. 536. and 552 

Government procurement. 

1* The authority citation for 48 CFR 
Ch 5 reads as follows: 

Authority: 40 US C 4S6(c| 

PART 509—CONTRACTOR 
QUALIFICATIONS 

2 Section 509.208-2 is revised to read 

as follows: 

W9. 206-2 Solicitation provisions and 
contract clause. 

The contracting officer shall insert 
one of the clauses at GSAR 552.209-73, 
Product Removal from Qualified 
Products Lists, in solicitations and 
contracts, when qualified products are 
to he procured. These clauses 
supplement the clauses at FAR 52209-1 
and 52.209-2. 

PART 532—CONTRACT FINANCING 

3 Section 532.111 Is revised to read as 

follows: 

532 1 11 Contract clauses. 

(a) Discounts for early (prompt / 
payment The contracting officer shall 
insert one of the clauses referenced 
below In solicitations and contracts 
under the conditions indicated, in lieu of 
,h < House at FAR 52.232-8. 

(1) The basic clause at GSAR 552.232- 
is for use in contracts for supplies 


other than multiple-award schedule 
contracts. 

(2) The clause shown as Alternate I at 
GSAR S52232-8(a) is for use in 
solicitations and contracts for 
nonpersonal services, 

(3) The clause at GSAR 552232~6(b) is 
for use in multiple-award schedule 
solicitations and resultant contracts. 

(See GSAR 515.605-70.) 

(b) Payment due date . The contracting 
officer shall insert one of the clauses at 
GSAR 5522232-70 in solicitations and 
contracts under the conditions 
indicated. Additional clauses of a 
similar nature may be developed for use 
in situations not covered at GSAR 
552.232-70. 

(c) Interest on overdue payments . The 
contracting officer shall insert one of the 
clauses at GSAR 552.232-71 in all 
solicitations and contracts which are 
subject to the interest penalty 
requirements of the Prompt Payment 
Act. Applicability statements are 
included in the preface to the basic 
clause and each of the alternates. 

(d) Invoice requirements . (1) The 
contracting officer shall insert a clause 
substantially the same as the clause at 
GSAR 552232-72 in all solicitations and 
contracts for supplies or services which 
require the submission of invoices as a 
prerequisite to payment by the 
Government 

(2) The first six entries shown in 
paragraph (a) of the clause are 
prescribed in OMB Circular A-125. 
Additional items of information or 
substantiating documentation shall be 
listed as appropriate. In this connection, 
all matters required to constitute a 
"proper invoice” shall be listed in the 
clause, notwithstanding that the 
requirement may also be indicated 
elsewhere in the solicitation/contracL 
because it is this clause, together with 
the Payment Due Date clause, which 
provides a basis for withholding 
payment (if necessary) without incurring 
a late payment penalty. 

(3) Anything listed in paragraph (b) of 
the clause is requested for the 
convenience of the Government, but is 
not a “proper invoice” requirement. The 
use of this paragraph is optional. 

(e) Method of payment The 
contracting officer shall insert one of the 
clauses at GSAR 552.232-73 in 
solicitations and contracts when it is 
anticipated that payments of $25,000 or 
more may be made under any of tbe 
resultant contracts. 

(1) The clause at GSAR 552232-73(u) 
is for use when payments will be made 
solely by GSA. I lowever. this clause 
shall also be used if other agencies are 
authorized to place orders and make 
payments under resultant contracts. 


provided that individual orders placed 
by such agencies will be for less than 
$25,000 (e.g., orders limited to $10,000 
under indefinite quantity contracts for 
repairs and alterations). 

(2) A clause, substantially the same as 
shown at GSAR 552.232-73(b), shall be 
used when payments will be made by 
GSA and other agencies. 

4. Section 532.705-1 is revised to read 
as follows: 

532.705-1 Clauses for contracting m 
advance of funds. 

The contracting officer shall insert the 
clause at GSAR 552-232-77. Availability 
of Funds, in solicitations and contracts 
for services which are “severable” when 
option provisions are included, when the 
contract will be chargeable to funds of 
the new fiscal year and the contract 
action is to be initiated before the funds 
are available, or when the performance 
period may span fiscal years. 

PART 538—CONSTRUCTION AND 

ARCHITECT-ENGINEER CONTRACTS 

• » 

5 The table of contents for Part 536 is 
amended by adding three sections to 
Subpart 538.3 and adding section 536.570 
and retitling section 538.579-4 in 
Subpaii 538.5 to read as follows: 

Subpart 536.3—Special Aspects of Formal 
Advertising In Construction Contracting 
• • • • • 

Set. 

536-303-71 Bid* that include; option*. 

531) 303-72 Bid* that Include alternates and 
options 

538.370 Exercise of options. 

Subpart 536.5—Contract Clauses 

538570 Supplemental provisions and 
clauses. 

• • • • a 

538 570-4 Basis of award—construction 

contract. 

6. Sections 536503-70 is uddod to read 
os follows: 

536.303-70 Bids that mduda alternatives. 

(a) The base bid shall include all 
features that are essential to a sound 
and adequate building design. However, 
if it appears that funds available for a 
project may be insufficient to allow the 
inclusion of all desired features in the 
base bid. the contracting officer may 
issue a solicitation for a base bid and 
include one or more alternates in a 
stated order of priority. Alternates shall 
be used only when clearly justified and 
should involve significant amounts of 
work in relation to the base bid. Their 
use shall be limited and should involve 
only "add” alternates. 
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(b) The language of all solicitation 
provisions for alternates shall be 
approved in writing by counsel. 

(c) All solicitations requiring a t>ase 
bid and alternates shall include die 
Alternate II provision at GSAR 552236- 
73, Basis of Award—Construction 
Contract, which prescribes the method 
of evaluation of bids. 

(d) Before opening bids that include 
alternates, the contracting officer shall 
determine and record in the contract file 
the amount of funds available for the 
project The amount recorded shall be 
announced at the beginning of the bid 
opening and shall be the controlling 
factor in determining the low bidder. 

This amount vnay be increased later 
when determining the alternate items to 
be awarded to the low bidder, provided 
that the award amount of the base bid 
plus such a combination of alternate 
items does not exceed the amount 
offered by any other responsible bidder 
whose bid conforms to the solicitation 
for the base bid and the same 
combination of alternate items. 

7. Sections 536.303-71, 536.303-72 and 
536.370 are added to road as follows: 

536.303-71 Bids that include options. 

(a) Subject to the limitations in 
paragraph (c) below, the contracting 
officer may include options in contracts 
when it is in the Government's interest. 

(b) The appropriate use of options 
may include, but is not limited to. the 
following: 

(1) When additional work is 
anticipated but funds are not expected 
to be available at the time of award and 
it would not be practicable to award a 
separate contract or to permit an 
additional contractor to work on the 
same site. 

(2) When fixed budding equipment, 
e.g. elevators, escalators, etc., will bo 
installed under the construction contract 
and it is advantageous to have the 
installer of the equipment maintain and 
service the equipment during the 
warranty period. 

(c) The contracting officer shall not 
employ options if— 

(1) The prospective option represents 
known firm requirements for which 
funds are available unless competition 
for the option quantity is impracticable 
once the initial contract is awarded; or 

(2) The contractor will incur undue 
risks; e g., the price or availability of 
necessary materials or labor is not 
reasonably foreseeable. 

(d) Solicitations containing option 
provisions shall state the period within 
which the options may be exercised. 

(c) The solicitations shall state 
whether the basis of award is inclusive 
or exclusive of the options. Before a 


solicitation that includes evaluated 
options is issued, the contracting officer 
shall make a determination that there is 
reasonable certainty that funds will be 
made available to permit exorcise of the 
option. 

(f) The language of all solicitation 
provisions for options shall be 
approved, in writing, by counsel. 

(g) All solicitations requiring a base 
bid and options shall include the 
Alternate I provision at GSAR 552.236- 
73. Basis of Award—Construction 
Contract, which prescribes the method 
of evaluation of bids. 

536.303- 72 Bids that include alternatives 
and options. 

(a) Solicitations may include 
alternates and options when the 
conditions in GSAR 536.303-70, Bids 
that include alternates, and GSAR 

536.303- 71, Bid9 that include options, ore 
satisfied. In such solicitations, the low 
bidder for purposes of award is the 
responsible bidder offering the lowest 
aggregate price for (1) the base bid plus 

(2) those alternates in the order of 
priority listed in the solicitation that 
provide the most features of work within 
the funds available at bid opening, plus 

(3) all options designated to be 
evaluated. 

(b) In the case of options associated 
with alternates, the basis of award may 
require the evaluation of such options if 
the related alternate i6 selected. 

(c) All solicitations requiring a base 
bid. alternates and options shall include 
the Alternate U1 provision at GSAR 
552.236-73. Basis of Award- 
Construction Contract, which prescribes 
the method of evaluation of bids. 

(d) Before opening bids that include 
alternates and options, the contracting 
officer shall determine and record in the 
contract file the amount of funds 
available for the project (i.e.. for the 
base bid and alternate work). The 
amount recorded shall be announced at 
the beginning of the bid opening. This 
amount may be increased later when 
determining the alternate items to be 
awarded to the low bidder, provided 
that the award amount of the base bid 
and evaluated options plus such a 
combination of alternate items does not 
exceed the amount offered by uny other 
responsible bidder whose bid conforms 
to the solicitation for the base bid. the 
evaluated options, and the same 
combination of alternate items. 

536.370 Exercise ol options. 

(a) When exercising an option, the 
contracting officer shall notify the 
contractor, in writing, within the time 
period specified in the contract. 


(b) The contracting officer may 
exercise options only after determining 
that— 

(I) Funds are available; 

12) The requirement covered by the 
option fulfills an existing Government 
need; and 

(3) The exercise of the option is the 
most advantageous method of fulfilling 
ihc Govemmenfs need, price and other 
factors considered. 

(c) Before exercising an option, the 
contracting officer shall determine th*i r 
such action is in accordance with the 
terms of the option and the requirements 
of this section. The written 
determination shalH>e included in the 
contract file. 

(d) The contract modification or other 
written document which notifies the 
contractor of the exercise of the option 
shall cite the option clause as authority. 
The negotiation authorities under 41 
U.S.C. 252(c) do not apply and shall not 
be cited. 

6. Section 538.570 is added to read t\ 
follows: 

536.570 Supplemental solicitations and 
clauses. 

9. Section 536.570-2 is revised to read 
as follows: 

536.570- 2 Authorities and limitations. 

The contracting officer shall insen the 
clause at GSAR 552.236-71. Authorities 
and Limitations, in solicitations and 
contracts when construction, 
dismantling, demolition, or removal of 
improvements is contemplated and the 
contract amount is expected to exceed 
the small purchase limitation. 

10. Section 538.570-4 is amended by 
revising the title and section to read as 
follows: 

536.570- 4 Basis of award—construction 
contracts. 

The contracting officer shall insert the 
provision at GSAR 552-236-73, Basi* >f 
Award—Construction Contract, or the 
appropriate Alternate, as applicable, in 
solicitations for fixed-price construct :o» 
except for indefinite quantity contrac ts, 
when the contract amount is expected to 
exceed the small purchase limitation 

11. Section 536,570-6 is revised to read 
as follows: 

536.570- 8 Specifications and drawings 

The contracting officer shall insert the 
clause at GSAR 552.236-77. 
Specifications and Drawings, in 
contracts when construction, 
dismantling, demolition, or removal of 
Improvements is contemplated and the 
contract is expected to exceed the small 
purchase limitation. 
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12 Section 536.570-9 is revised lo read 

las follows: 

1 $36 570-9 Shop drawings, coordination 
| drawings, and schedules. 

The contracting officer shall insert the 
clause at GSAR 552.236-78, Shop 
Drawings. Coordination Drawings, and 
I Schedules, in contracts when 
construction is contemplated and the 
contract is expected to exceed the small 
purchase limitation. 

I 13 Section 536.570.14 is revised lo 
rvac! as follows: 

$36,570-14 Furnishing Information and 

records. 

The contracting officer shall insert the 
clause at GSAR 552.236-83, Furnishing 
Information and Records, in solicitations 
and contracts when construction, 
dismantling, demolition or removal of 
improvements is contemplated and the 
contract amount is expected to exceed 
the small purchase limitation. 

14 Section 536.57-16 is amended to 
revise the section number in the title to 
read as follows: 

536.570-16 Drawings and other data to 
become property of the Government. 

• • • • 

15. The table of contents for Part 552 
is amended by revising the title of 
section 552.26-73 to read as follows: 

PART 552—SOLICITATION 
PROVISIONS AND CONTRACT 

CLAUSES 


352^0-73 Basis of Award —Construction 
Contract. 

MV Section 552.209-73 is amended by 
revising the introductory text to read os 

follows: 

552 209-73 Product removal from 
qualified products list 

As prescribed in GSAR 509.206-2, 
insert one of the following clauses In 
solicitations and contracts when 
acquiring qualified products (use with 
FAR 52.209-1 and 52.209-2): 

• • • • • 

Section 552.232-72 is amended by 
R ising the introductory text, the clause 
heading, and paragraphs (a)(2) through 
1*1(6) of the clause and adding 
Paragraph (a)(7) to read as follows: 

652.232-72 Invoice requirements. 

As prescribed in GSAR 532.111(d). 
insert a clause substantially as follows 
in solicitations and contracts for 
supplies or services which require the 
submission of invoices: 

Invoice Requirements (Dec 1964) 

(*)*•• 


(2) Contract number. 

(3) Delivery order number or other 
authorization for delivery of property or 
services, 

(4) Item number, national stock number 
(NSN) or other product identification number, 
description, price, and quantity of property or 
services actually delivered or rendered. 

(5) Shipping and payment terms. 

(6) Name (where practicable), title, phone 
number, and complete mailing address of 
responsible official to whom payment is to be 
sent. The '‘remit to" address must correspond 
to the remittance address in the contract 

(7) (Note. —Continue listing other 
information or documentation necessary to 
effect payment under the contract When the 
Method of Payment clause in GSAR 552^32- 
73(b) is used, insert a statement substantially 
as follows: "Information necessary to enable 
the Government to make payment by wire 
transfer shall be furnished in accordance 
with the Method of Payment clause of this 
contract."] 

• • i • • 

18. Section 552.232-73 is amended by 
revising paragraph (a), revising 
paragraph (b) introductory text, (cj and 
(d) of the clause and adding paragraph 

(b) as follows: 

552.232-73 Method of payment. 

(a) As prescribed in GSAR 
532.111(e)(1), insert the following clause: 

Method of Paymant (DEC 1964) 

(«)•*• 

lb) The Contractor shall forward the 
following information, in writing, to the 
Contracting Officer not later than 7 calendar 
days after receipt of notice of award. 

• i • • • 

(c) Any changes to the information 
furnished under paragraph (b) of this clause 
shall be furnished to the Contracting Officer, 
in writing, at least 30 calendar days before 
the effective date of the change. It is the 
Contractor's responsibility to furnish these 
changes 30 calendar days before submitting 
invoices to avoid invocies being returned as 
improper. 

(d) The document furnishing the 
information required in paragraphs (b) and 

(c) must be dated and contain the signature, 
title, and telephone number of the Contractor 
official authorized to provide it as well as 
the Contractor's name and contract number. 
(OMB Control Number 1510-0050). 

(End of Clause) 

(b) As prescribed in GSAR 
532.111(e)(2). insert the following clause: 

Method of Payment (Aug 1964) 

(a) Payment options . Payments under this 
contract will be made either by check or by 
wire transfer through the Treasury Financial 
Communications System at the option of the 
Government. 

(b) Information requirements to 
accomplish payment by wire trans fer. The 
Contractor shall include the following 
information on. or as an attachment to. each 
invoice showing an amount due of $25,000 or 
more (exclusive of discounts for early 


payment), except as provided in paragraph 
(cj of this clause (OMB Control Number 
1510-0050) 

(1) Name, address, and telegraphic 
abbreviation of the receiv ing financial 
institution. 

(2) Receiving financial institution's 9-digtl 
American Banker* Association (ABA) 
identifying number Tor routing transfer uf 
funds. (Provide this number only if the 
receiving financial Institution has accpss to 
the Federal Reserve Communications 
System.) 

(3) Recipient's name and account number 
at the receiving financial institution to be 
credited with the funds. 

(4) If the receiving financial institution docs 
not have access to the Federal Reserve 
Communications System, provide the name of 
the correspondent financial institution 
through which the receiving financial 
institution receives electronic funds transfer 
messages. If a correspondent financial 
institution is specified, also provide: 

(i) Address and telegraphic: abbreviation of 
the correspondent financial institution. 

(li) The correspondent financial 
institution's ©'digit ABA identifying number 
for routing transfer of funds. 

(c) Exceptions The bonking information 
specified in paragraph (b) of this clause is not 
required to be furnished to the Department of 
Defense, the United States Postal Service, or 
the Tennessee Valley Authority. Information 
furnished to the Veterans Administration 
shall be by special arrangement and in 
accordance with instructions received from 
that agency. Other agencies or departments 
thereof may waive the requirements of this 
clause by a notice on delivery orders, or by 
other means 
(End of Clause) 

19. Section 552.232-77 is revised to 
read as follows: 

552.232-77 Availability of funds. 

As prescribed in GSAR 532.705-1, 
insert the following clause: 

Availability of Funds (July 1964) 

The authorization of performance of work 
under this contract during the initial contract 
period and any option or extension period!*) 
is contingent upon the appropriation of funds 
to procure this service. If the contract is 
awarded, extended, or option(s) exercised, 
the Government's obligation beyond the end 
of the fiscal year (September 30). iruwhich the 
award or extension is made or option(s) 
exercised, is contingent upon the availability 
of funds from which payment for the contract 
services can be made. No legal liability on 
the part of the Government for payment of 
uny money beyond the end of each fiscal 
year (September 30) shall arise unless or until 
funds ore made available to the Contracting 
Officer for this procurement and written 
notice of such availability is given to the 
Contractor 

(End of Clause) 

20. Section 552.236-73 is revised to 
read us follows: 
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552.236-73 Basts of aw aid—Construction 
Contract 

As prescribed in CSAR 538.570-4. 
insert the provision or the appropriate 
alternate substantially as follows in 
solicitations for fixed-price construction, 
except for indefinite quantity contracts, 
when the contract amount is expected to 
exceed the small purchase limitation. 

Use the basic clause when the 
solicitation includes only a base bid. 

Bari* of Award—Construction Contrac t (Aug. 

1964) 

(a) The low bidder for purposes of award is 
the responsible bidder offering the lowest 
prim? for the base hid (consisting of the tump 
sum bid and any associated unit price bids 
extended by the applicable number of units 
shown on the bid form). See Standard Form 
1442. Solicit a lion. Offer, and Award and the 
provision entitled **C on tract Award—Formal 
Advert ising—Construction." 

|b| A bid may be rejected as nonresponsive 
if the bid is materially unbalanced as to bid 
prices. A bid is unbalanced when the bid is 
bdsed on prices significantly less than cost 
for some work and significantly overstated 
for other work. 

(F.nd of Provision) 

Alternate l 

If the solicitation tudodes a base bid and 
options, the Contracting Officer shall delete 
paragraph (a) of the baste clause ami insert 
paragraph (a) substantially as follows' 

(a) The low bidder for purposes of award is 
the responsible bidder offering the lowest 
aggregate price for ( 1 ) the base bid 
(consisting of the lump sum bid and any 
associated unit price bids extended by the 
applicable number of units shown on the bid 
form) plus ( 2 ) all options designated to be 
evaluated. Hie evaluation of options will not 
obligate the Government to exercise the 
options. Sire Standard form 1442. Solicitation. 
Offer, and Award and the provision entitled 
‘Contract Award—Formal Advertising- 
Construction.** 

Alternate ll 

If the solicitation includes a base bid and 
alternates, the Contracting Officer shall 
delete paragraph (o) of the basic clause and 
insert paragraphs (a), (c). and (d) 
substantially as follows: 

(a) The low bidder for purpose* of award is 
the responsible bidder offering the lowest 
aggregate price fnr (1) the base bid 
(consisting of the tump sum bid and any 
associated unit price bids extended by the 
applicable number of units shown on the bid 
form) plus (2) those alternates in the order of 
priority listed in the solicitation that provide 
the most features of work within the funds 
available at bid opening. See the provision 
entitled ‘Contract Award—Formal: 
Advertising-Construction ” 

(c) Alternates will be added to the base bid 
in the order listed in the solicitation (see 
Standard Form 1442. Solicitation Offer, and 
Award) If the addition of an ultemute would 
make all bids exceed the funds available at 
bid opening, that alternate shall be skipped 
and the next subsequent alternate in a lower 


amount shall be added, provided that the 
aggregate of base bid and the selected 
alternates does mil exceed the fund* 
available at bid opening. For example, when 
the amount available in $ 100,000 ami a 
bidder's base bid is $85,000. with its separate 
bids on four successive alternates being 
$10,000. $8,000. S8.00I), ami $4,000, the 
aggregate amount of the bid for purposes of 
selecting the alternates would be S99.000 
(base bid plus the first and fourth alternates). 
The second ami third alternates are skipped 
because each of them would cause the 
aggregate of the base bid and alternates to 
exceed the $ 100,000 amount available when 
considered with the first alternate. All bids 
shall be evaluated on the basis of the same 
alternates. 

(d) After the low bidder has been 
determined in accordance with paragraph («i). 
an award may be made to that low bidder on 
the base bid. plus any combination of 
alternates for which funds are available at 
the time of award, but only if the award 
amount does not exceed the amount offered 
by any other responsible bidder. If the base 
bid plus the proposed combination of 
alternates exceeds the amount offered by any 
other responsible bidder for the same 
combination of alternates, the award cannot 
be made on that combination of alternates. 

Alternate III 

If the solicitation includes a base bid. 
alternates, and options, the Contracting 
Officer shall delete paragraph (a) of the basic 
clause and insert paragraphs (a)L (c). and (d) 
substantially as follows: 

(a) The low bidder for purposes of award is 
the responsible bidder offering the lowest 
•iggregute price for ( 1 ) the base bid 
(consisting of the lump sum bid and any 
associated unit price bids extended by the 
applicable number of units shown on the bid 
form) plus ( 2 ) those alternates in the order of 
priority listed In the solicitation that provide 
the most features of work within the funds 
available at bid opening plus (3) at! options 
designated to be evaluated except those 
options associated with alternates which are 
skipped during the selection process outlined 
in paragraph (c) below. The evaluation of 
options will not obligate the Government to 
exerdse the options. See the provision 
entitled "Contract Award—Formal 
Advertising Construction.*’ 

(c) Alternates will be addeJ to the base bid 
tn the order listed in the solicitation (see 
Standard Form 1442. Solicitation. Offer, or 
Award). If the addition of an alternate would 
make all bids exceed the funds available at 
bid opening, that alternate shall be skipped 
and the next subsequent alternate in a lower 
amount shall be added provided that the 
aggregate of base bid and the selected 
alternates does not exceed the funds 
available! at bid opening. For example, when 
the amount available is $ 100 , 001 ) and a 
bidder s base bid is $85,000. with its separate 
bids on four successive alternates being 
$10,000. $8,000. $8,000. and $4,000. the 
aggregate amount of the bid for purposes of 
selecting the alternates would lie $* 0,000 
(base bid plus the first and fourth alternates). 
The second and third alternates are skipped 
because each of them would cause the 


aggregate of the base bid and alternate* to 
exceed the $ 100,000 amount available when 
considered with the first alternate. All bull 
shall be evaluated on the basis of the same 
alternates. 

(d) After the low bidder has been 
determined in accordance with paragraph (4 
award may be made to that low bidder on thr 
base bid and evaluated options plus any 
combination of alternates for which fund*.»r* 
available at the time of award, hut only if 
that low bidder is still low on the sum thr-mj) 
plus any previously tinevalualed option* 
designated to be evaluated which are 
associated with proposed alternates that 
were skipped during the selection uder 
paragraph (c). If that low bidder is not still 
low. award cannot be made on the propos'd 
combination of alternates. 

21. Section 552.242-70 is revised to 
read as follows: 

552.242- 70 Status report of orders and 
shipments. 

As prescribed in GSAR 542.1107(a). 
insert the following clause: 

Status Report of Orders and Shipment* r fuK 
IBM) 

(a) The Contractor shall furnish to th«* 
Administrative Contracting Officer (ACO 4 
report covering orders received and 
shipments made during each calendar month 
this contract is in effect. The information 
required by the Government shall be reported 
on GSA Form 1678. Status Report of Order 
and Shipments. In accordance with 
instruction on the form, and forwarded to »hr 
ACO not later than the seventh workday 
after the close of each reporting period 

(b) Submission of the information in an 
automated printout form as an attachment to 
the GSA Form 1678 is acceptable when 
authorised by the ACO. In that initsnrr 
block* 1 through 5 of the GSA Form 1678 
shall be completed and attached as a cover 
page to the automated report. 

(c) An initial supply of GSA Form 1678 will 
be forwarded to the Contractor with the 
contract. Additional copies of the form, d 
needed, may be obtained from the ACO. or 
the Contractor may reproduce the form 

(End of Clause) 

22. Section 552.242-71 la amended by 
revising the introductory text to read as 
follows: 

552.242- 71 Praproduction samples 

As prescribed in GSAR 542.1107(b), 
insert a clause substantially as follow* 

• • • • • 

23. Section 552.248-71 is amended by 
revising the clause to read as follows: 

552.246- 71 Final Inspection and tests 

• • • • • 

Final Inspection and Tssts (Doc 1664) 

The requirements of the Inspection * 1 ! 
Construction clause prescribed in FAH 

52.246- 12. arc supplemented to provide ftat 
the Contractor shat) give the Contracting 
Officer at least 10 calendar days advance 
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written notice of the dote the work will be 
toll) completed and ready for Tina! inspection 
•nd tests. Final inspection and tests will be 
•tdfted within 10 calendar days from the date 
specified in the aforesaid notice unless the 
Contracting Officer determines that the work 
t* not ready for final inspection and so 
trfu'ms the Contractor. 

(End of Clause) 

24. Section 552-246-72 is amended by 
revising the clause to read as follows: 

$52 246-72 Responsibility for supplies 
(Rejected Supplies). 


Responsibility for Supplies—Rejected 
Supplies (|uly 1984) 

As provided in FAR SZ246-10, the 
Contractor shall bear all risks as to rejected 
supplies after notice of rejection The 
Contractor shall be liable for all costs, 
taduding but not limited to storage costs, 
interred by the Government in tubing such 
measures as arc expedient to save 
unnecessary loss to the Contractor. Should 
the Contractor upon due notice fail to remove 
nr provide instructions for the removal of the 
rejected supplies within the period specified 
by the Government, or within a reasonable 
period of time if no period is specified, the 
supplies may be stored for the Contractor's 
•ccount. or reshipped to the Contractor at the 
Contractor s expense, or sold to the highest 
bidder on the open market and the proceeds 
applied against the accumulated storage and 
oiber costs, including costs of the sale. The 


rights and remedies of the Government 
provided in this clause shall not be exclusive 
and are in addition to any other rights and 
remedies provided by law or under this 
contract. 

(End of Clause) 

25. Section 552.246-73 is amended by 
revising paragraphs (a)(1), (2) and (c) of 
the clause to read as follows: 

552.246-73 Source inspection. 


Source Inspection (Dec 1964) 

(«)••• 

(1) Supplies to be furnished under this 
contract will be inspected at source by the 
Government prior to shipment from the 
manufacturing plant or other facility 
designated by the Contractor, unless (a) the 
Contractor is notified otherwise in writing by 
the Contracting Officer or his designated 
representative or (b) the Contractor or his 
subcontractor, pursuant to a Quality 
Approved Manufacturer Agreement with the 
General Services Administration, is 
authorized to issue a certificate covering such 
supplies at the time of shipment. 
Notwithstanding the foregoing, the 
Government may perform any or all tests 
contained in the contract specifications at a 
Government facility without prior written 
notice by the Contracting Officer before 
release of the supplies for shipment. 

(2) Inspection responsibility will be 
assigned, by written notice, to the Contract 
Management Division of the GSA regional 


office having jurisdiction over the State in 
which the Contractor's or subcontractor's 
plant or other designated point for source 
inspection is located. The Contractor shall 
notify, or arrange for his subcontractor to 
notify, that offic e at least 10 calendar days 
prior to the date when supplies will be ready 
for inspection Shipments shall not be made 
until released by the Contract Management 
Division unless release is otherwise 
authorized under terms of a currently 
applicable Quality Approved Manufacturer 
Agreement 

(b) * * * 

(c) A variability of records . In addition to 
any other requirement of the contract, the 
Contractor shall maintain at the point for 
source Inspection, and make available to the 
Contracting Officer or an authorized 
representative, for the duration of the 
contract and 6 months (180 days) thereafter, 
records showing the following information for 
each order received under the contract: (l) 
order number. (2) date order received by the 
contractor. (3) quantity ordered; (4J date 
scheduled into production; (5) batch or lot 
number, if applicable; (A) date inspected und/ 
or tested: (7) date available for shipment; and 
(8) date shipped or date service completed. 


Dated: December 28.1964 
Allan VV. Beres. 

Assistant Administrator for Acquisition 
Policy. 

(FR Doc. 85-843 Hied 1-10-85; 8:45 am| 
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Proposed Rules 


This section o» the FEDERAL REGISTER 
contains notices to the puDHc of the 
proposed issuance ol rules and 
regulations The purpose of these notices 
is to give interested persons an 
opportunity to participate «n the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 

Agriculture Marketing Service 

7 CFR Part 1124 

Milk in the Oregon-Washington 
Marketing Area; Public Meeting 
Concerning Payments to Producers 
Under the Oregon-Washington Federal 
Milk Order and the Oregon State Quota 
Plan 

AGENCY: Agricultural Marketing Service. 
USDA. 

action: Notice of public meeting 
concerning payments to producers. 

Summary: This notice announces a 
public meeting that is being held jointly 
with the State of Oregon’s Department 
of Agriculture. The meeting is to 
consider the issue of payments lo 
producers under the Oregon- 
Washington Federal milk order and the 
State of Oregon Milk Audit and 
Stabilization Act. Interested parties will 
have an opportunity to present data, 
views and arguments relevant to 
consideration of the basis on which 
producers should be paid. 
date: The meeting will begin at 9:30 a.m. 
on January 23. 1985. 
address: The meeting w ill be held in 
Room 50. Oregon State Capitol. Salem. 
Oregon. 

FOR FURTHER INFORMATION CONTACT: 

Robert F. Groenc. Marketing Specialist. 
Dairy Division. Agricultural Marketing 
Service. United States Department of 
Agriculture. Washington. D.C. 20250. 
(202|447-2089. 

SUPPLEMENTARY INFORMATION: 

Background Information 

Officials of the State Department of 
Agriculture of the State of Oregon and 
the United States Department of 
Agriculture have concluded that a public 
meeting should be held to ascertain the 
views of the dairy industry relative to 
payments to producers under the 
Oregon-Washington Federal milk order 


and the Oregon State Milk Audit and 
Stabilization Act 

The Oregon-Washington milk order 
currently provides that returns to 
producers participating in the Oregon 
Quota plan will be paid by the market 
administrator to the Oregon State Milk 
Audit and Stabilization Division for 
payment to producers under the State's 
quota plan. Producers or cooperative 
associations included in the State 
program who do not wish to be paid on 
the basis of the Oregon payment plan 
may be paid instead on the basis of 
Federal order uniform prices if the 
associations or individual producers so 
request. 

Currently, about 40 percent of the 
producers who are eligible to participate 
in the State's payment plan have chosen 
instead to be paid the uniform prices 
computed under the Federal order. 
Oregon State officials have concluded 
that the lack of producer participation in 
the quota plan has encouraged 
excessive milk production and led to a 
decline in the Class I utilization 
percentage in the pool. 

As a means of facilitating the 
administration of the Federal and State 
milk order programs, the Secretary of 
Agriculture of the United States and the 
Director of the Oregon State Department 
of Agriculture have been operating 
under a cooperative agreement. The 
current agreement has been in effect 
since May 1.1971. The agreement sets 
forth the procedures to be followed by 
the two agencies in the administration 
of the Federal and State programs 
applicable to the marketing and 
regulation of milk. 

Supplementary Information: Data, 
views and arguments may be submitted 
at the public meeting on the following 
issues: 

1. What changes, if any. are needed in 
the cooperative agreement? 

2. Should the Oregon-Washington 
Federal milk order be continued in its 
present form? If not, what changes in the 
current regulations should be considered 
at a public hearing? 

3. Should the State of Oregon Milk 
Audit and Stabilization Act be 
continued in its present form? If not, 
what changes in the present regulation 
would be appropriate? 

4. Other issues directly related to the 
producer payment plan administered by 
Ihe State of Oregon. 
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Such data, views and arguments may 
he presented through oral statements m 
written statements submitted at the 
meeting. Clarifying questions and cross 
examination limited to the scope of the 
oral statement will be permitted. Four 
copies of written statements, statistic! 
tables, charts or other written exhibits 
should tie supplied by the person 
offering the statement or exhibit. 

Signed at Washington, D.C. on fanujiry 4 
1985 

William T. Manley. 

Deputy Administrator. Marketing Prvgnim%. 
|FR Doc 85-830 Filed 1-10-85: 8:45 «un| 

BILLING COOC *#>0-42-41 


Food Safety and Inspection Service 

9 CFR Parts 322 and 381 

I Docket No. 84-01 IP I 

Exempting Military Shipments 

agency: Food Safety and Inspection 
Service. USDA. 
action: Proposed rule. 

summary: The Food Safety and 
Inspection Service (FSIS) is proposing to 
amend the Federal meat inspection and 
poultry products inspection regulations 
to exempt United States (U.S.) military 
shipments of meat and poultry prodm *§ 
intended for export from the export 
stamp requirement. This action is 
necessary because presently the Federal 
meat inspection regulations contain only 
two limited exemptions to its 
requirement that the outside contains 
of meat and meat products intended for 
export must be marked with an official 
export stamp bearing the number of the 
export certificate. The poultry products 
inspection regulations do not mandate 
the issuance of export certificates, but 
provide for their issuance upon request. 
If issued, the export container must be 
stamped with the export certificate 
number. The poultry products inspection 
regulations do not provide for any 
exemptions for omitting the export 
stamp when export certificates are 
issued. FSIS is, therefore, also proposing 
to add the two exemptions currently 
provided in the meat inspection 
regulations to the poultry products 
inspection regulations. 
date: Comments must be received on or 
before March 12.1985. 
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RESS: Written comment* should br 
nt in duplicate to the Regulations 
ffic* Attn: Annie |ohnson. FSIS 
Hearing Clerk. Room 2837, South 
ru ulture Building. Food Safety and 
i«pecti<Hi Service. U.S. Department of 
nculturt* Washington DC 20250 Oral 
Inmcnts may be directed to Dr. 

Richard Mikite. (202) 447-9051. (Set alto 
nmmentt" under Supplementary' 
^formation.) 

I FURTHER INFORMATION CONTACT: 

R i hard Mikitas, Acting Director, 
pipor '"ordination Division, 
[liitmational Programs. Food Safety and 
■Pction Service. U.S. Department of 
riculture. Washington. DC 20250. 
iX2\ 44“-9U51* 

Luffixmentart INFORMATION: 

Executive Order 12291 

The Agency has determined that this 
|oposed rule is not a 'major rule 
ndet Executive Order 12291. It will not 
1 lit in an annual effect on the 
oruwny of $100 million or more, a 
Major increase in costs or prices for 
I • rs. individual industries, 

|Fedc«al, State, or local gove rnment 
■rncies or gtographi 
Itignifioant adverse effects on 
I competition, employment, investment. 
Iprodui tivity. innovation, or the ability of 
[United Stales based enterprises to 
I compete with foreign-based enterprises 

I in domestic or export markets. The 
■proposed regulation would only codify 

I I uing Agency practices. 

[ Effect on Small Entities 

The Administrator. FSIS. has 
I !ettrained that this proposed rule will 
j not have a significant economic impact 
I on a s 1 stontial number of small 
< ntiiirrs, as defined bv the Regulatory 
Fir Nihility Act. Pub, L 96-354 (5 U.&C 
The proposed regulation would 
I onK codify existing Agency practices 

| Comments 

Interested persons are invited to 
submit written comments concerning 
this proposed rule. Written comments 
should be sent in duplicate to the 
Regulations Of Bee. Please include the 
do ke! number appearing in the heading 
I of ihi* document. Any person desiring 
an opportunity for oral presentation of 
vi^w* on this proposed rule must make 
*tul rquest lo Dr. Richard Mikita so 
^®l a Mngements may be made. A 
transc ript will be mark of all oral 
mentations. All comments submitted 
,n response to this proposal will be 

available for public inspection in 
Regulations Office between 9:00 a.m. 
«nd 4 oo p m.. Monday through Friday. 


Background * 

Ihe Federal Meat Inspection Act (21 
U.&C.601 atseq.) requires that meMt 
and meal products intended for export 
be accompanied by a certificate issued 
by an authorized inspector indicating 
that the products are sound and 
wholesome, unless the Secretary waives 
the requirements of such certificate |21 
U.S.C, 617). Further, the Federal meat 
inspection regulations require that the 
outside containers of products intended 
for export be marked with ifti official 
export stamp bearing the number of the 
export certificate (9 CFR 322.1(a)). The 
Federal meat inspection regulations 
provide two exemptions to this export 
stamp requirement. These exemptions 
are for product intended for ship stores 
and small quantities of product 
consigned to nn individual exclusively • 
for personal use and not for sale or 
distribution. 

. The Poultry Products Inspection Act 
(21 U.S.C 451 et seq.) docs not require 
that a certificate accompany poultry and 
poultry products intended for export 
However, most exporters and importing 
countries do require some form of 
certification indicating the products 
wholesomeness. Upon request, a 
certificate can be issued by an 
authorized inspector. Once a certificate 
is issued, the poultry products 
inspection regulations provide that the 
shipping container must be marked with 
on export stamp bearing the number of 
the export certificate (9 CFR 381.105(a)). 
The poultry products inspection 
regulations do not provide for any 
exemption from this export stamp 
requirement. 

The Department of Defense (DOD) 
assembles shipments of meat and 
poultry products in military staging 
warehouses in the United Stales. The 
shipments have been certified for export 
by USDA. The shipments are 
disassembled and reassembled in the 
warehouses to meet the specific needs 
of military bases located outside of the. 
United States. DOD military veterinary 
officers recertify the reassembled 
shipments for export hy using 
information obtained from the export 
certificates, and identify the outside 
containers with special symbols, 
including contract number and 
specifications. As a matter of policy. 
FSIS has allowed U& military 
shipments of meat and poultry products 
intended for export to be exempted from 
the export stamp requirement. FSIS is 
proposing to amend the Federal meat 
inspection and poultry products 
inspection regulations to reflect this 
policy by udding U.S. military shipments 
as an exemption from the export stamps 


requirement. Concurrently. FSIS is 
proposing to add the two current 
exemptions contained in the meat 
inspection regulations relating to ship 
stores and personal use to the poultry 
products Inspection regulations. 

Accordingly. } 322.1. paragraph (a|. of 
the Federal meat inspection regulations 
and section 381.105. paragraph (a), of the 
poultry products inspection regulations 
would be amended to read as set forth 
below 

List of Subjects 

9 CFR Port 322 

Meat inspection. Exports. 

9 CFR Port 381 

Poultry products inspection. Exports. 
Official marks. Devices and certificates 

Proposed Rule 

PART 322—(AMENDED] 

1. The authority citation for Part 322 
reads as follows: 

Authority: 34 Slot 1260. 79 Slat 903. as 
amended. 81 Slat 584. M Slat. 91. 438; (21 
US.C 801 rt seq\. (21 US.C 71 et seq. 601 et 

seq. 33 U.S.C. 486-488*). 

Z Section 322.1(a) (9 CFR 322.1(a)) 
would be revised to read as follows: 

( 322.1 Manner of affixing stamps and 
marking produ c t s for txport 

(a) The outside container (including 
cloth wrappings) of any inspected nnd 
passed product for export, except ship 
stores, small quantities exclusively for 
the personal use of the consignee and 
not for sole or distribution, and 
shipments by and for the U.S. Armed 
Forces, shall be marked with on official 
export stomp, as shown in | J12.it of this 
subchapter, bearing the number of the 
export certificate. 


PART 381—I AMENDED I 

3. The authority citation for Part 381 
reads as follows: 

Authority: 71 Slat. 441. 70 Stat. 110. us 
nmended. Sec. 14 (21 U.S.C. 451 ef seq.) 

4. Section 381.105(a) (9 CFR 381.105(a)) 
would be revised to read as follows: 

§ 381.105 Export certification; marking of 
containers. 

(a) Upon request or application by any 
person intending to export any poultry 
product, any inspector is authorized to 
issue an official export certificate as 
prescribed in ( 381.107 with respect tu 
the shipment to any foreign country of 
any inspected and passed poultry 
product, after adequate inspection of tho 
product has been made by the inspector 
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to determine its identity as inspected 
and passed and eligible for export: 
Provided\ that the product is offered for 
inspection at an official establishment. 
Each shipping container covered by the 
export certificate, except ship stores, 
small quantities exclusively for the 
personal use of the consignee and not 
for sale or distribution, and shipments 
by and for the U.S. Armed Forces, shall 
be marked with an official export stamp 
as shown in 5 381.104 bearing the 
number of the export certificate. Official 
export certificates will be issued only 
upon condition that the products 
covered thereby shall be subject to 
reinspection at any place and at any 
time prior to exportation to determine 
the identity of the products and their 
eligibility for certification, and such 
certificates shall become invalid if such 
reinspection is refused or discloses that 
the products are not eligible for 
certification. If reinspection discloses 
that any poultry products covered by an 
export certificate are not eligible for 
such certification, a superseding 
certificate setting forth such findings 
shall be issued and copies shall be 
furnished to interested persons. 

• • • • • 

Done at Washington. D.C. on: December 3, 

1984. 

Donald L. Houston. 

Administrator, Food Safety and inspection 
Service, 

|FR Doc. 65-831 Filed 1-10-83; 8:45 am] 

BJLLING COO€ 3410-OSf-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 33 

(Docket No. 23737; Notice 84-23AI 

Airworthiness Standards: Aircraft 
Engines; Turboprop Engine Propeller 
Brake Proposals 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Extension of comment period on 
notice of proposed rulemaking (NPRM). 

summary: The NPRM which proposed 
to amend Part 33 of th e Fed eral Aviation 
Regulations (FAR) (14 CFR Part 33). to 
establish new airworthiness standards 
applicable to turbopropeller engines 
equipped with a propeller brake, was 
published in the Federal Register at 49 
FR 48760 on December 14,1984. The 
Aerospace Industries Association (AIA) 
has requested a 30-day extension of the 
comment period. The request is based 
on the fact that many member 
companies are on concurrent holiday 


and vacation leave within the published 
NPRM comment period and are unable 
to properly address the NPRM without 
additional time. FAA concurs with the 
request and is extending the comment 
period on the NPRM for an additional 30 
days. 

FOR FURTHER INFORMATION CONTACT: 

Donald F. Perrault. Engine and Propeller 
Standards Staff, ANE-110. Federal 
Aviation Administration, 12 New 
England Executive Park, Burlington. 
Massachusetts 01803; telephone (617) 
273-7081. 

SUPPLEMENTARY INFORMATION: 

Accordingly, revise "DATES" on page 
48760 of the Federal Register of 
December 14.1984, (49 FR 48760) to read 
as follows: 

oates: Comments must be received on 
or before February 25.1985. 

(Sec. 313(a), 601, and 603, Federal Aviation 
Act of 1958. as amended. (49 U.S.C. 1354(a), 
1421, and 1423); (49 US.C. 106(g) revised. Pub. 
L. 97-449, January 12,1983); 14 CFR 11.45) 
Issued In Burlington. Massachusetts, on 
December 28.1984. 

Jack A. Sain. 

Acting Director, New England Region. 

|FR Doc. 85-604 Filed 1-10-85; 8:45 am| 

BILL ISO COO€ >0-13-41 


SECURITIES AND EXCHANGE 
COMMISSION 

17 CFR Parts 239 and 274 

(Release No. 33-6563; 1C-14300; Fite No. 
S7-2-851 

Conforming Amendments; 

Registration Statement Forms 

agency: Securities and Exchange 
Commission. 

action: Proposed amendment of 
investment company registration 
statement forms. 

summary: The Commission is proposing 
for public comment amendments to the 
instructions of the registration statement 
forms for open-end and closed-end 
investment companies. The amendments 
would change the way in which 
registrants calculate their portfolio 
turnover rate to conform to the way In 
which regi9tants are required to 
calculate that rate in their semi-annual 
reports filed with the Commission. 
date: Comments should be received on 
or before March 5,1985. 
address: Comments should be 
submitted in triplicate to John Wheeler. 
Secretary ..Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, D.C. 20549. Comment 
letters should refer to File No. S7-2-85. 


All comments received will be avafl.ibk 
for public inspection and copying in thr | 
Commission’s Public Reference Room, 
450 Fifth Street. NW.. Washington, D C 
20549. 

FOR FURTHER INFORMATION CONTACT; 

William C. Gibbs, Attorney, Office ■f 
Regulatory Policy (202) 272-2048 or John 
Banks*Brooks, Attorney. Office of 
Disclosure Policy and Adviser 
Regulation (202) 272-2107. 

SUPPLEMENTARY INFORMATION.* The 

Commission is proposing amendments 
to (i) instruction 12 to item 3 of form N- 
1A [17 CFR 239.14], the registration 
statement form for open-end Investment 
companies; and (ii) instruction 12 to item 
3 of form N-2 |17 CFR 239.14), the 
registration statement for closed-end 
investment companies. These 
amendments are intended to conform 
the manner in which registrants are 
required to calculate their portfolio 
turnover rate to the manner prescribed 
in the instructions to items 77 and 102 of 
form N-SAR [17 CFR 274 . 101 ), the new 
semi-annual reporting form for 
registered investment companies. 1 

Discussion 

Forms N-1A and N-2 are the 
registration statements for virtually all 
open and closed-end management 
investment companies.* Both 
registration statement forms require a 
registrant to disclose its portfolio 
turnover rate, as calculated according to 
the instructions to the applicable itemi 
of the forms. Those instructions direct! 
registrant to divide the lesser of 
purchases or sales of portfolio secuiities 
for the particular fiscal year by the 
monthly average of the value of the 
portfolio securities owned by the 
registrant during the particular fiscai 
year. The instructions also direct the 
registrant to exclude from both the 
numerator and the denominator all 
short-term securities and all U.S. 
Government securities. 

In commenting on a similar item in 
proposed form N-SAR, a commentator 
suggested that long-term U.S. 
Government securities should be 
included in the calculation. As stated in 
the release adopting form N-SAR * the 


'See Investment Company Ad Releasr No 
dated January 4.1M5 150 FR-1. 

■The final version of ihe new rvgUtrsbon 
statements for insurance company separate 
accounts that offer variable annuity contra* u 
(forms N-3 and N-4 proposed In Investment 
Company Act Release No. 13689, dited Dec«*r r l*r 
23. 1963 (49 FR 018)) will require o registrant to 
calculate lit portfolio turnover rate in the same 
manner as il is calculated In forms N-SAR. N-L' 
nnd N-2. 

* See supra note t. 
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I Com mission believes that there is no 
Lawn to distinguish between long term 
li£ Government securities and other 
t\pes of long-term debt securities for 
purposes of calculating a registrant's 
portfolio turnover rate. Accordingly, the 
instructions to items 77 and 102 of the 
final version of form N-SAR direct a 
registrant to include all long-term debt 
ttcurities in the calculation. Since a 
registrant should use the same method 
to calculate its portfolio turnover rate in 
in n g* wtration statement and in its 
annual reports, the Commission is 
proposing conforming amendments to 
f ohp* N-tA and N-2 as set forth below. 4 


list of Subjects in 17 CFR Parts 239 and 

rt 

Reporting and recordkeeping 
requirements. Securities. 


Text of Proposed Form Change* 




Parts 239 and 274 of Chapter U of Title 
17 of the Code of Federal Regulations 
art proposed to be amended as set forth 

below: 


PART 239 —FORMS PRESCRIBED 
UNDER THE SECURITIES ACT OF 1933 

PART 274-FORMS PRESCRIBED 
UNDER THE INVESTMENT COMPANY 
ACT OF 1940 


1. By revising paragraphs b and d in 
instruction 12 to item 3 of form N-2 
described in 55 239.14 and 274.1 la-1 to 
rend as follows: 




f 239.14 Form N-2, registration statement 
of closed-end management investment 

companies. 


1774.1 la-1 Form N-2, registration 
statement of closed-end management 
<nvestment companies 


12. The portfolio turnover rate to be shown 

at caption 12 shall be calculated in 
accordance with the following instructions; 

a. * * * 

b. For purposes of this Item, there shall be 
excluded from both the numerator and 
denominator all securities, including options, 
whose maturities or expiration date at the 
time of acquisition were one year or less. All 
lung-tor* securities, including U S* 
Government securities, should he included. 
Purchases shall include any cash paid upon 
the conversion of one portfolio security into 
another. Purchases shall also Include the cost 
of rights or warrants purchased Sales shall 
include the net proceeds of the sules of rights 
or warrants. Sales shall also include the net 
proceeds of portfolio securities which have 
been called, or for which payment has been 
made through redemption or maturity. 

c. * * * 

d Short sales which the registrant intends 
to maintain for more than one year and put 
and call options where the expiration date is 
more than one year from the date of 
acquisition should be included In purchases 
and sales for purposes of this Item. The 
proceeds from a short sale should be 
included in the value of the portfolio 
securities which the registrant sold during the 
reporting period and the cost of covering a 
short sate should be included in the value of 
the portfolio securities which the registrant 
purchased during the period. The premiums 
paid to purchase options should be Included 
in the value of the portfolio securities which 
the registrant purchased during the reporting 
period and the premiums received from the 
sale of options should be included in the 
value of the portfolio securities which the 
registrant sold during the period. 

• • • • • 

2. By revising paragraphs b and d in 
instruction 12 to item 3 of form N-lA 
described in 55 239.15A and 274.11a to 
read as follows: 

§ 239.1SA Form N-1 A, registration 
statement of open-end management 
Investment companies. 


Item J. Condensed Financial Information 

(Pt- -pectus only). 

(«) Furnish the following information for 
Ike R< ristrant, or for the Registrant and its 
totaidiurtes consolidated as prescribed in 
ndr fHXJ 117 CFR 2T0.8-03| of Regulation S-X: 

• • • • • 

fnj (nrctiona: 

• # • a 


'In addition to directing a registrant using forms 
N-1A at N-2 1 ( » include ail tong-tana debt svcuriiMra 
in th* calculation of its portfolio turnover rata, the 
Poised amendments would abo clarify, as in the 
jMlmctwm* to Item* 77 and 102 at form N-SAR. the 
of put or call options for pttrpoM* of tt»e 
OMcuhliott 

Thr nstruc tions axptaln that In the caao of put or 
call ciptiont expiring more than one year from the 
wte of acquisition, the premium* paid to purchase 
» *c options should be included m the value of (he 
securities which the registrant purchased 
thr reporting pc-nod and the premiums 
^wived from the sale of such options should be 
w*Mp<I hi the value of the portfolio secorttfet 
regiatrant Mild during lha period 


5 274.11A Form N-1 A, registration 
statement of open-end management 
Investment companies. 

• • • * • 

Item 3. Condemned Financial Information* 

(a| Furnish the following information for 
the Registrant or for the Registrant and its 
subsidiaries consolidated as prescribed in 
rule 9-03 |17 CFR 210.0-031 of Regulation S-X 

• a • • a 

Inn tract ions: 

• • a a a 

12. The portfolio turnover rate to be show n 
at caption 12 shall be calculated in 
accordance with the following instructions: 

a. • • • 

b. For purposes of this hem. there shall be 
excluded from both the numerator and 
denominator all securities, including options, 
whose maturities or expiration date at the 
time of acquisition were one year or less. All 
long-term securities, including U.S. 
Government securities, should be Included. 
Purchases shall include any cash paid upon 


the conversion of one portfolio security Into 
unother. Purchases shall also include the cost 
or rights or warrants purchased. Sales shall 
include the net proceeds of the sale of rights 
or warrants. Sales shall also include the net 
proceeds of portfolio securities which have 
been called, or for which payment has been 
mode through redemption or maturity. 

c. • * * 

d. Short sales which the registrant intends 
to maintain for more than one year and put 
and call options where the expiration date is 
more than one year from the date of 
acquisition are included In purchases and 
sales for purposes of this Item. The proceeds 
from s short sale should be Included in the 
value of the portfolio securities which the 
registrant sold during the reporting period 
und the cost of covering a short sale should 
be included in the value of the portfolio 
securities which the registrant purchased 
during the period. The premiums paid to 
purchase options should be included in the 
value of the portfolio securities which the 
registrant purchased during the reporting 
period and the premiums received from die 
sale of options should be Included in the 
value of the portfolio securities which the 
registrant sold during the period. 

Regulatory Flexibility Act Certification 

Pursuant to section 606(b) of the 
Regulatory Flexibility Act (5 U.S.C. 
605(b)], the Chairman of the Commission 
has certified that the proposed form 
amendments will not. if adopted, have a 
significant economic impact on a 
substantial number of small entities. 

This certification, including the reasons 
therefor, is attached to this release. 

Statutory Authority 

The Commission hereby publishes for 
comment proposed amendments to form 
N-1A and N-2 under the Securities Act 
of 1933 and the Investment Company 
Act of 1940. pursuant to the provisions 
of sections 7,10 and 19 of the Securities 
Act of 1933 (15 U.S.C 77g. 77j and 77s| 
and sections 8. 30 and 38 of the 
Investment Company Act of 1940 (15 
U.S.C 80a-8. 29. and 37). 

By the Commission. 

Dated: January 4.1905. 

John Wheeler, 

Secretary. 

Regulatory Flexibility Act Certification 

l John S.R. Shad, Chairman of the 
Securities and Exchange Commission, 
hereby certify pursuant to 5 U.S.C. 

605(b) that the proposed amendments to 
Form N-1 A and N-2 under the 
Investment Company Act of 1940 [15 
U.S.C 80o-l et seq.|. to conform the 
method required to calculate a 
registrant's portfolio turnover rate in 
those registration statements to the 
method required in the instructions to 
Form N-SAR, the semi-annual report 
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form for registered investment 
companies, will not have a significant 
economic impact on a substantial 
number of small entities. The reason for 
this certification is that the proposed 
amendments would not have a 
significant economic impact on any 
registrant and. accordingly, would not 
have a significant economic impact on a 
substantial number of small entities. 
This is because the calculation of 
information required by the 
amendments is already required by 
Form N-SAR. the data necessary for the 
calculation is readily available to 
registrants, and the change in method of 
calculating the information will not 
impose a significant burden on any 
registrant. 

Dated: January 4.1985. 

John SR Shad. 

Chairman. 

[FR Doc. 85-834 Filed 1-10-85: 8:45 am) 

BILLING COOC *010-0f>M 


DEPARTMENT OF THE TREASURY 
Customs Service 
19CFR Part 6 

Proposed Customs Regulations 
Amendments Relating to Entry and 
Clearance of Civil Aircraft 

AGENCY: Customs Service, Treasury. 
action: Proposed rule. 

summary: This document proposes to 
amend the Customs Regulations relating 
to the size, type of paper, and ink used 
on forms required for the entry and 
clearance of civil aircraft by Customs. 
These proposed changes are less 
restrictive than current standards. They 
are minor changes which would apply 
only to the forms involved. They would 
facilitiate the procedures involved in 
entering and clearing civil aircraft 
without making any substantive changes 
in those procedures. 
date: Written comments must be 
received on or before March 12.1985. 
address: Comments (preferable in 
triplicate) should be addressed to the 
Commissioner of Customs. Attention: 
Regulations Control Branch. U.S. 
Customs Service, 1301 Constitution 
Avenue, NW., Room 2428, Washington, 

D C. 20229. 

FOR FURTHER INFORMATION CONTACT: 

Operational Aspects: Joseph O’Gorman. 
Office of Cargo Enforcement and 
Facilitation. (202-566-8151). Legal 
Aspects: |ohn Mathis. Carriers. 
Drawback and Bonds Division, (202- 
558-5706) U.S. Customs Service, 1301 


Constitution Avenue. NW.. Washington. 
D C, 20229. 

SUPPLEMENTARY INFORMATION: 

Background 

Section 6.8(a). Customs Regulations 
(19 CFR 6.6(a)), currently provides that 
the size of Customs Form 7507 (General 
Declaration) and Customs Form 7509 
(Cargo Manifest), required for the entry' 
and clearance of civil aircraft, shall be 
approximately but not to exceed 8 Mi 
inches wide and 14 inches long 
Additional specifications provided for in 
$ 6.6(a) are that the forms shall be on 
white bond paper that will not discolor 
or become brittle within 20 years: that if 
these forms are dittoed or if the entries 
on them are to be dittoed, the papier 
must be substance 40.17 inches by 22 
inches, 1.000 sheet basis: if printed or 
typewritten, at least 25 percent rag. 
substance 26,17 inches by 22 inches. 
1.000 sheet basis. Also, these forms and 
the entries thereon must be dittoed, 
typewritten, or printed with ink. or dye 
that will not fade or “feather** within 20 
years. 

Section 6.6(b), Customs Regulations 
(19 CFR 6.6(b)], currently provides that 
these forms may be printed or dittoed by 
private parties, provided the forms so 
printed or dittoed conform to the official 
forms currently in use, with respect to 
size, wording arrangement, style and 
size of type, and paper specifications. 

After a review of these requirements, 
Customs believes the specifications for 
these two furms are too restrictive, 
particularly with regard to their size. 
Therefore, Customs is proposing to 
reduce the size of the forms to 8 V* 
inches by 11 inches, with a provision 
permitting the private printing of the 
forms up to a maximum size of 8% 
inches by 14 inches. Customs recognizes 
that there also may be some 
justification, due to the exigencies of 
aircraft operation of which we are 
unaware, for permitting some minimum 
size that is smaller than BVfe inches by 11 
inches. The proposed changes provide 
for these extenuating circumstances. In 
addition to the change in size 
specifications. Customs is also 
proposing to eliminate all restrictions 
with regard to the type of puper and ink 
used on the forms. 

Customs does not believe that Annex 
9 to the Convention on International 
Civil Aviation precludes any of the 
proposed changes. No restrictions on the 
type of paper or ink to be used for the 
forms exist. With regard to size, Annex 
9 does not specify a size, but does 
provide specimen copies of forms in 
metric sizes equal to 8W inches by 11% 
inches. I lowever, the size recommended 
by Annex 9 is not binding as evidenced 


by the fact that the present forms 
measure 8% inches by 14 Inches. 
Therefore, to reflect these desired 
changes. Customs i9 proposing 
amendments to § 6.6 (a) and (b). 

Executive Order 12291 

Because this document will not result 
in a regulation which would be a 
“major** rule as defined by section 1(h) 
of E O. 12291, a regulatory impact 
anulysis and review as prescribed b> 
section 3 of the E.O. is not required 

Regulatory Flexibility Act 

The provisions of the Regulatory 
Flexibility Act relating to an initial ,ind 
final regulatory flexibility analysis are 
not applicable to the proposal because 
the rule, if promulgated, will not have « 
significant economic impact on a 
substantial number of small entities 
Accordingly. It is hereby certified 
under the provisions of section 3 of the 
Regulatory Flexibility Act (5 U.S.C. 
605(b)) that the rule, if promulgated. will 
not have a significant economic import 
on o substantial number of small 
entities. 

Comments 

Before adopting this proposal, 
consideration will be given to any 
written commemts timely submitted to 
the Commissioner of Customs. 
Comments submitted will be available 
for public inspection in accordance with 
the Freedom of Information Act (5 U SC 
552) and 5 1.6. Treasury Department 
Regulations (31 CFR 1.8). and 
8 103.11(b). Customs Regulations (19 
CFR 103.11(b)), on regular business day* 
between the hours of 9:00 a.m. and 4:30 
p.m. at the Regulations Control Blanch. 
Room 2420, Customs Headquarters. 1301 
Constitution Avenue. NW., Washington. 
D.C. 20229. 

Drafting Information 

The principal author of this document 
was Glen E. Vereb. Regulations Control 
Branch. Office of Regulations and 
Rulings. Customs Headquarters. 
However, personnel from other Customi 
offices participated in Its development. 

List of Subjects in 19 CFR Part 6 

Air carriers, aircraft, customs duties 
and inspection, imports. 

Proposed Amendments 

PART 6—AIR COMMERCE 
REGULATIONS 

It is proposed to revise 8 6.8 (a) anil 
(b). Customs Regulations (19 CFR 66 (a), 
(bj). to read as follows: 
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b 6,6 Document; form. 

I (a) The forms described in 55 6.7 and 
*8 shall be the primary documents 
Inquired for the entry and clearance of 
■he aircraft, passengers, crewmembers 
tnd merchandise carried thereon. The 
[forms shall be approved by the 
[Commissioner of Customs. The forms 
brail be approximately 8 Vi inches wide 
bn<i 11 inches long and shall be on white 
lunting puper. If a document or the 
[entries thereon are in a foreign 
[language. a translation in English shall 
for furnished with the original and with 
tfsch copy. 

(b) T he Customs forms described in 
6.7 and 6.8 are in the English 
[hinguage and are obtainable from 
district directors upon payment by the 
[owner or operator of the aircraft. A 
[small quantity of each of the forms shall 
foe set aside by district directors far free 
distribution and official use. These 
forms may be printed by private parties, 
[ppvided the forms so printed conform 
ho the official forms currently in use with 
regard to wording arrangement, style 
and size of type and quality of paper. 
While minimal voriation in size of the 
forms is acceptable, the size of the forms 
•hall not exceed 8 Ms inches wide and 14 
inches long. 

Authority 

I These changes ore proposed under the 
authority of R.S. 251, sec. 624. 46 Stat. 

759, secs. 904,1109. 72 Stat. 787,799, as 
amended, sec. 101,78 Stat. 72; 5 U.S.C 
301, 19 U.S.C, 66. 1624, 49 U.S.C. 1474. 

1509. Gen. Hdnote. 11, Tariff Schedules 
uf the United States. 

Alfred R, De Angdus, 

tctitift Commissioner of Customs . 

Approved: December 21. 1964. 

Mm M. Walker, Jr. 

Assistant Secretary of the Treasury. 

IFK Dot 85-684 Filed 1-10-65; 8:45 am] 

COOf 4*20-43-11 


19 CFR Part 18 

Proposed Customs Regulations 
Amendments Relating to Liquidated 
Damages Claims Against Bonded 

Carriers 

agency: Customs Service, Treasury, 
action: Proposed rule. 

summary: This document proposes to 
Amend the Customs Regulations relating 
the liability of bonded carriers for 
|«tges, irregular delivery, or 
nondelivery of mechandise. The purpose 
f, t tin* proposal is to assure uniform 
Assessment of liquidated damages 
against carriers, as well as 
tarimen. for the shortage, irregular 


delivery, or nondelivery of bonded 
merchandise. 

date: Comments must be receive on or 
before March 12,1985. 
address: Written comments (preferably 
in triplicate) should be addressed to the 
Commissioner of Customs. Attention: 
Regulations Control Branch. U.S. 
Customs Service. 1301 Constitution 
Avenue. NW.. Room 2426. Washington. 
D.C. 20229. 

FOR FURTHER INFORMATION CONTACT: 

Legal Aspects: William Rosoff. Carriers. 

Drawback, and Bonds Division (202- 

566-5732). 

Operational Aspects: Kent Parsell, 

Inspection and Control Division (202- 

566-5354). U.S. Customs Service. 1301 

Constitution Avenue. NW.. 

Washington, D.C. 20229. 
SUPPLEMENTARY INFORMATION: 

Background 

By publication of T.D. 84- 213 in the 
Federal Register on October 19. 1984 (49 
FR 41152), the Customs Regulations (19 
CFR Chapter 1). were amended to revise 
the bond structure by consolidating and 
reducing the number of bond forms in 
use. to simplify transactions between 
Customs and the importing public, and 
to facilitate establishment of an efficient 
computerized bond control system. 

Recent enforcement operations 
undertaken by Customs have indicated 
that penalty provisions for failure to 
deliver in-bond cargo are insufficient to 
protect the revenue and actually 
contribute to a disregard of the in-bond 
regulations and procedures. One 
important clement of the recently 
amended bond structure is an increase 
in the amounts chargeable for failure to 
deliver bonded mechandise. to an 
amount equal to the value of the cargo 
(three times the value in the case of 
restricted mechandise or liquor). The 
amendment provides that these amounts 
control unless another amount is 
authorized elsewhere in the regulations. 

Section 18.8. Customs Regulations (19 
CFR 18.8). provides specific liability 
amounts assessable against bonded 
carriers for shortage, irregular delivery, 
or nondelivery of bonded mechanidise. 
These amounts are widely variant from 
those provided in T.D. 64^213 and. due 
to the stipulation appearing in that 
amendment concen^pg amounts 
otherwise authorized, are the amounts 
that are assessed in the event of a 
violation. Section 18.8 applies in (he 
case of a violation by a bonded carrier. 
However, T.D. 84-213 is also applicable 
to bonded cartmen (one who transports 
goods or merchandise within the limits 
of a port). Thus, even though carriers 
and cartman peform the same function. 


a disparity is created betwen their 
liability. 

T.D. 64-213 stated that a complete 
review of the various regulatory 
provisions containing lesser liability 
amounts would be conducted (5 18.8 
among them), and that upon completion 
of that review, a proposal to modify any 
of the provisions would be published for 
public comment. However, due to an 
immediate need to insure protection of 
the revenue as well as the equal 
treatment of all concerned parties, we 
hove determined to propose 
amendments to $ 18.8 in advance of 
completion of the study. 

List of Subjects in 19 CFR Pari 18 

Common carriers. Freight fowarders. 
Motor carriers. Surety bonds. 

Proposed Regulations Amendments 

It is proposed to amend Part 18. 
Customs Regulations (19 CFR Part 18). In 
the following manner. 

PART 18—TRANSPORTATION IN 
BOND AND MERCHANDISE IN 
TRANSIT 

1. It is proposed to revise { 18.8(b) to 
read as fotlows: 

9 18.8 Liability for shortage, irregular 
delivery, or nondelivery; penalties. 

(a) • • • 

(b) Carriers shall be liable for 
payment of liquidated damages under 
the carriers bond for any shortage, 
failure to deliver, or irregular delivery, 
as provided in such bond. 

2. It is proposed to amend the second 
sentence of 5 18.8(e)(1) by removing the 
word “computed 0 und the phrase 
“paragraphs (b)(1). (2). and (3) of.“ 

Authority 

This proposal is made under the 
authority of R.S. 251. as amended, sec. 
621. 46 Stat. 759, sec. 1109. 72 Stat. 799. 
as amended (19 U.S.C. 66.1624: 49 U.S.C. 
1509). 

Comments 

Before adopting this proposal, 
consideration will be given to any 
written comments timely submitted to 
the Commissioner of Customs. 
Cumments submitted will be available 
for public inspection in accordance with 
the Freedom of Information Act (5 U.S.C 
522), and J 1.6. Treasury Department 
Regulations (31 CFR 1.8), and 
{ 103.11(b). Customs Regulations (19 
CFR 103.11(b)), on regular business days 
between the hours of 9:00 a.m. and 4:30 
p.m. at the Regulations Control Branch, 
Room 2426. Headquarters. U S. Customs 
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Service. 1301 Constitution Avenue. NW.. 
Washington. D.C. 20229. 

Executive Order 12291 

This proposal is not a "major rule" as 
defined in section 1(b) of E.O.12291. 
Accordingly, a regulatory impact 
analysts is not required 

Regulator} Flexibility Act 

The provisions of the Regulatory 
Flexibility Act relating to an initial and 
final regulatory flexibility analysis (5 
U.S.C 803. 604) are not applicable to 
these amendments because the rule, if 
adopted, will not have a significant 
economic Impact on a substantial 
number of small entities. 

Accordingly, it is hereby certified 
under the provisions of section 3 of the 
Regulatory Flexibility Act (5 U.S.C. 
605(b)) that the rule, if promulgated, will 
not have a significant economic impact 
on a substantial number of small 
entities. 

Drafting Information 

The principal author of this document 
was Larry L Burton. Regulations Control 
Brunch. Office of Regulations and 
Rulings. U.S. Customs Service. However, 
personnel from other Customs offices 
participated in its development. 

Alfred R. De Angelus. 

Acting Commissioner of Customs 
Approved: December 21.1984. 

|ohn M. Walker. |r* 

Assistant Secretary of the Treasury . 

1FR Doc 85-485 Filed 1-10-85; 045 nm| 

BllLJffa coot U20-02-II 


19 CFR Parts 18 and 114 

Proposed Customs Regulations 
Amendments Relating to Limitation of 
Liability of Domestic Guaranteeing 
Associations Under TIR Carnets and 
Other Matters 

agency: Customs Service. Treasury. 
ACTION: Proposed rule. 

summary: Customs is considering 
amending its regulations relating to the 
limitation on liability of U.S. 
guaranteeing associations for shortages 
or improper deliveries of goods carried 
under the Customs Convention on the 
International Transport of Goods Under 
Cover of TIR Carnets. The changes are 
made necessary by the accession of the 
U.S. to the latest of those Conventions. 

In acceding to the TIR Convention, 
countries agree that standardized 
procedures will be observ ed in 
administering shipments of merchandise 
covered by Convention terms. The TIR 
Convention, to which the U.S. has 


acceded, places limits on the nature of a 
guaranteeing association's liability, as 
well as the dollar amount of that 
liability for shortages and irregul art ties 
in deliveries of merchandise. The 
proposed amendments reflect these 
latest changes, in addition to making 
other clarifying points, including the fact 
that the period of validity for A.T.A 
carnets cannot be extended. 
date: Comments must be received on or 
before March 12.1985. 
address; Comments (preferably in 
triplicate) should be addressed to the 
Commissioner of Customs, Attention: 
Regulations Control Branch, Room 2428, 
U.S. Customs Service. 1301 Constitution 
Avenue. NW H Washington. D.C 20229. 
FOR FURTHER INFORMATION CONTACT. 
Arnold L Sarasky, Office of Inspection 
and Control. U.S. Customs Service, 1301 
Constitution Avenue. NW.. Washington, 
D.C. 20229, (202-568-8844]. 
SUPPLEMENTARY INFORMATION 

Background 

Carnets are international customs 
documents, backed by an 
internationally valid guarantee, which 
may be used for the entry of articles 
under various customs procedures such 
as temporary importation and 
transportation in bond (transit). The 
carnet is used in place of the usual 
national customs documentation and 
guarantees the payment of duties 
(including taxes) which may become due 
if the requirements under a particular 
customs procedure are not satisfied. The 
existence of a single international 
document rather than numerous national 
documents facilitates international 
commerce. 

The Customs Convention on the 
International Transport of Goods Under 
Cover of TIR (International Road 
Transport) Carnets. 1959. T1AS 6833. 
represents the efforts of acceding 
nations to standardize their procedures 
regarding the movement of goods 
traveling under such carnets. The U.S. 
acceded to the 1959 TIR Convention, 
with the Customs procedures for 
administering the movement of goods 
under carnets being contained in Parts 
18 and 114. Customs Regulations (19 
CFR Parts 18 and 114). Most recently, 
the U.S. acceded to an updated version 
of the Convention do*e at Geneva, on 
November 14.1975 (1975 TIR 
Convention), which agreement strictly 
limited the liability of guaranteeing 
associations (associations in the U.S. 
approved by the Commissioner of 
Customs to guarantee the payment of 
obligations shipped under a IIR carnet). 
To reflect the limits of liability of 
guaranteeing associations and to 


reference the 1975 TIR Convention, and! 
to make clear that pursuant to Art Uu\ 
and 5 of the A.T.A. Carnet Convi ; 
the period of vailidity for A.T.A.«um^i| 
cannot be extended, it is necessr; 
amend Parts 18 and 114, Customs 
Regulations (19 CFR Parts 18.114). 

Section 18.6(d). Customs Regulation* 
(19 CFR 18.6(d)), describes the procedure 
to be followed when merchandise 111 
covered by a carnet cannot be recover*! 
intact following shortages, irregular 
delivery, or nondelivery of merchandise.| 
The section now provides that the 
domestic guaranteeing association is 
liable for unspecified pecuniary 
penalties, liquidated damages, duties, 
and taxes. The proposal reflects the 
changes made by the 1975 TIR 
Convention by eliminating reference to 
pecuniary penalties and by limiting the 
liability of a guaranteeing association 
for duties, taxes, and amounts collected 
in lieu thereof, to $50,000 per TIR cnmtL | 
The initial bonded carrier in the ll.S. 
would continue to be liable to Cus’onu 
for all items beyond the liability of the 
domestic guaranteeing association 
Thus, Customs would remain fully 
covered to protect the revenue of the 
US. 

Section 18.8(e), Customs Regulation* 
(19 CFR 18.8(e)), concerns the liability of 
domestic guaranteeing associations as 
well as the lime limits for notifying such 
associations of shortages, irraguho 
deliveries, and nondeliveries. The 
proposal eliminates all mention of 
guaranteeing associations' liability for 
anything other than duties, taxes, and 
amounts collected in lieu thereof, up to I 
$50,000 per TIR carnet, and make* other 
minor changes as well to accurately 
reflect the terms of the 1975 TIR 
Convention. 

Section 114.1(f), Customs Regulation* 
(19 CFR 114.1(f)), provides the definition 
of a TIR Carnet for the purposes of Part 
t14. Customs Regulations, the portion of 
the regulations which describes the u&tf 
of all manner of carnets. The proposol 
removes the outdated reference to HAS 
6833. the 1959 TIR Convention numlier, 
The 1975 TIR Convention has not been 
assigned a TLAS number. 

Section 114.2(c). Customs Regulations 
(19 CFR 114.2(c)). states that the 
regulations In Part 114 related to carnets 
provided for in the Customs Convention 
on the International Transport of Good* 
Under Cover of TIR Carnets, without 
designating any particular Convention. 
The proposal adds a citation to the 19*3 
TIR Convention. 

Section 114.23(a), Customs 
Regulations (19 CFR 114.23(a)). prtnkk* 
that no A.T.A. Carnet (temporary 
admission carnet) with a period of 


tdl 

I dal 

|c* 

Iwfc 

ex 
Co 
I the 
ex 

:hi 


Rf 

ft. 

fre 


ea 

u. 

cc 

th 

I th¬ 


ee 

*• 

C 

a* 

I a ’ 
ir 
T 
C 

I R 

n 











Federal Register 


validity exceeding one year from the 
date of issue shall tie accepted. 

I Constant inquiries arc made as to 
nhrther the period of validity can be 
| extended. The A.T.A. Carnet 
Convention (Articles 4 and 5) states that 
the period of validity cannot be 
l extended under any circumstances, and 
the proposal makes this clear as well. 

Section 114.31(b). Customs 
Regulations (19 Chit 114.31(b)). provides 
that merchandise which is restricted 
from temporary importation under bond 
«likewise restricted from entry' under 
cover of an A.TJV. or E.C.S. carnet. The 
U S has denounced the E.C.S. 
convention and the proposal removes 
the reference to that Convention from 
the regulations. 

Comments 

Before adopting this proposal, 
consideration will be given to any 
written comments timely submitted to 
Customs. Comments submitted will be 
available for public inspection in 
accordance with the Freedom of 
Information Act (5 U.S.C. 552). $ 1.6, 
Treasury Department Regulations (31 
CFR 1.6). and § 103.11(b). Customs 
Regulations (19 CFR 103.11(b)). on 
regular business days between the hours 
of 9:00 a.m. and 4:30 pjn. at the 
Regulations Control Branch. Customs 
Headquarters, Room 2426,1301 
Constitution Avenue. NW. Washington. 

D C 20229. 

Executive Order 12291 and Regulatory 

Flexibility Act 

Inasmuch as Customs does not 
believe that the proposal meets the 
criteria for a ‘'major rule*' within the 
meaning of { 1(b) of E.O. 12291. a 
regulatory' impact analysis has not been 
prepared. 

It has not been determined w hether 
the proposed regulation would have a 
significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act (5 U.S.C. 601-612). 
However, we will continue to review 
this matter and will consider any 
comments submitted thereon before 
issuing a Final rule. 

List of Subjects in 19 CFR Parts 18 and 

114 

Customs duties and inspection. 

Imports. 

Authority 

I hese amendments are proposed 
u nder the authority of R.S. 251, as 
“mended (19 U.S.C. 66); section 624.46 
759 (19 U.S.C, 1624) 
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Drafting Information 

The principal author of this document 
was Larry L Burton. Regulations Control 
Branch. Office of Regulations and 
Rulings. Customs Headquarters. 

I lowevcr, personnel from other Customs 
offices participated in its development. 

Proposed Amendments to the 
Regulations 

It is proposed to amend Parts 18 and 
114, Customs Regulations (19 CFR Parts 
18 and 114). as set forth below; 

PART 18—TRANSPORTATION IN 
BOND AND MERCHANDISE IN 
TRANSIT 

1. It is proposed to amend the first 
sentence of S 18.8(d) by removing the 
words ‘pecuniary penalties." 

2. It is proposed to amend $ 18.8(e)(1) 
to read as follows: 

§ 18.8 Liability for shortage, irregular 
delivery, or nondelivery; penalties. 

• • • • • 

(e)(1) The domestic guaranteeing ^ 
association shall be jointly and 
severally liable with the initial bonded 
carrier for duties and taxes accruing to 
the United States, and any other charges 
imposed, in lieu thereof, as the result of 
any shortage, irregular delivery, or 
nondelivery at the port of destination or 
port of exit of merchandise covered by a 
TIR carnet. The liability of the domestic 
guaranteeing association is limited to 
$50,000 per TIR carnet for duties, taxes, 
and sums collected in lieu thereof. 
Penalties imposed as liquidated 
damages on the initial bonded carrier, 
and sums assessed the guaranteeing 
association in lieu of duties and taxes 
for any shortage, irregular delivery, or 
nondelivery shall be computed in 
accordance with subparagraphs (1), (2), 
and (3) of paragraph (b) of this section. 

If a TIR carnet has not been discharged, 
or has been discharged subject to a 
reservation, the guaranteeing 
association shall be notified within 1 
year of the date upon which the carnet 
is taken on charge, including time for 
receipt of the notification, except that if 
the discharge shalhhave been obtained 
improperly or fraudulently the period 
shall be 2 year9. However, in cases 
which become the subject of legal 
proceedings during the above-mentioned 
period, no claim for payment shall be 
made more than 1 year uftei the date 
when the decision of the court becomes 
enforceable. 

PART 114—CARNETS 

1. It is proposed to amend S 114.1(f) by 
removing the designation ”(T!AS 6633)/’ 

2. It is proposed to amend § 114.2(c) to 
read as follows: 


$ 114.2 Customs conventions. 

I I 8 8 I 

(c) Customs Convention on the 
International Transport of Goods Under 
Cover of TIR Carnets, done at Geneva 
on November 14. 1975. as well as the 
1959 TIR Convention. TIAS 6633 
i 114.23 [Amended] 

3. It is proposed to amend $ 114.23(a) 
by adding a new sentence at the end 
thereof to read. ’This period of validity 
cannot be extended.” 

( 114.31 (Amended] 

4. It is proposed to amend S 114.31(b) 
by removing the words ”or E.C.S." 

Alfred K. De Angelus, 

Acting Commissioner of Customs 
Approved December 21. 1984 
|ohn M Walker. |r. 

Assistant Secretary of the Treasury. 

|FR Doc 85-688 Filed 1-10-85: 8:45 4»m( 

BILLING COOC 4420-02-U 


DEPARTMENT OF LABOR 

Occupational Safety and Health 
Administration 

29 CFR Part 1910 

lOocket No. H-2251 

Occupational Exposure to 
Formaldehyde 

agency: Occupational Safety and 
Health Administration |OSHA), Labor 

action: Request for information and 
notice of public information gathering 
meeting. 

summary: This notice schedules a 
public information-gathering meeting 
and requests information concerning the 
health effects of formaldehyde and its 
toxicologic properties, estimates of the 
risk of acute and chronic health effects 
associated with occupational exposure 
to formaldehyde and other health- 
related matters concerning 
formaldehyde. The purpose of this 
meeting is to receive comments and 
information on the issues raised in this 
notice and on other topics relevant to 
the control of occupational exposure to 
formaldehyde. 

oates: Comments must be received by 
March 1. 1985. Notices of intention to 
appear at the public meeting must be 
received on or before February 1,1985. 
The meeting will begin at 10 a.m. on 
Wednesday, February 13,1985, in 
Washington. D.C. Additional public 
meetings on formaldehyde may be 
scheduled and appropriate notice with 
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dates and locations will t>e published In 
the Federal Register. 

addresses: Written comments should 
be submitted in quadruplicate to the 
Docket Office, Occupational Safety and 
Health Administration. Docket No. H- 
225* Room S-6212, U.S. Department of 
Labor* 200 Constitution Avenue. NW.. 
Washington. D.C. 20210, Telephone (202) 

522- 7894. 

Notices of intention to appear at the 
meeting, statements, and documentary 
evidence should be submitted to Mr* 

Tom Hall* Division of Consumer Affairs. 
Occupational Safety and Health 
Administration. U.S. Department of 
Labor* 200 Constitution Avenue* NW.* 
Room N-3662. Washington. D C. 20210. 
Telephone (202) 523-8024. 

The informal meeting will begin at 
10.00 a.m. on Wednesday. February 13, 
1985, in room N-5435 A. B. C, Frances 
Perkins Department of Labor Building* 
200 Constitution Avenue. NW., 
Washington. D.C.. and is expected to 
continue for approximately one week. 
Representatives of the Department of 
Labor, and anyone filing a timely notice 
of intention to appear* may question 
witnesses at the meetings. 

FOR FURTHER INFORMATION CONTACT! 
Notice: Mr. James Foster* Occupational 
Safety and Health Administration. 

Room N-3037. U.S. Department of Labor, 
200 Constitution Avenue* NW., 
Washington. D.C. 20210. Telephone (202) 

523- 8148. 

Meeting: Mr. Tom I tall. Division of 
Consumer Affairs. Occupational Safety 
and Health Administration. U S. 
Department of Labor, 200 Constitution 
Avenue. NW'.. Washington. D.C. 2U210. 
Telephone (202) 523-8024. 
SUPPLEMENTARY INFORMATION: The 
present standard for formaldehyde is an 
8-hour time-weighted average (TWA) of 
3 parts per million (ppm), with a ceiling 
limit of 5 ppm and a maximum peak 
concentration of 10 ppm for a 30-minute 
period. This standard is codified at 29 
CFR 1910.1000, Table Z-2, and was 
adopted in 1971 under the authority of 
Section 8(a) of the Occupational Safety 
and Health Act from an American 
National Standards institute (ANSI) 
Z37.18 standard established in 1967. 

Both the ANSI standard and the 
standard adopted by OSHA were based 
on concern for the irritant effects of 
formaldehyde in unsensitized persons 
and were not established on the basis of 
any carcinogenic or allergic responses. 

On October 26, 1981. the International 
Union. United Automobile, Aerospace, 
and Agricultural Implement Workers of 
America (UAW) petitioned OSHA to 
issue an Emergency Temporary 
Standard (RTS) on thp ground that 


occupational exposure to formaldehyde 
posed a grave danger to exposed 
employees. OSHA denied this petition 
on January 29.1982. based on the 
Agency's determination that the data 
then available to the Agency was not 
sufficient to warrant a finding of "grave 
danger" and resulting^emergency action. 

The United States District Court for 
the District of Columbia subsequently 
remanded this petition to OSHA for 
reconsideration, based on presently 
available evidence* of its denial of the 
ETrS petition, and also asked OSIIA to 
reconsider its decision not to initiate 
regular rulemaking proceedings under 
section 6(b) of the Act. At the request of 
the court. OSHA developed a timetable 
for completing various phases of the 
reconsideration. After carefully 
reviewing all the evidence available to 
the Agency on formaldehyde, OSHA 
determined that there was not sufficient 
evidence in the record presently before 
it to support emergency action. On 
January 7,1985 OSHA announced the 
dneial of the ETS petition in a letter to 
the petitioners. OSHA will decide by 
April 15. 1985 whether to initiate 
rulemaking to reduce the permissible 
exposure level for formaldehyde. 

As part of the review process, the 
Court required OSHA to update its 
information on the health effects and 
associated risk of exposure to 
formaldehyde. On November 5.1984. 
OSHA's Office of Risk Assessment 
(ORA) completed a report entitled. 
"Preliminary Assessment of the Health 
Effects of Formaldehyde" (The ORA 
Report, Ex. 43), which reviewed all 
recent studies and review articles 
pertaining to formaldehyde. The ORA 
Report characterized the risk of 
formaldehyde exposure, using as partial 
guidance the report published by the 
consensus Workshop on Formaldehyde 
(Convened by the National Center for 
Toxicological Research in response to a 
request by the White House Office of 
Science and Technology Policy). At 
present, however, the Agency has not 
adopted the ORA report as Agency 
policy, and the Agency has not reached 
final conclusions concerning the effects 
of human exposure to formaldehyde. 

The ORA Report was circulated for peer 
review to officials of various 
government, industry, union, advisory, 
and educational organizations (Ex. 44). 
In addition, the Agency has received 
numerous unsolicited comments 
concerning this report (Ex. 45). To assist 
in the evaulation of the controversial 
and sometimes contradictory evidence 
concerning the risk posed by exposure 
to formaldehyde. OSHA has scheduled 
an informal information-gathering 
meeting on formaldehyde. These efforts 


are being undertaken in response to the 
Court’s order that OSHA decide by 
April 15.1985. whether to proceed v.«th 
regular rulemaking under section 6(h| of 
the Act. 

Occupational exposure to 
formaldehyde has been associated with 
nn increased risk of cancer, irritation, 
and sensitization. Cancer risk is has»*xj 
on the assumption that exposures in 
humans wnll cause adverse health 
effects similar to those observed in 
experimental animals exposed to 
formaldehyde. The ORA Report 
assesses in some detail the health 
effects associated with exposure to 
formaldehyde. This assessment inciiuk* 
a review of various available 
quantitative risk assessments for 
formaldehyde, an evaluation of the 
weight of evidence concerning the 
carcinogenicity of formaldehyde, a 
characterization of the risk for spur Jit 
worker populations, and OSHA’s 
quantitative risk assessment (QRA Th* 
risk assessment component of the report 
was based on a rat inhalation stntiv 
conducted by the Chemical Industry 
Institute of Toxicology (CliTJ. The used 
CUT data as the basis for OSHA’s (JRA 
is consistent with the respective 
evaluations of risk considered by tht- 
Consumer Product Safety Commission, 
the Environmental Protection Agc ii y, 
and the Consensus Workshop. 

In questions below. OSHA seeks 
information, data, and analyses on He 
health effects and risks faced by 
employees occupationally exposed o 
formaldehyde. 

1. OSHA requests the submissm: of 
medical reports and epidemiologic and 
toxicologic studies related to the 
potential health effects of formaldehyde 
exposure that have been completed 
since 1979. For studies in progress, the 
Agency requests study protocols, 
interim or preliminary reports, anti 
expected completion dates of the 
studies. OSHA particularly solicits 
information related to studies that 
address cancer, respiratory 
sensitization, human mutagenic and 
cytogenic effects, reproductive tffects. 
and neurological effects. 

2. Risk estimates based on polypoid 
adenomas contribute signficantly to thr 
overall estimate of human cancer risk hi 
the ORA Report OSHA requests 
information on the appropriateness of 
using these data in the Quantitative K’.sk 
Assessment (QRA). 

3. Should 95”r. upper confidence limit* 
(UCLs) be used for QRA purposes? U 
for what purposes? In addition OSHA 
requests recommendations on the 
correct methodology for adjusting the 
animal at risk data to take into account 
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sacrifices and deaths before the end of u 
study. Is the multistage model the best 
risk model to use in predicting the risk 
of occupational exposure to 
formaldehyde? If it is, how many stages 
is it appropriate to include in the model? 

4 OSHA Is aware of epidemiological 
data that show that persons exposed to 
tissue preservatives (these contain 
formalin which is 37% to 50% 
formaldehyde by weight) ore at higher 
risk of developing systemic tumors. 

These data may be inconsistent with 
other animal or epidemiological data 
that suggest that formaldehyde is a 
locally acting carcinogen. OSHA 
requests data demonstrating differential 
effects for formaldehyde and formalin 
exposure in humans or animals. 

5. OSHA solicits data and information 
on any interaction between particulates 
and formaldehyde exposure. 

6. OSHA requests quantitative risk 
assessments that have been performed 
to date on the basis of epidemiologic or 
experimental study results. These 
submissions should include the 
underlying assumptions and the 
consequences these assumptions may 
have on the results as well as any 
results and conclusions by the authors)* 

7. OSHA requests comments on the 
ORA Report, entitled “Preliminary 
Assessment of the Health Effects on 
Formaldehyde" (Ex. 43). In addition. 
OSHA requests comments on other 
quantitative risk assessments contained 
to th*> OSHA docket. 

8. What types of medical tests, if any, 
are uppropriate for formaldehyde- 
exposed employees? Are there medical 
tests currently available that are 
effective in the early detection of 
formaldehyde-related acute or chronic 
illnesses? 

Public Participation 

Written Comments 

Interested persons are invited to 
iubmit comments on these and other 
pertinent issues relating to occupational 
exposure to formaldehyde by March 1, 
1985 Comments should be sent in 
quadruplicate to the Docket Officer, 
OSHA. Docket H-225, Room S-8212, 

U S Department of Labor. 200 
Constitution Avenue. NW., Washington. 
D C 20210. All written comments 
submitted in response to this notice will 
be available for inspection and copying 
at the Docket Office weekdays between 
815 a m. and 4:15 p.m. 

Public Meeting 

In order to provide an informal forum 
•n which interested persons can orally 
present comments and information and 
ask questions regarding the issues 


discussed in this notice. OSHA has 
scheduled a public meeting to begin at 
10 a.m., on February 13.1985 in room N- 
5435 A. B, C. Frances Perkins 
Department of Labor Building, 200 
Constitution Avenue, NW.. Washington. 
D.C. 20210. Additional public meetings 
at other locations concerning 
occupational exposure to formaldehyde 
may be scheduled and appropriate 
notice with dates and locations will be 
published in the Federal Register 

Any person wishing to make an oral 
presentation must submit a notice of 
intention to appear by February 1.1985. 
Notices, together with statements and 
documentary evidence, should be 
addressed to Mr. Tom Hail. Division of 
Consumer Affairs, Room N-3062. U.S. 
Department of Labor. Occupational 
Safety and Health Administration, 200 
Constitution Ave.. NW., Washington. 
D.C. 20210. The notice should identify 
the person and/or the organization 
intending to testify, the amount of time 
requested for oral presentation, the 
specific subject to be addressed, and a 
brief summary of the intended oral 
presentation. All persons giving written 
advance notice will have time reserved 
for oral presentations. As long as lime 
permits, and at the discretion of the 
hearing officer, all persons who wish to 
be heard will be allowed to make oral 
presentations. However, priority will be 
given to those who register in advance. 

The meeting will be presided over by 
a representative of the U.S. Department 
of Labor, designated by the Assistant 
Secretary, and this representative will 
have the necessary authority to regulate 
the conduct of the meetings. 
Representatives of the Department of 
Labor, ond anyone filing a timely notice 
of intention to appear, may question 
witnesses at the meetings. 

AH written submissions, the transcript 
of the meeting, as well as all other 
information in Docket H-225 will be 
considered by OSHA in reviewing the 
hazard of occupational exposure to 
formaldehyde. 

list of Subjects in 29 CFR Part 1910 

Cancer. Chemicals. Formaldehyde. 
Genetic diseases. Hazardous materials. 
Health, health records. Occupational 
safety and health. Risk assessment. 
Reporting and recordkeeping 
requirements. Signs and symbols. 

This document was prepared under 
the direction of Robert A. Rowland. 
Assistant Secretary for Occupational 
Safety and Health. U.S. Department of 
Labor. 200 Constitution Avenue, NW.. 
Washington. D.C. 20210. 


(Sec. 6 Pub. L 01-500. 84 SU»L 1503 (29 U S C 
855) 29 CFR Part 1911: Secretary of Liifior's 
Order No. 9-83 (48 FR 35738) 

Signed at Washington. D.C, this 7ih tUy of 
January 1985. 

Robert A. Rowland, 

Assistant Secretary of Ijabor. 

[FR Doc. 85-879 Filed 1-10-45; 8:45 am| 

SILLING CODE 4S10-J6-N 


DEPARTMENT OF THE INTERIOR 
Minerals Management Service 
30 CFR Part 250 

Oil and Gaa and Sulfur Operations in 
the Outer Continental Shelf 

Correction 

FR Doc. 85-481. beginning on page 838 
in the issue of Monday, January 7. 1985, 
was published without its file line. It 
should have appeared at the end of the 
document, on page 858. and should have 
read: 

•*JFR Doc. 85-461 Filed 1-4-85: 8:45 «m|.~ 

In addition, on page 844. the position 
of the two columns should be reversed. 

BILLING COOC 


VETERANS ADMINISTRATION 
38 CFR Part 21 

Veterans Education; Reports of 
Unsatisfactory Progress 

agency: Veterans Administration. 
action: Proposed regulation 
amendment. 

summary: The Veterans Administration 
proposes to amend the regulation 
dealing with reports of a veteran's or 
eligible person's unsatisfactory progress 
in training under the Cl Bill. The 
amended regulation makes clear that 
only the school's regularly prescribed 
standards of progress will be used in 
determining if a veteran's or eligible 
person’s progress is unsatisfactory. The 
change should eliminate 
misunderstandings concerning VA 
policy in this area. 

date: Comments must be received on or 
before February 11,1985. It is proposed 
to make this regulation amendment 
effective the date of final approval. 
address: Send written comments to the 
Administrator of Veterans Affairs 
(271 A). Veterans Administration. 810 
Vermont Avenue. NW, Washington. DC 
2042a All written comments received 
will be available for public inspection 
only in room 132. Veteran* Serv ices 
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Unit, at the above address between the 
hours of 8 a.m. and 4:30 p.m., Monday 
through Friday (except holidays) until 
February 28.1985. 

FOR FURTHER INFORMATION CONTACT; 

June C, Schaeffer, Assistant Director for 
Policy and Program Administration, 
Education Service. Department of 
Veterans Benefits, (2) 389-2092. 

supplementary information: Section 
21.4203, Title 38. Code of Federal 
Regulations is amended to delete 
reference to any standards of progress 
other than a school's regularly 
prescribed standards. The VA considers 
any standards prescribed through the 
school's regular procedures to be the 
school's regularly prescribed standards, 
even if they were prescribed at the 
behest of another Federal agency, or a 
State agency. 

The VA has determined that this 
regulation is not a major rulp as that 
term is defined by Executive Order 
12291. Federal Regulation. The proposal 
will not cause a major increase in costs 
or prices for anyone. H will have no 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United Statesbascd 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

The Administrator of Veterans Affairs 
has certified that amendment of this 
regulation, if made final, will not have a 
significant economic impact on a 
substantial number of small entitites as 
they are defined in the Regulatory 
Flexibility Act (RFA), 5 U.S.C. 601-612. 
Pursuant to 5 U.S.C. 605(b), the proposed 
amendment of this regulation therefore, 
is exempt from the initial and final 
regulatory flexibility analyses 
requirements of sections 603 and 604. 

This certification can be made 
because the other sections which deal 
with standards of progress already state 
that satisfactory progress will be 
determined by the regularly prescribed 
standards and practices of a school. The 
amended regulation should affect only 
those veterans and eligible persons who 
are attending schools where a 
misunderstanding has arisen concerning 
the VA's policy with respect to 
unsatisfactory progress. 

The Catalog of Federal Domestic 
Assistance number for the program 
affected by this proposal is 64.111. 

Ust of Subjects in 38 CFR Part 21 

Civil rights. Claims, Education. Grant 
programseduculion. Loan programs* 
education. Reporting and recordkeeping 
requirements. Schools. Veterans, 


Vocational education. Vocational 
rehabilitation. 

Approved: December 19.1984. 

By Direction of the Administrator: 

Everett Alvarez, |t.. 

Deputy Administrator. 

PART 21—(AMENDED) 

38 CFR Part 21, VOCATIONAL 
REHABILITATION AND EDUCATION 
is amended by revising the Introductory 
text of i 21.4203(h)(1) to read os follows: 

§ 21.4203 Reports—requirements 

• « • • • 

(h) * — 

(1) A veteran's or eligible person's 
progress may become unsatisfactory* 
according to the regularly prescribed 
standards and practices of the school as 
a result of the grades he or she received. 
The school shall report such 
unsatisfactory progress to the VA in 
time for the VA to receive il before the 
earlier of the following dates is reached: 
(38 U.S.C 1674) 

• • • • * 

|FR Doc. 85-905 Filed 1-10-85; 8:45 am| 

BIUJNO COOC MZO-OI-N 


DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
43 CFR Subtitle A 

Natural Resource Damage Assessment 

agency: Department of the Interior. 
action: Notice requesting additional 
comment on the development of 
regulations. 

summary: The Department of the 
Interior is in the process of drafting 
natural resource damage assessment 
regulations under the Comprehensive 
Environmental Response. Compensation 
and Liability Act of 1980 (CERCLA), as 
delegated to the Department by 
Executive Order 12318. August’ 14,1981. 
This document requests additional 
comments on the development of those 
regulations. 

date; Additional and supplemental 
comments or information on matters 
pertaining to the content of the proposed 
regulations are requested, and will be 
accepted through May 31.1985: 
however, the Department would 
appreciate receiving such comments or 
information at the earliest possible time. 
Comments received after this date may 
not be considered during the decision 
making process for the issuance of a 
proposed rule. 


address: Written comments or ipquinet 
may be addressed to CERCLA 301 
Project. Room 4354 Main Interior. 18th 
and C Streets. NW., Washington. DC 
20240. 

FOR FURTHER INFORMATION CONTACT: 

Keith E. Eastin. Associate Solicitor. (1!02| 
343-4344. 

SUPPLEMENTARY INFORMATION: An 

advance notice of proposed rulemaking 
(ANPR) was published January' 10,1963 
(48 FR 1084). It announced the 
Department's intent to develop proposed 
regulations and sought information to 
aid in their development. A second 
advance notice of proposed rulemaking 
published on August 1.1983 (48 FR 
34768). provided information on the 
nature of the responses to (he first 
notice and solicited relevant input and 
identification of additional information 
resources. A number of written 
comments have been received in 
response to these previous ANPR* By 
this notice, interested persons and 
organizations are invited to present their 
views, either orally, through 
presentations, or in writing to 
representatives of the Department who 
are preparing the regulations. 
Resubmission of earlier comments by 
submitting parties is not encouraged or 
necessary. 

Anyone wishing to meet with 
representatives of the Department 
preparing the regulations should contact 
the office listed. Meetings will be 
arranged as appropriate. A brief written 
summary of each such meeting will be 
made part of the administrative record. 

Dated: January 7.1985. 

Mary L Walker. 

Deputy Solicitor. 

[FR Doc. 85-875 Filed 1-10-85: 8.45 am\ 
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DEPARTMENT OF TRANSPORTATION 
Coast Guard 
46 CFR Part 150 
(CGD 83-0471 

Compatibility of Cargoes 

agency: Coast Guard. DOT. 
action: Notice of proposed rulemaking. 

SUMMARY: 46 CFR Part 150 contains 
requirements for compatible stowage of 
bulk liquid hazardous materials on tank 
vessels. This proposed rule updates 46 
CFR Part 150 by adding recently 
authorized exceptions to the 
compatibility chart and cargoes 
approved for carriage since the (Inal rule 
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was published on April 14.1983 (48 FR 
16059)* This NPRM also incorporates 
CHRIS codes into Table 1. corrects 
typographical errors, specifies reactivity 
deferences within chemical groups, and 
deletes descriptive phrases, such as. 
“inhibited”, "stabilized”, and when 
these have no effect on the compatibility 
classification of the material. (CHRIS 
codes are three letter codes that have 
been assigned to every chemical 
contained in the Coast Guard's 
Chemical Hazards Response 
Information System (CHRIS).) 
oate: Comments on the proposed rule 
must be received on or before February 
11.1985. 

addresses: Comments should be 
mailed to Commandant (G-CMC) (COD 
83-047). U S. Coast Guard. Washington, 

D C. 20593. The comments will be 
available for examination and copying 
between 8 a m. and 4 p.m.. Monday 
through Friday, except holidays at the 
M,trine Safety Council (G-CMC), Room 
2110, US. Coast Guard Headquarters, 

2100 Second Street. SW„ Washington. 

D C. Comments may also be hand 
delivered to this office. 

FOR FURTHER INFORMATION CONTACT: 

Dr Michael C. Parnarouskis. (202) 426- 
1577. 

SUPPLEMENTARY INFORMATION: The 

public is invited to participate in this 
proposed rulemaking by submitting 
written views, data, or arguments. 
Comments should include names and 
addresses, identify this notice as CGD 
63-047 and the specific section of the 
proposal to which the comments apply, 
and give reasons for the comments. If 
the acknowledgement of receipt of a 
comment is desired, a self-addressed 
postcard should be enclosed. The 
proposal may be changed In fight of 
comments received All comments 
received will be considered before final 
action is taken on this proposal. No 
public hearing is planned, but one may 
be held if requested by anyone raising a 
genuine issue. 

Drafting Information 

The principal persons involved in 
drafting this document are Dr. Michael 
C Parnarouskis. Office of Merchant 
Marine Safety, and Mr Michael N. 
M**rvin. Office of the Chief Counsel. 

Regulatory Evaluations 

These proposed regulations are 
ronxidered to be non-major under 
Executive Order 12291 and 
nonsignificant under the DOT regulatory 
policies and procedures (44 FR 11934; 
February 26, 1979). 

The addition of commodities to the 
t*»ble in Fart 150 neither authorizes nor 


prohibits the carriage of a particular 
cargo. Authorized cargoes are listed in 
46 CHI 30.25. 46 CFR 151.01-10. Table 1 
of 48 CFR Part 153, Appendix I of 46 
CFR Part 154, and Appcndicies A and B 
of 46 CFR Part 154a. The regulations in 
Part 150 identify those cargoes which 
are not compatible and prescribe 
minimum standards for keeping 
incompatible cargoes separated while 
being carried, thus, the rules in this part 
have only minimal economic, impact. 
Because the economic impact of this 
proposal has been found to be so 
minimal, further evaluation is 
unnecessary. 

Regulatory Flexibility Act 

Since the economic impact of this 
proposal is expected to be minimal, in 
accordance with paragraph 605(d) of the 
Regulatory Flexibility Act (94 Stat 1164), 
the agency certifies that it will not have 
a significant economic impact on a 
substantial number of small entities. 

Discussion of the Proposed Regulations 

46 CFR Part 150 lists the requirements 
for compatible stowage of bulk liquid 
hazardous cargoes on tank vessels. This 
part, published on October 23. 1980 (45 
FR 70282), contains a "Compatibility 
Chart" that a person, involved in loading 
8 bulk liquid chemical cargo, can 
reference to determine whether any two 
classes of liquid chemical cargoes will 
react dangerously if accidentally mixed 
and. if so, arrange the stowage of those 
cargoes to minimize the possibility of 
such a reaction. 

A summary or the proposed changes 
to 46 CFR Part 150 included in this 
NPRM are as follows: 

(1) Revision of Figure 1. Compatibility 
Chart, to remove all letters other than X 
from the matrix and to delete the 
footnote. All exceptions to the Chart 
will be indicated in Tables I and II with 
a description of the exception listed in 
Appendix I, Exceptions to the Chart. 

(2) Revision of Table 1 to include the 
Chemical Hazards Response 
Information System (CHRIS) code. This 
code will identify all cargoes that are 
included in. or proposed for inclusion in 
the Cl (R1S system. This code can be 
used by personnel involved in the 
handling of cargoes to: 

a. cross reference cargoes fisted on 
the Certificate of Inspection for U.S. 
vessels, 

b. provide an alternate to the chemical 
name, which is often long and difficult 
to pronounce, for use in verbal 
communications with Goast Guard 
personnel, and 

c. aid in accessing information within 
the Coast Guard’s Chemical Hazards 
Response Information System (CHRIS) 


and Hazard Assessment Computer 
System (MACS). 

(3) Revlson of Tables I and II to 
include a Group O. Unassigncd Cargoes. 
Cargoes in this group have not been 
included in the Compatibility Chart 
because of very high reactivity or 
unusual conditions of carriage. 
Compatibility information required for 
shipment of these cargoes can be 
obtained from the U.S. Coast Guard. 

(4) Revision of Tables I and II to 
include identification of cargoes that 
exhibit exceptions to the Compatibility 
Chart. A description of the exception for 
such cargoes can be found in Appendix 

I. Exceptions to the Chart. 

(5) Revison of Tables I and 11 to 
include additional cargoes. All new 
cargoes, added since the final rule was 
published on April 14.1983. are 
indicated by nn asterisk (*) after the 
cargo name. 

The compatibility chart and its 
companion tables listing chemicals 
alphabetically and by group will be 
updated periodically as the Coast Guard 
approves new chemical cargoes for 
carriage. 

List of Subjects in 46 CFR Part 150 

Hazardous materials transportation. 
Marine safety. 

Accordingly, It is proposed to amend 
Port 150 of Title 46 of the Code of 
Federal Regulations as follows: 

PART 150—COMPATIBILITY OF 
CARGOES AND OPERATIONAL 
REQUIREMENTS FOR BULK LIQUID 
HAZARDOUS WASTE CARGOES 

1. By revising the authority citation for 
Part 150 to read as follows: 

Authority: 48 U.S.C. 3703; 49 CFR 1 46. 

2. By revising 8 150.120 to read as 
follows: 

9 150.120 Definition of incompatible 
cargoes. 

Except as described in 8 150.150, o 
cargo of hazardous material is 
incompatible with another cargo fisted 
in Table I if the chemical groups of the 
two cargoes have an “X” where their 
columns intersect in figures 1 and are 
not shown as exceptions in Appendix I. 
(See also 8 150.140.) 

3. By revising 8 150.140 to read as 
follows: 

5 150.140 Cargoes not listed m Table I or 

II. 

A cargo of hazardous material not 
listed in table I or II must be handled as 
if incompatible with all other cargoes 
until the Commandant (G-MTH) (tel. no. 
(202) 420-1577) assigns the hazardous 
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material to a compatibility group. (Table 
I lists cargoes alphabetically while 
Table II lists cargoes by compatibility 
Rtoup). 

4. By revising $ 150.150 to read as 
follows: 


§ 150.150 
chart 


Exceptions to the compatibility 


The Commandant (G-MTHJ 
authorizes, on a case by case basis, 
exceptions to the rules in this subp.tr i 
tinder the following conditions: 

|l) when two cargoes shown to be 
incompatible in figure 1 meet the 
standards for a compatible pair in 
Appendix III, or 

(b) when two cargoes show n to be 
compatible in figure 1 meet the 
standards for an incompatible pair in 
Appendix III. 

Appendix I contains cargoes which 
have been found to be exceptions to 
figure 1. the Compatibility Chari. 

5. By revising § 150 100 Introductory 
text to read as follows: 

ft 150.160 Carrying s cargo as an 
exception to the compatibility chart 

The operator of a vessel having on 
board a cargo carried as an exception 
under ft 150.150 but not listed in 
Appendix I. Exceptions to the Chart, 
shall make sure that— 

• • • • • 

B. By removing all occurrences of the 
letters A to I in columns 1 lo 22 of Figure 
1—Compatibility chart 

7. By deleting the entire contents of 
the Footnotes to Figure 1. 

8. By revising Table I. including the 
footnote, as follows: 
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Table I—Alphabetical List Of Cooes— 
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Table i—Alphabetical List of Codes— 
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Table t—A lphabetical List or Cooes— 
Continued 



Table I— Alphabetical List or Cooes— 

Continued 
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Table I—Alphabe tical List or Cooes 
C ontinued 



9. By revising Table II to read as 
follows; 

Table II—Grouping of Cargoes 

0 Unmsigned Cargoes 

Act! one cyanohydrin *(*) 

Alkyl benzene sulfonic acid *(12) 
Benzenes ulfonyl chloride *(2) 
gammuButyniUctonr # (2| 

Chlorine (1) 

Chloroaulfonic add (1) 
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Dimethyl ammonium-2.4- 
(tichlorophirnoxyai elate solution *(2) 
Ethylene oxidee (1) 

2Hydroxyethyl acrylate *(2) 

Magnesium chloride solution *(2) 

Motor fuel antiknock compounds 
containing Lead alkyls (t) 

Nitric acid (greater than 70 pet.) |1) 
oNitrophenal (molten) ’(2) 

Oleum (12) 

1'h >sphoru« (1) 

Sodium chlorate solution *(2) 

Sodium dichromute solution *(2) 

Sodium sulfide, hydrosulfide solution "(1) 
Sodium thiocyanate solution *(2) 

Sulfur (molten) (1) 

1 Non-Oxidizing Mineral Acids 
Hydrochloric add 
Hydrochloric add, spent * 

Hydrofluoric acid 
Hydrofluorosilidc add 
Phosphoric add 
l Sulfuric Acids 
Sulfuric acid 
Sulfuric acid, spent (2) 

Tii.mium tetrachloride * 

l Nitric Add 

Nitric add (70 pet. or less) 

4 Organic Acids 
Acetic acid 
Acrylic add (2) 

Butyric add 

Cashew nut shell oil (untreated) 

Chluroacetic add solution * 

Cyclohexane oxidation product acid 

water* 

2.2 Dichioropropionic acid 

2.2 Dimcthyloctanoic acid 
2 Kthylhexanolc aclc 
Formic add 
nKeptanoic acid 
Methacryllc add 

N iphthentc acid 
Oleic add 
Propionic add 
Stearic acid 

5 Caustics 

Ammonium sulfide solution * 

Caustic potash solution (2) 

Caustic soda solution (2) 

Cresvlate spent caustic 
Kraft black liquor * 

Sodium borohydride. Sodium hydroxide 

solution 

Sodium carbonate solutions 

Sodium cyanide solution 

Sodium hydrosulfide solution 

Sodium hypochlorite solution 

Sodium 2-mcrcaptobenzothtazol solution * 

V.inillin black liquor * 

# Ammonia 
Ammonia, anhydrous 
Ammonium hydroxide (28 pet. or less 
Ammonia) 

Ammonium nitrate. Urea solution 
(containing Ammonia) 

Urea. Ammonium nitrate solution 
(containing Ammonia) 

7 Aliphatic Amines 
N Aminoethylpiperarine * 

Botylamtne 
Cydohexylamine 
Uibutylam ine 
Uiwhylamine 
Dicthylifnetriamine 
Uii5olnitylamine * 


Di isopropylamine 
Dimethy limine 

N.X-Dimethylcydohexylumim* 

Din-propylamine 

Dodecylamin*. Tetradecylaniine mixture 

. ( 2 ) 

Ethy lamine 
Ethylamine solution * 
N-Ethyl-n-butylamine 
N-Ethyl cynlohexylamine * 
Ethvlenediamine (2) 

2-Ethyl hexyiaratne 

Hexamothvlenediamine solution * 

Hexamethylenetetramine * 

Hexamethylenirmne 

Methylamine 

Methylamine solutions 

Morpholine 

Pentaethylenehcxamine. 

Tetraethylenepentamine mixture* 
Polyethylene polyamines 
Propylamine 
Tetraethylenepentamine 
Triethylamtne 
Triethylenetetramine 

8 . Alkono/amines 
2-(2-Aminoethoxy)elhanol 
Aminoethylethanolamine 
Diethanolamine 
Diethylethanolumine 
Diisopropanolamlne 
Dimethy (ethanol amine 
Ethanolamine 
Propanolamine 
Triethanolamine 
Triisopropanolaminc* 

9 . Aromatic Amines 
Aniline 

2-Ethyl-6-methyl-N-(l mclhyl-2 
methoxyethyl)ani)ine 
4.4‘-Mothylenedidmine, plus o 
Dichlorobenzene' 

2Methyl-8-ethyl aniline 
2-Methyl-S ethyl pyridine 
Methyl pyridine 
N-Methyl pyrrolidone 
Pyridine 
Toluenediamine 
p-TohhHtH 

10 . Amides 
Acrylamide solution 
Dimethyl acetamide 
Dimethy Norma mide 
Formamide* 

Octadecenoamidc 

11. Organic Anhydrides 
Acetic anhydride 
Maleic anhydride 
Phthalic anhydride (molten) 

Propionic anhydride 

12. isocyanates 

Diphenvlmethane diisocyanate 
Polymethylene polyphenyl isocyanate 
Toluene di isocyanate 

13. Viny/ Acetate 
Vinyl acetate 
Vinyl ethyl ether* 

Vinyl neodecanate 
Vinyl toluene 

14. Aery fates 
Butyl acrylate 
Butyl methacrylate 

Butyl methacrylate. Decyl methacrylate. 

Cetyl eirosyl methacrylate mixture 
Cetyl cicosyt methacrylate* 

Decyl acrylate 


Dodecyl methacrylate* 

Dodecyl, Pentadecyl methacrylate 

Ethyl acrylate 

2-Ethylhcxyl acrylate 

Ethyl methacrylate 

Methyl acrylate 

Methyl methacrylate 

15. Substituted Adlyls 
Acrylonitrile (2) 

Ally! alcohol (2) 

Ally) chloride 

Dichloropropane, 1.3-Dichloropropene 
mixtures 

1.3- DtchIoropropcne 
Methacrylonitrile* 

16 . Atkyhne Oxides 
Butylene oxide 

Ethylene oxide. Propylene oxide mixture 
Propylene oxide 

17. Epicbforohydrin 
Epichlorohydrin 

18. Ketones 
Acetone 
Acetophenone 
Amyl methyl ketone* 

Butyl heptyl ketone 
Camphor oil 
Cyclohexanone 

Cyclohexanone, Cyciohexanol mixture* (2) 
Diisobutyl ketone 
Epoxy resin 
Ketone residue* 

Isophorune (2) 

Mesityl oxide (2) 

Methyl ethyl ketone 
Methyl heptyl ketone 
Methyl isoamyl ketone 
Methyl isobutyl ketone 

19. Aldehydes 
Acetaldehyde 
Acrolein (2) 

Butyraldehyde 
Crotonaidehyde (2) 

Decaldehyde 

Ethylhexaldehyde 

2- Ethyl 3-prupylacrolem (2) 

Formaldehyde. Methanol mixtures (2 
Formaldehyde solution 

Furfural 

Clutaraldchyde solution 
Clyoxal solutions 

3- Methyl butyraldehyde 
Methylolureas 

Octyl aldehyde 
Pentyl aldehyde 
Propionaldchyde 
Salicyloldehyde * 

ValeraUiehyde * 

20. Alcohols , G/ycoh 
Alcohols (mixed) 

Amly alcohol 
Behenyl alcohol 
Butyl alcohol 

1.3- Butylene glycol (2) 

Choline chloride solutions 
Cyciohexanol 

Decyl alcohol 
Diace*.oe alcohol 
Diisobutyl carbinol 
2.2-Dimethy lprop«ine-1.3-dio! 

Dodecanol 

Ethoxy luted alcohols. Cl 1-Cl 5 
Ethyl alcohol 
Ethyl butanol 
Ethylene chlarohydrin 
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Ethylene cyanohydrin 

Ethylene glycol 

2*Eihytti0unol 

Furfuryl alcohol 

Glycerine 

Hcptanol 

Hexunol 

Hexylene glycol 

Methyl alcohol 

Methyl amyl alcohol 

2-Methyl*2*hydroxy-3-butyTie 

Methyl Isobutyl carbinol 

Molasses 

Nonyl alcohol 

Octyl alcohol 

Pentadecanol 

Poly butadiene, hydroxyl terminated 
Propyl alcohol 
Propylene glycol 
Rum 

Sorbitol solutions 
Tallow fatty alcohol 
Tetrndccanol 
Tridecano! 

Undecanol 

21. Phenols. Crvsoht 
Benzyl alcohol * 

Carbolic oil 
Creosote 
CresoU 
Cresylic add 
Cresylic acid tar* 

2.4'Dichlornphonu! 

Nonyl phenol 
Octyl phenol * 

Phenol 

22. Caprolactam Solutions 
Caprolactam solution 

23-29. Unassigncd 
30. Olefins 
Amy lane * 

Butadiene 

Butadiene. Butene mixtures (cont. 

Acetylenes) * 

Butene 

Butylene 

Cyclupcntadiene polymers 
Cyctopcnludiene. Styrene. Benzene mixture 
Decent 

Uicydopentadiene 

Dilsobutylene 

Dipcnlene 

Docecene 

Ethylene 

Ethylidene norbomt-nr (2) 

1-Hcptene 

Hexene 

Isoprene 

Isoprcne raffinate 4 

Methyl acetylene. Propadiem* mixture 

ulpha-Methyl styrene 

Noncne 

1-Octadecenc 

Oclene 

1.3-IVntadiene 

1-Pentene 

Pentene. Miscellaneous hydrocarbon 
mixture * (2| 

Pi none 
Polybutene 
Polypropylene 
fTopylcne 

Propylene butylene polymer 
Propylene tetramer 
Styrene 
Tctrudecene 


Tridecene 
Tri propylene 
Turpentine 
Undecene 

31. Paraffins 
Butane 

Cycloaliphatic resins 

Cyclohexane 

Decane 

Dodecane 

Ethane 

Heptane 

Hexane 

Methane 

Nonane 

Octane 

Pentane 

Propone 

Waxes: 

Paraffin* 

32. Aromatic Hydrocarbons 
Benzene 

Benzene. Hydrocarbon mixture (10 pet. 

Benzene or more)* 

Benzene. Toluene. Xylene mixture 
Cumene 
Cymene 
Decyl benzene 
Diethylbenzene 
Diisopropyl benzene 
Diisopropyl naphthalene 
Dodecyltienzene 
Ethyl benzene 
Industrial waste (containing 
Dimethyldisulfide. Methyl mercaptan, 
and Mcthomyl)' 

Methyl naphthalene 
Naphthalene (molten) 

Pseudocumene 
Te tradecy (benzene 
Tetrahydronaphthaleru* 

Toluene 

Tridecylbcnzene 
Trie thy 1 benzene 
Trimethyl benzene 
Undecylbenzene 
Xylene 

33. Miscellaneous Hydrocarbon Mixtures 
Asphalt 

Asphalt blending stocks, roofers flux 
Asphalt blending stocks, straight run 
residue 

Calcutm sulfonate. Calcium carbonate. 
Hydrocarbon solvent mixture* 

Carbon black base 
Diphenyl. Diphenyl oxide 
Distillates, flashed feed stocks 
Distillates, straight run 
Fatty ucid amides 
Fuel oils: 

No. 1 
No. 1-D 
No. 2 
No 2-D 
No. 4 
No. 5 
No. 0 

Gas oil. cracked 

Gasoline blending stock, alkylates 
Gasoline blending stock, reformates 
Gasolines: 

Automotive (not over 4 23 grams lead per 

gal) 

Aviation (not over 4.86 grams lead per 

gal) 

Casinghead (natural) 


Polymer 
Straight run 

Glycols. Resins, and Solvents mixture 
Herbicide (C15-H22-N02-CI) 

Jet Fuels: 

IP-1 

JP-3 # 

|P-« 

JP-5 

Kerosene 4 

Magnesium nonyl phenol sulfide 
Maleic anhydride copolymer 
Mineral spirits 

Miscellaneous oils, including: 

Absorption 

Aliphatic 

Aromatic (5 pet or less Benzene) 

Coal Tar 

lleartcut distillate 

Unseed 

Lubricating 

Mineral 

Mineral seal 

Motor 

Neatsfool 

Penetrating 

Range 

Resin 

Miscellaneous oils, including: 

Resinous petroleum 

Rosin 

Sperm 

Spindle 

Sproy 

Tanner's 

Turbine 

White (mineral) 

Naphtha: 

Coal tar 

Cracking fraction (2) 

Petroleum 

Solvent 

Stoddard solvent 

Varnish Makers' and Painters' 

Nonyl phenol sulfide solution 

Oxyalkylated alkyl phenol formaldehyde* 

Oils: 

Clarified 

Ctot 

Crude 

Diesel 

Residuai 

Rond 

Transformer 

Petrolatum 

Poly alkenyl succinic anhydride amine" 

34. Esters 

Acetyl tnbutyl citrate 

Alykt phthalatrs 

Amyl acetate 

Amyl tallate 

Butyl acetate 

Butyl benzyl phthalate * 

Butyl formate 
Dibutyl phthalate 

Diethylene glycol monobutyl elhcr acetate 
Di~(eth)lhexyl)phthalatc* x 
Diethyl sulfate 
Diheptyl phthalate 
Di n-hexyl adipate* 

Diisodecyl phthalate 
Diisononyl adipate* 

Du«onony! phthalate 
Diiseoctyl phthalate 
Dimethyl adipate* 
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Di nctbylcyclicsilox.ine bydrolyzat** 
Dimethyl glutarate* 

Dimethyl hydrogen phosphite *(2) 
Dimethyl phthalale 
Dimethyl polysiloxane* (2) 

Dimethyl succinate* 

Dinonyl phthalale 
Dioctyl phthatate 
Di propylene glycol dtbenzoate 
Dmndecyl phthalute 
Edible oils, including: 

BibM 
Castor 
( "f. on ut 

Coconut methyl ester 

Com 

Cotton seed 
Cotton seed fatty add 
Kish 
!-i rd 
Olive 
Palm 
Peanut 
Kipeseed 
Rice bran 
Safflower 
Soya bean 
Sunflower seed 
Tucttm 
Vegetable 
Ethyl acetate 
Ethyl acetoacetnte* 

Ethyl butyrate* 

Ethylene glycol monobutyl ether acetate 
Ethylene glycol monobutyl ether acetate 
Ethyl hexyl tollate 
Ethyl propionate* 

CKceryl triacetate 
Ciycftdyl ester of Versatlc a«:kf 
Ciy col diacetate 
Methyl acetate 
Methyl acetoocetate 
Methyl amyl acetate 
Methyl butyrate* 

Methyl formate* 

Miscellaneous oils, including: 

Oiticlco 

Miscellaneous oils, including: 

Seal 

Soapstock 

Tall 

Tall, fatty acid* 
lung 

Octyl epoxytallate 
Octyl nitrates* (2) 

Polydimetbyltiloxane* 
i N dy methy tlsiloxane * 

Propyl acetate 

Sodium dimethyl naphthalene sulfonate 
solution (2) 
fallow 

Tallow fatty acid 12) 

1 i c try I phosphate 
Tribalyl phosphate 
fridccane 
1 ncthyl phosphate 
1 nethyl phosphite * (2) 

1 nisooctyl tnmellDute 12] 

2 2,4 Trimethyl pen»an«*diohl,3- 
d - sobutyrate 

2.2,4-Tnmeth>l3pent 1 ir>oit-!f»>bury rate 
Tri sodium nitrilotriacetnte * 

Vtriyl acetate, futtuiril# copolymer 

Waxes: 


35. Vinyl} fat ides 
Vinyl chloride 
Vinylidene chloride 

36. Hatouunated Hydrth arbons 
Benzyl chloride * 

Carla)]) tetrachloride 
Chlorobenzene 
Chlarodifluoromethane 
Chloroform 
Chlorotoluene * 

Dichlorobenzene 
D i ch lorod i fl uorome t ha ne 

1.1- Dichloroethane 
2.2'*Dichloroisopropyl ether 
Dichlorumethune 
Dichlompropane 

Ethyl chloride 
F.thylene dihromide 
Ethylene dichloride 
Methyl bromide 
Methly chloride 
Monochlorodifluoromethane 
Pcntachlorocthane 
Perchloropthylene 

1.1.2.2- Tetrachloroet hane 
1 ,2.4-T richlorobcnzcne 

1.1.1- Trichloroelhane 

1.1.2- Tnchlonje t hu ne 
Trichloroethylene (2) 

1.2.3- Trichloropropune * 

1.1.2- Tnchloro-l .2.2* trifluoroethane 

37. Nitrites 
Acetonitrile 
Adiponitrile 

3 Pentcncnitriie 
Propionitrile 
Tallow nitrile 

38. Carbon Disuffiite 
Carbon disulfide 

39. Sulfolane 
Sulfolane 

40. Glycol Ethers 
Diethylenc glycol 

Diethvlene glycol monobutly ether 
Dipthylene glycol monoethyl ether 
Diethylene glycol monomethly ether 
Diethylene glycol monophenyl ether 
Dipropylene glycol 
Edible oils, including: 

Soybean (epoxidized) 

Ethoxy triglycol 

F.thylene glycol monobutyl ether 
Kthylene glycol monoethyl ether 
Ethylene glycol monoisopropyl ether 
Ethylene glycol monomethly ether 
Kthylene glycol Phenyl ether 
Melhoxy Iriglycol 
Nonyl phenol (ethoxy la ted) 
Polyethylene glycols 
Polypropylene glycol methyl ethirr 
Polypropylene glycols 
Tetraelhylene glycol 
Triethyleneglycol 

Triethylene glycol butyl ether mixture 
Triethylcne glycol ether mixture 
Tripiopylene glycol 
41 Ether* 

Butyl ether 

2.2'-D»« hfomeihyl ether 
Digylndyl ether of Bisphunol* A 
Dimethyl furan * 

1.4 Diox.jne 

Diphenyl oxide. Biphenyl phenyl ether 
mixture * 

Ethyl ether 


Methyl tert-butyI ether (2) 

Methyl formal 
Propyl ether 
Tetrahydrofurnn . 

42. Nitrocompounds 
Chloronitrobenzene. see o- 

N i tror.hlorobenzeru* 

Nitrobenzene 
o-Nttrochlorobenzene 
Nitroe thane 
Nitropmpane 

Nitropiopane. Nitroethane mixture * 

Nil ro toluene 

43. MisceUunous Water Solutions 
Ammonium nitrate. Urea solution (not 

containing Ammonia) 

Ammonium polyphosphate solution 
Ammonium sulfate solution 
Calcium bromide solution 
Calcium chloride solution 
Com syrup 
Dextrose solution 

Diammonium salt of Zinc FJ)TA solution 
Diethanolamine salt of 2.4- 
Dichlorophenoxyacetic acid solution * 
Dodocyl diphenyl oxide disulfonate 
solution 

Ethylene, Vinyl acetate copolymer 
emulsion * 

Kaolin clay slurry 
Latex, liquid synthetic 
lignin liquor 

Polyvinyilienayltrimethyl ammonium 
chloride solution 
Sewage sludge 

Sodium polyacrylate solution (2) 

Sodium salt of Feme 
hydroxyethylcthylonediamine triaceflc 
acid solution * 

Sodium silicate solution (2) 

Telrttsodium salt of EDTA solution 
Triisopropanolaminc salt of 2.4- 
Dichlorophenoxy acetic acid solution * 
Urea. Ammonium nitrate solution (not 
containing Ammonia) 

Zinc bromide. Calcium bromide solution 
(*) New addition to 46 CFR Purl ISO. 

(1) Because of very high reactivity or 
unusual conditions of carriage or potential 
compatibility problems, this product is nnl 
assigned to a specific group in the 
Compatibility Chart. For additional 
compatibility information, contact 
Commandant (G-MTH-3), U S. Coast Guard 
2100 Second Street. SW., Washington. D C 
20593. Telephone (202) 428-1577. 

(2) See Appendix I—Exceptions to the 
Chart 

10. By revising Appendix I. to read as 
follows: 

Appendix I—Exceptions to the Chart 

a. The binary combinations listed below 
have been tested as prescribed in Appendix 
111 and found not to be dangerously reactive 
These combinations are exceptions to the 
Compatibility Chart (Figure 1) and nmv be 
stowed in adjacent tanks. 


of m#cws ) C0*"0»tfc*» wrtti 


AvOlOn* OtW&tyGrm tO) 1 *C**C K«J <4) 
^errionenht OS) Tf>*tn*rxx*rT*«™ (Si 

1 Vrr.& 120) Murphow* (Ti 
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M^nnfcw of r«acWH» group ^ roirpotfifc; 

CnuOc potash 50 pet o« Etty *lco*o* <2rx 
IM4 (5i 


Mctry aicor** (VO« 
*oOciy< rtxtoi 120) 

Cauaftc tod* SO pci or km But* aieofvx r;0) 

(5). 


Ooc* alcohol l?0) 

; Daorton* »5ocW <?0) 
D^ifyen* g*cc« <40* 

Ctry alcohol i20l 
F.ifyooo fl^cof 120) 

Etryeoo gfyed 
gfycx* mrcUjB go) 

I Etry haanoi (Oct* McohoO 
, (20) 

1 •icotHJi PO) 


Moo* a'<o*o« (X» 
e»op* atoohoi pO) 
feopyim oNctf |20> 

CX*Xk* and TsftsctocYia Tati oil l«n> sod p4) 
rrwne mature (7) 

EOtytww^«mir* (7) Butyl adcohol (20$ 

Butytoe gtycc- (201 

| UfKnote p!) 
Ofrtty«» (40) 
e»y alcohol (70) 

E»yradtamm(7) _ Etryane gtrcoi p0| 

| City ham* p0| 
Gfycenna (20$ 
laononyl alcohol (701 


I laec^orona (to) 

Metfy buy Mono 09) 


Methyl •o-butyl Mono (Ut 


CWn(O)_ 

SuSuk aad (I),.,—_. 

S^Mc acd. 90 pet or to* 
( 2 ) 


P»opy1aoa glycol (20) 
HasahaOU 
Methylano ctaonda P6t 
Coconut 00(34) 

Coconut at aod pa) 
PaMioap4) 

Tafioar 04) 

Choice «*wte grcuiaa laCow 
04) 


b. The binary combinations lislrd below 
have been determined to be dangerously 
reactive, baaed on either data obtained in the 
literature or on laboratory letting which hits 
been carried out in accordance with 
procedure* prescribed in Appendix UL I hear 
combinations are exception* to the 
Compatibility Chart (Figure 11 and may not 
lie stowed in ad|acent tanka. 

Acetone cyanohydrin (0) is not compatible 
with Groups 1-12,10,17 and 22. 

Acrolein (19) is not compatible with Croup 
1. Non-Oxidizing Mineral Adda. 

Acrylic, add (4) is not compatible with 
Group a Aromatic Amines. 

Alkyl benzene sulfonic acid (0) id not 
compatible with Croup 1-3. 3-9.15,19. IS, 19. 
30. 34. 37. and strong oxidizers. 

Ally I alcohol (15) is not compatible with 
Croup 12, Isocyanates. 

Benzrnpsulfonyl chloride (0) is not 
compatible with Croup 5-7, and 43. 

gamma-Butyrnlftctono (0) is not compatible 
with Group 1-9. 

Cortcmoidehyde (!9| is not compatible with 
Croup 1, Non-Oxidizing Mineral Acids. 

Cyclohexanone. Cydohexanol mixture (IB) 
is not compatible with Croup 12. Isocyanates. 

Dimethyl ammonium-2.4- 
dirhlurophcnoxy.it elate (70S or less) (0) is 
not compatible with Croups 1-5,11.12. and 
15 

Dimethyl hydrogen phosphite (34) is not 
compatible with Croups 1 and 4. 

F.thylcnedinminc (7) is not compatible with 
Fth> lene di chloride (36) 


Ethyltdene norbomcnc (3U) is not 
compatible with Groups 1-3 and 5-6 

2-Elhyl-3-propylucrolcin (19) is not 
compatible with Croup 1. Non-Oxidizing 
Mineral Acids. 

Formaldehyde (over 50**) in Mcfhyl alcohol 
(over 39%) (Ul) is not compatible with Croup 
12. Isocyanates. 

Furfuryl alcohol (20) is not compatible with 
Group 1. Non-Oxidizing Mineral Acids and 
Formic acid (4). 

2-Hydroxyethyl acrylate Is not compatible 
with Groups 2, 3. 5-8 and 12. 

Jsophorone (18) is not compatible with 
Croup 8. Alkanolamines. 

Magnesium chloride solution (0) is not 
compotible with Croups 2.3, 5, 8 and 12. 

Mesityl oxide (18) is not compatible with 
Croup 6. Alkanolamines. 

Methyl tcrl-butyl ether (41) is not 
compatible with Group 1. Nan-oxidizing 
Mineral Adds. 

Naphtha, cracking fraction (33) is not 
compatible with strong acids, caustics or 
oxidizing agents. 

o-Nitrophenol (0) is not compatible with 
Croups 2. 3. and 5-10. • 

Or.tyl nitrates (mixed) (34) is not 
compatible with Croup 1. Non-oxidizing 
Mineral Adds. 

Pentenc. Miscellaneous hydrocarbon 
mixtures (30) is not compatible with strong 
adds or oxidizing agents. 

Sodium chlorate solution (50% or less) (0) is 
not compatible with Croups 1-3. 5.7,8.10.12, 

13.17 and 20. 

Sodium dichromate solution (70% or less) 
(0) is not compatible with Croups 1-3, 5,7.8. 

10.12.13.17 and 20. 

Sodtum dimethyl naphthalene sulfonate 
solution (34), is not compatible with Croups 2, 
3. Formaldehyde and strong oxidizing agents. 

Sodium polyacrylate solution (43) is not 
compatible with Croup 3. Nitric Acid. 

Sodium silicate solution (43) is not • 
compatible with Croup 3. Nitric Acid. 

Sodium thiocyanate (56% or less) (0) is not 
compatible with Croups 1-4. 

Sulfuric acid (2) is not compatible with Fish 
oil (34). or Oleum (0). 

Tallow fatty acid (34) it not compatible 
with Group 5. Caustics. 

Trichloroethylene (36) Is not compatible 
w ith Croup 5. Caustics. 

Triethyl phosphite (34) is not compatible 
with Groups 1. and 4. 

11. By revising the first paragraph of 
the Procedure in Step 2 of Appendix 111 
to read as follows: 

Procedure—Three separate mixes of the 
proposed binary combination will be tested. 
These are 2 ml: 18 ml, 10 ml: 10 ml. and 18 ml 
: 2 ml, respectively, to result in a final mixture 
of ubnul 20 ml in each case. 

Dated: |unuary 7.1965 
E. G. Bums, 

Captain. US. Coast Guard. Acting Chief. 
Office of Merchant Marine Safety. 

|FR Doc. 85-742 Filed 1-10-65; 8:45 am) 

BILLING COOC 4910-14-11 


46 CFR Part 160 
ICGO 80-1131 

Lifesaving Equipment, Improved 
Standards for the Stability of Inflatable 
Lifcrafts 

agency: Const Guard. DOT. 
action >f proposed rule making 

summary: This notice proposes 
regulations for improving the stability of 
inflatable liferafts used aboard 
merchant vessels and drill rigs of U.S. 
registry. The need for improved stability 
in these rafts arises from the extensive 
use made of them as primary lifesaving 
equipment aboard ships and drill rigs 
operating world-wide under all 
conditions of weather and geography. 
The proposed regulations would make 
the rafts more resistant to capsizing 
from upsetting forces produced by wind 
and waves. 

date: Comments must be received on or 
before April 11. 1985. 

ADDRESSES: Comments should be 
mailed to Commandant (G-CMC/21). 
(CCD 80-113) U.S. Const Guard. 
Washington. DC 20593. Comments, draft 
evaluation, and other materials 
referenced in this notice will be 
available for examination and copying 
between 7 u.m. and 4 p.m.. Monday 
through Friday, except holidays, at the 
Marine Safety Council (G-CMC/21), 
Room 2110. U.S. Coast Guard 
Headquarters. 2100 2nd St. SW.. 
Washington. DC. Comments may also 
be hand-delivered to this address. 

FOR FURTHER INFORMATION CONTACT 
Mr. M.R. Daniels. Jr., Merchant Vessel 
Inspectin Division. (202) 425-1444. 
SUPPLEMENTARY INFORMATION: This 
notice is a followup to the Advance 
Notice of Proposed Rulemaking 
(ANPRM) published in the Federal 
Register of June 29.1981 (46 FR 33341) 
and a Public Hearing held on Sept. 1. 
1981. both pertaining to the subject of 
raft stability. A summary of the 
comments produced by these previous 
actions appears below as a part of this 
notice. In addition, test results and other 
information relevant to this notice are 
available in the following foreign 
publications: 

A. “Siglingamal" (Shipping). No. 12 of 
December 1980 by (he Directorate of 
Shipping. Government of Iceland 

B. ‘SiglingumaF’ (Shipping). No. 13 of 
July 1981 by the Directorate of Shipping. 
Government of Iceland. 

Copies of the above and the ANPRM 
have been placed in the docket and are 
available for examination at the Marine 
Safety Council (G-CMC/21) at the 
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address and at the hours listed above. A 
limited number of free copies are 
available from the Commandant (G- 
MV 1-3/12). U.S. Coast Guard 
Headquarters. Washington. D.C 20593 
as long as the supply lusts (one copy per 
person or organization). 

The public is invited to participate in 
this proposed rulemaking by submitting 
written views, data, or arguments. 
Comments should include the name and 
address of the person submitting them, 
identify this notice (CGD 80-113) and 
thr specific section of the proposal to 
which the comment applies, and give the 
reasons for the comments. All comments 
received before the expiration of the 
comment period will be considered 
before final action is taken on this 
proposal. No public hearing is planned, 
but one may be held at a time and place 
to be set in a later notice in the Federal 
Register if it is requested in writing by 
an interested person raising a genuine 
issue and desiring to comment orally at 
the public hearing. 

Drafting Information 

The principal persons involved in 
drafting this proposed rulemaking are 
Mr M.R. Daniels Jr.. Project Manager. 
Office of Merchant Marine Safety, and 
Mr Michael N. Mervin, Project 
Attorney. Office of the Chief Counsel. 

Discussion of Comments 

The Coast Guard received written 
comments about liferafl stability from 
the following group of 28 individuals 

and associations: 


Develop*!* of Patents for Lifaiuiving 

Equipment...........*—.—..—_... 3 

Associations of Vessel Operators..-._™, 4 

Associations of Offshore Drilling Rig 

Operators__ —.2 

Vessel Operators.—.«——....4 

Drilling Rig Operators....*—......___ 2 

Hydrofoil-Aircraft Manufacturer.—...—.1 

Trade Association of Ufcraft 

Manufacturers.-.—... 

hforaft Manufacturers...—5 
Profusions! Association of Naval 

Architects.__ 1 

Naval Architects and Consulting 

Engineers—__ 3 

Associate of a Foreign Maritime 

Research Institution.—.._—_ .1 

Member of a U S. Government 

Department—.—.. . 1 


The commentcrs directed the mujor part 
of their attention to the technical issues 
raised in Paragraphs (a) through (k) of 
Page 33344 and (a) through (I) of Page 
33345 of the Advance Notice, summaries 
of which follow: 

A Comments directed to Paragraphs 
W through (k) of Page 33344 and in the 
*ame sequence 

(a) Volume of Water Ballast . 


One comment suggested the need for 
a water ballast requirement, another 
argued against any move for requiring 
an identical volume of water in the 
appendages without regard to the rafts' 
sizes. For this "specified range" concept 
the Coast Guard position is that the 
volume of water in a raft's stability 
appendages should be proportionate to 
its size: large rafts would have large 
appendages, small rafts, smaller 
appendages. This is the basis for the 
proposal given below in "Stability 
Appendages". 

(b) Time to Fill. 

Two comments argued that a time of 3 
to 4 minutes for stability appendages to 
deploy and fill with water would be 
excessive. Two comments favored a 
filling time of one minute as more 
appropriate in order to deter the 
capsizing of a raft after its initial 
inflation and before survivors could 
board it from the water. In the 
judgement of the Coast Guard, a 
measurement of the deployment times of 
stability appendages would require 
elaborate underwater instrumentation in 
order to avoid the subjective judgements 
of observing personnel. Although such 
measurements are technically possible, 
the resulting data would not be critical 
for improving liferaft stability and the 
effort of obtaining such results is not 
believed justifiable in light of the limited 
technical resources available to the 
majority of raft manufacturers. 
Accordingly, a filling time requirement 
has not been included in the proposals 
appearing below. 

(c) Freeboard and Skirt . 

One comment saw no necessity in a 
requirement for a "skirt", seeing it as 
germane only to the hemispherical 
appendage of a particular raft 
manufacturer and. therefore, an 
unacceptable restriction on other 
designs of stability appendages if made 
a requirement. On reconsideration of the 
concept, the Coast Guard has concluded 
that a skirt requirement would not be 
consonant with the majority of existing 
designs for stability appendages. A raft 
making use of a skirl for its stability 
would continue to be permissible, but a 
requirement for skirts in all designs of 
rafts has been omitted from the 
proposals appearing below. 

(d) Lifting Force Test. 

Two comments favored a requirement 
for a lifting force test but not to an angle 
of 45 degrees. One of them stated that 
an angle of 20 degrees would be more 
representative of actual ocean 
conditions with the purpose of the test 
being to ensure (1) even distribution of 
the stabililty appendages and (2) 
pockets that would not permit excessive 
spillage of water during a raft's lifting. 


The measurement of the lifting force 
gives an indication of the adherence of a 
raft to the water, that is the initial 
stabililty of a raft in the water but 
without the influence of wave action 
tending to overturn it. Accordingly, a 
"lift-out force test” appears in this 
notice below as one of the proposed 
requirements. 

(e) Designed Weak Paint. 

One comment dealt with the need for 
a tearaway feature in the attachment of 
a large stability appendage to a raft 
because of its capacity to trip and 
overturn a raft in shallow water during 
beaching. Another comment argued that 
considerations for the strength of n 
stability appendage are of equal 
importance to all other components 
intended to stabilize a raft. In view of 
the many drain holes and openings 
found in stability appendages which 
weaken the fabric, any measurement of 
tear-awuy strength would be 
Inconsistent. Also, even if it were 
measured there is no known method of 
relating tear away strength to the 
conditions that a raft would face in 
heavy weather. The regulations 
proposed below include at-sea testing, 
one of the purposes of which is to 
examine the rafts after their testing for 
damage. This method of assessing the 
strength of the attachments of the 
stability appendages is believed 
superior to any testing by direct loading. 
Therefore, the Coast Guard has omitted 
from this notice any proposals for a 
strength measurement of the attachment 
of stability appendages to their rafts. 

(f) Ballast System Subdivision. 

Two comments made observations 

about requirements for a two-part 
division of the stability appendages of 
liferafts. One of these supported the 
two-part concept as a minimum; the 
other agued that such a division was 
inadequate, that five would be better 
because a two-part minimum would give 
no assurance of a reasonable 
distribution of the remaining weight of 
ballast in the event of failure of one of 
the compartments. Recognizing the need 
for a reasonable minimum, the Coast 
Guard in the requirements proposed 
below has stipulated two compartments 
as one of the design conditions for 
stability appendages. 

(g) Towing Speed. 

One comment found a 5 knot towing 
speed acceptable because it would 
expedite departure of a raft from a 
burning or sinking vessel. Another 
comment was against a requirement for 
5 knots unless it olso defined the sea 
state that would apply, a condition that 
would be more significant for the 
designs of heavily ballasted rafts. The 
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Coast Guard believes the best resolution 
of this detail lies in the adoption of the 
3-Knot towing speed now appearing in 
the latest revision o( Chapter 111 (Life- 
Saving Appliances and Arrangements) 
of the International Convention for the 
Safety of Life at Sea (SOLAS 1974). 
scheduled to become effective )uly 1. 
1986 The requirements proposed below, 
therefore, include the condition of a 
towing speed of 3 knots. 

(h) Paddled Maneuvering. 

One comment noted a contradiction 
existing between a requirement for 
enlarged stability appendages and 
another directed to maneuvering the raft 
by paddling Another comment saw 
paddling of the raft by two persons as 
essential in order to escape a burning 
vessel The Coast Guard, mindful of the 
need for paddling in an emergency, has 
chosen to made paddling the purpose of 
the proposed “Maneuvering Test" given 
below in this notice. 

(I) * Self-Righting . 

One comment saw a requirement for 
self-righting us desirable If providing for 
it does not also necessitate packing the 
raft with closed entrances of the canopy 
which could then impede quick access 
of survivor into the raft Another 
comment stated a belief that further 
investigation of the concept is necessary 
because of a luck of answers to such 
questions as: would self-righting occur 
with personnel inside: strapped in pince 
or not; assisting or not assisting the 
raffs rerighting: and with or without 
water inside of the raft? The Coast 
Guard has opted to put self-righting 
aside for the present because it is absent 
from the requirements for inflatable 
liferafts now appearing in the revision of 
Chapter If! of the SOI.AS 1974. 
Accordingly, this notice does not include 
a requirement for self-righting. 

(1) Person net Restraints. 

One comment favored hand grips to 
supplement the addition of safety belts 
or tie-down straps. Another comment 
stated that the presently required 
interior lifelines are satisfactory and 
that the effect of safety belts on the 
occupants of on overturned raft should 
be taken into account before changing 
the regulations. The Coast Guard sees 
the internal lifelines now installed in the 
rafts as both adequate and reflective of 
the current requirements for inflatable 
liferafts given in Chapter 111 of SOLAS 
1974. A requirement for safety belts or 
tie-downs is. therefore, not included in 
this porposal. 

(kj Canopy Entrances. 

One comment wus of the opinion that 
packing a raft with dosed entrances 
raises the possibility of preventing quick 
access of survivors into the raft, which 
under cold conditions could stop 


hoarding of the raft altogether The 
Coast Guard, in light of the uncertainty 
of the benefits resulting from this 
packing concept, has conduded that the 
requirement is unrealistic and has made 
no provisions for it in the requirements 
given below. 

B. Comments directed to Paragraphs 

(a) through (I) of Page 33345: 

(a) Survival Platforms. 

One comment saw the “platform 
concept’* of liferafts as resulting from 
their superior buoyancy, convenience of 
handling, and ease of installation so that 
a raft of optimum design would provide 
a sheltered platform without 
compromising these three essentials. A 
second comment slated thatnhe 
platform concept was valid only as long 
us a raft remains in one piece and is not 
tom apart. Another comment noted a 
conflict between the "platform" idea 
and the proposal for closed entrances as 
discussed above. The Coast Guard does 
not consider any of the requirements 
proposed below as being in conflict with 
the platform principle as discussed in 
the ANPRM. 

(b) increase of Weight. 

All comments received were in 
agreement that increased weight, 
volume and costs would follow the 
inclusion of larger stability appendages 
on the rafts. Two comments noted the 
relevance of heavier rafts to weight- 
sensitive craft such as hydrofoils, whose 
operation differs from vessels coming 
under SOLAS 1974. Another party saw a 
need to keep the weight of rafts at a 
minimum in order to facilitate their 
being moved over the deck for launching 
in heavy weather with uncertain footing. 
In response to these observations the 
Coast Guard has concluded that the 
problem of increased weight will bear 
only on the 25-pcrson sizes of “ocean 
service" equipped rafts so that, for the 
most part, the requirements proposed 
below will not pose any insurmountable 
obstacles. 

(c) Reduction of Drift. 

One comment stated that reduced 
drifting resulting from larger stability 
appendages would be more important to 
survivors in the water in contrast to any 
influence that it might have on search 
and rescue operations. Three comments 
stated that sea anchors would be 
equally as effective as heavy ballasting 
for reducing the drifting of rafts One 
comment made the observation that on 
the Great Lakes the drifting of rafts from 
an area of probable detection for search 
and rescue efforts would be less 
significant than the same event on the 
ocean because the rafts would 
ultimately reach land. On the whole the 
Coast Guard considers the inclusion of 
improved stability appendages as a 


generator of a number of benefits of 
which drift reduction is but one. the 
importance of which is subject to 
varying circumstances. The 
requirements proposed below will 
promote the design of stability 
appendages by establishing reasonable 
performance standards that may be met 
by a variety of methods. 

(d) Seakindtiness. 

One comment made the point that a 
lightly ballasted raft moving with the 
seas provides a much "kinder" ride, 
with an easier motion than that of rafts 
having targe stability appendages, and is 
less conducive to seasickness, a 
debilitating affliction that a raft designer 
aims to eliminate. Another party 
suggested that a desire for 
"seakindiiness" in a raft should not be 
attained at the expense of its stability. 
Another comment stated a moderate 
amount of water ballast is acceptable 
and useful, but as is so often the case in 
a design endeavor, it is possible to reach 
a point of diminshing returns, of which 
excessive water ballasting might be a 
case in point. The position of the Coast 
Guard is that stability of the reft is more 
important than comfort of the occupants. 
Therefore, this proposal docs not 
contain any requirements based on 
"seakindiiness". 

(e) Wind Effects. 

One comment argued that it is not the 
"skirt" of the raft with the 
hemispherically-shaped appendage 
depicted in the ANPRM that resists the 
wind but rather the massive quantity of 
water within the appendage. 
Furthermore, helicopter rescue pilots 
have had no difficulty picking up 
survivors from conventional liferafts by 
using the correct approach. Anothcrr 
comment agreed that helicopter 
downdraft could create difficulties but 
stated that this should not receive 
overemphasis because when a 
helicopter is overhead, a liferaft can be 
said to have completed its intended 
function. Another comment stated that 
the emphusis given helicopter rescues 
exclusively from rafts having 
hemispherically-shaped stability 
appendages is overdone and overlooks 
the fact that one purpose of a raft is to 
permit survival and rescue at sea in 
areas out of range of helicopters. The 
requirements for stability appendages 
proposed below reflect the position of 
the Coast Guard that helicopter rescues 
are now sufficiently routine as to require 
more attention to the helicopter-lo-raft 
relationship in the design and approval 
of rafts. Furthermore, the proposed 
helicopter rescue compatibility test is « n 
excellent method of generating high 
speed winds which are known to be a 
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.igmficiml (actor in capsizing inflatable 

tferafls. 

\U Sea Anchors. 

Two comments pointed out the 
•jnportance that sea anchor* had 
Lieuu instated in two successive year* of 
leavy weather testing of iiferafts in 
ktbind* particularly for their ability in 
positioning canopy openings to leeward. 
Another comment did not agree with the 
premise made in the ANPRM and saw 
tla ‘fit hors as still mandatory, a view 
reinforced by another comment that 
stated that sea anchors are necessary 
rrgardless of whether a raft is fully or 
lightly ballasted. Another party gave a 
five point summary of the overall 
idviintages of sea anchor*, including the 
vit“,v that they can provide stability in n 
I rdt to an extent equal to if not greater 
than that achieved in raft* with large 
I ballast chamber*. In summary, the Coast 
! Guard doe* not deny the necessity for 
! us anchors in rafts (two are presently 
required) but considers that arguments 
for sen anchors as raft stabilizers 
overlook the fact that a sea anchor 
requires a period of possibly 5 to 10 
minutes to stream and exert its 
maximum influence in keeping a raft 
upright in wind and waves. The 
•vquirenumls proposed below place the 
burden of improving the stability of the 
rafts on the functioning of their 
under water appendages. 

(g) Stability Calculations . 

I One comment was in agreement with 
the premise of the ANPRM that the 
rv a! wit ion of lib* raft stability by 
calculations would be desirable but also 
foresees difficulties because rafts are of 
flexible fabrication with many variable 
char.tr tens tics. On the other hand, 
another comment saw no difficulties 
faulting from the same flexibility, 
acting that tank testing of models in 
another country had been able to 
confirm the results attained in sea trial* 
*ith full sized rafts. A third comment 
observed that the inability of 
participants in sea trials to control 
conditions and attain repeatable results 
makes sea trials a less than ideal 
tnnhod for verifying compliance of rafts 
with requirements.'ln the opinion of the 
party there is a need for a 
procedure productive of result* that are 
meusiiruble, repeatable ami capable of 
8*^1 fie* lion by administrative 
authority. The Coast Guard, mindful of 
,J, ° difficulties associated with *ea 
,r ‘tt!s. in the requirement* below 
Imposes to evaluate raft stability by a 
^mbination of simple calculations, poo! 
trthng. and one sea trial of six hour* 
duration. The Coast Guard considers 
,0 he a reasonable standard that 
'houlct he possible of execution with 


resource* now available to the raft 
manufacturers. 

(h) Physical Measurements. 

One comment was in favor of the 
possibilities of evaluating raft stability 
by means other than sea trials or 
calculation if the adopted stability 
criteria relates to overall performance of 
the raft and is not a physical standard 
isolated from realistic levels of 
performance. Another comment, noting 
the extensive use made of mo<k*l testing 
in aircraft and ship designing, saw no 
reason why it could not also be applied 
to Iiferafts by technique* now available 
that simulate the characteristics of 
inflatable*. The requirements proposed 
below calling for calculations, pool 
testing, and a minimum of at-sea testing 
will yield data indicative of the stability 
of o raft without the expense and scaling 
problems attendant to more elaborate 
testing with scale models. 

(I) Relief Valves. 

Four comments noted a tendency for 
higher tube pressures of rafts to make 
them harder riding in a seaway, a trait 
conducive, according to another 
comment, to making the rafts more 
prone to damage m heavy weather. One 
comment stated that the more rigid a 
nfft the more it approaches the behavior 
of a rigid boat and thus sacrifices the 
advantage of flexibility found in the 
inflatable, which is a rather 
“caterpillarlike” action. Another 
comment saw a hazard in higher tube 
pressure* because they moke the rafts’ 
inflation at low temperature more 
difficult and expensive because of 
higher gas cylinder charging. The Coast 
Guard does not contest the validity of 
the above views other than noting the 
possibility for gus to escape via the 
tubes* relief valves with the flexing of 
the raft in a seaway. That point aside, 
the Coast Guard sees the subject of tube 
pressures as a facet of the rafts* design 
that is best determined by the raft 
manufacturers. Therefore, the 
requirements proposed below do not 
include provisions affecting tube 
pressure* and relief valve settings. 

(j) Larger Stability Appendages. 

There was a general agreement among 
all comments that larger stability 
appendages would increase the weight, 
volume, and expense of the rafts One 
comment slated that a need for larger 
deck stowage areas will result from 
larger stability appendages. Another 
party argued that larger stability 
appendages, when seen on the bottom of 
an overturned raft, would cause the 
observer to assume that the canopy hod 
collapsed and that something was 
wrong with the raft. The position of the 
Coast Guard on the first of these 


comments is that the inclusion of larger 
stability appendages is not going to 
change the physical characteristics of 
the rafts or their manufacture and 
distribution to a degree that w ill lie 
insurmountable for the average Ufcraft 
manufacturer. The second comment i* 
not of concern since the I if era ft canopy 
must be orange and the stability 
appendages will invariably be made uf 
black material, the same or similar to 
the body of the raft. It would, therefore, 
be obvious that the raft was either 
upright of capsized. 

(k) Benefits of Heavy Ballasting . 

A preponderance of the comment* 

advocated a further investigation of the 
various ramifications of raft stability as 
a necessary step before the Coast Guard 
adopts new rules making heavily* 
ballasted rafts mandatory. One party 
sees a necessity for the Coast Guard to 
interview the survivors of casualties 
involving inflatable liferalt* but not 
restricted to incidents involving the rafts 
of any particular manufacturer. One 
comment sees a need for unbiased 
testing of the various designs, but such 
results, in the opinion of yet another 
party, should be made requirements 
only for rafts of future production. 
Another comment *aw the Coos! Guard 
as having failed to prove a case for the 
superiority of heavity-ballasted raft* 
over those now predominantly 
available. And two other comments 
dealt with the necessity for investigating 
the performance of o heavily-ballasted 
raft in a damaged condition and a need 
for stability requirements to emanate 
from the recently revised Chapter III of 
the SOLAS 1974. In response to all of the 
above, the Coast Guard see* the 
desirability of further investigation of 
raft stability and will undertake the task 
when resources for it become available. 
Out for the present, enough data is 
available to provide a basis for 
proposing performance standards for 
rafts’ stability appendages. This is the 
general intent of the proposals made 
below. 

(l) Alternatives to Ballasting. 

The comments gave a general assent 
to the idea that the rule* for rufi stability 
should not depend exclusively on 
requirements for heavy ballasting. 
Rather, in the view of one party, the 
rules should be performanee-based and 
involve a number of broad design 
parameters. One comment saw a need 
for an interim solution that would gain 
time for developing support for the idea 
of more ballasting and the evaluation of 
other concepts Another comment 
advocated consideration of multiple sets 
of stability rules that would he 
consonant with the number of stability 
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systems ultimately permitted. The Coast 
Guard has the intention to make the 
Tina) rules as broad as possible and not 
restricted to the features of any 
particular system of stabilizing rafts. 
This intention should be apparent in the 
requirements proposed below that 
involve design parameters adaptable to 
a number of different stability methods. 

C. The twelve operators and 
associations representing vessels and 
drill rigs shown on the list of 
participants contributed to the 
comments of 'A' and *B’ above and also 
discussed their concern about the 
difficulties and expenses that they 
anticipate if liferaft stability is made the 
subject of a regulation. The summary 
following discusses the special concerns 
of these operators: 

1. Seven comments recommended the 
exclusion of existing rafts from any 
regulations that would require the rafts' 
alteration by the addition of improved 
stability appendages. Included with 
these grandfather-clause 
recommendations were opinions about 
the possibility of expenses for stability 
appendages coming too soon after the 
previous requirements for improving the 
inflation system of the rafts, the details 
of which appeared in the Federal 
Registers of March 13.1974 and 
December 30.1974. (These earlier 
inflation improvements were known as 
the "Mod Temp" alterations as that was 
the terminology and the marking 
specified in the Federal Register to be 
shown on a raft as an indication that it 
had been retrofitted with the required 
improvement.) These same comments 
also touched on the feasibility of 
excluding drill rigs in the Gulf of Mexico 
from raft stability requirements because 
a company's evacuation plans would 
enable it to remove all personnel from a 
drill rig long before a hurricane would 
arise in that area. The belief was also 
stated that more requirements to alter 

the rafts would.sow the seeds of 

distrust.among drill rig 

personnel. The Coast Guard has 
concluded that requirements calling for 
the retrofitting of existing rafts are an 
impractical proposition in light of the 
wide variation existing in the conditions 
of their fabrics, coupled with the years 
of serv ice remaining to them. Also, as to 
the concern about stability exclusion on 
the basis of geographical location, the 
Coast Guard sees this as an 
unacceptable argument because of the 
casualties that have occurred in the area 
referenced. As for the distrust of seamen 
about equipment changes, the Coast 


Guard considers this as another 
difficulty to be overcome by more 
intensive training with rafts, an 
important subject but not germane to 
this particular regulation change. 

2. Two comments addressed the need 
for regulatory exemptions in 
circumstances where stabilized rafts 
would be unnecessary or hindered in 
their function as lifesaving equipment. 
The first of these came from the 
operator of a passenger vessel on inland 
rivers where waves sufficient in 
magnitude to capsize rafts would be 
unlikely. The second comment expressd 
the concern of a drill rig operator about 
the possibility of an underbody 
appendage of a raft becoming fouled on 
the *'* * * pipes, manholes, or random 
junk * * * protruding upward from the 
top deck of the (underwater) mat" on 
which a jackup drilling rig would be 
supported. The Coast Guard does not 
agree with either of these two 
comments. In the first case, inflatable 
liferafts on passenger vessels operating 
on inland rivers are not mandatory: such 
rafts are but one of the several options 
of lifesaving equipment available to 
vessels in this category. The regulations 
proposed below, therefore, do not pose 
an added burden on the operations of 
such passenger vessels, particularly 
because the proposals would not entail 
any retrofitting of existing rafts. In the 
case of the second comment concerning 
jackup drilling rigs: the Coast Guard 
considers the entanglement of a raffs 
stability appendages with the mat 
portion of such rigs highly unlikely 
because of the considerable depth of 
water existing over the top deck of an 
underwater mat that would prevent 
contact of a raft with any portions of the 
mat. 

3. Four comments responded to the 
questions posed on Page 33343 of the 
Advance Notice concerning the cost- 
benefit relationship for improved rafts 
and the feasibility of permitting the 
actions of the marketplace to determine 
the interest of the public in the purchase 
of rafts possessing improved stability 
appendages. Two of these comments, 
one from a drill rig operator and another 
from an association, favored the 
marketplace approach; a third, from an 
inventor of lifesaving equipment, 
believed the Coast Guard should take 
regulatory action; and a fourth party 
gave related observations about 
marketplace aciton. With regard to the 
costs that could be incurred, one drilling 
rig operator gave a figure of $500,000 for 
the replacement of the company's 78 


rafts ranging in size from 6 to 25-person 
capacity if there replacement becomes 
necesary under a regulatory change. 
Other estimates, from an association of 
drill rig operators, fixed the cost at 
$46,000,000 for the replacement of 6,800 
rafts of various sizes, or $7,000,000 if the 
same rafts were altered to include large 
ballast chambers at an averge cost of 
$1,000 per raft. 

The Coast Guard evaluates the above 
cost considerations as follows: 
Regulations are not being proposed hrr* 
to require the replacement of existing 
rafts aboard vessels and drill rigs All 
proposed improvements for the stability 
of the rafts given below would apply to 
rafts of future production: the Coast 
Guard does not consider the retrofitting 
of existing rafts with improved stability 
appendages a practical proposition 
because of the wide variation that esisti 
in the condition of their tube fabrics and 
the varying lengths of time that they will 
remain in service before they are worn 
out. Rctrofiting an old raft would be a 
futile exercise. For these reasons the 
regulations proposed below leave 
existing raft9 unaltered and they may 
remain in use as long as they are in 
satisfactory condition. Rules proposi ti 
below for the improvement of lifemf: 
stability will be limited to rafts 
produced in the future, after a 
reasonable period afforded the 
manufacturers for making the change 

Discussion of the Proposed Regulation* 

The Coast Guard proposes to revise 
the requirements dealing with the 
stability of rafts in 46 CFR 160.851 (Code 
of Federal Regulations. Title 46 — 
Shipping, Subpart 160.051, "inflatable 
Liferafts"). This proposal consists of two 
parts; the first fixing the minimum 
volumes of the underwater appendages 
of the rafts ns a percentage of their tube 
volumes as determined under existing 
rules, and the second dealing with the 
performance requirements that must be 
met by liferafts with such appendages 

The proposals in this notice are based 
in part on the results of tests conducted 
by the Shipping Directorate of the 
Government of Iceland as described in 
its publicaton "Siglingamal" (Shipping). 
No. 13 of July 1981. These tests were 
conducted in March 1981 with various 
sizes of 10 person rafts set adrift in 
heavy weather in waters adjacent to 
Iceland. One aspect of the Icelandic sea 
trials was the continuity of previous 
work started in 1980 using essentially 
the same makes and sizes of rafts. The 
stability appendages of three particular 
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I rafts of the 1980 group were enlarged for 
[ ’he cecond series in 1981 so that it is 
lasible to compare their stability with 
I ihnr design features before and after 

| Alteration. 

The results of the 1960-81 testing of 
I <Ne three rafts discussed above ore 
vamaiarixed in the following table. No 
I attempt has been made in this summary 
account for the chnnges.and 
[ replacement of sea anchors that 
■birred frequently throughout the 
I lerit'S. 
mx»*g coot 010-1 «-M 
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1960 Stability Appendage 


19B1 Stability Appendage 
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Figure 1 Raft "A" 
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Figure 2 Raft "B" 
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1980 Stability Appendage 


1981 Stability Appendage 
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Figure 3 Raft "C" 
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Icelandic Sea Trials 



Other test results are summarized in the 

ANPRM. 

The improved stability demonstrated 
in the 1981 Icelandic series resulted from 
an expansion of the sizes of the 1980 
water pockets in conjunction with the 
streaming of large and elaborate sea 
anchors. Although the improved sea 
anchors may have contributed to the 
lability improvement, such devices do 
not perform effectively until they are 
fully streamed, a condition that might 
take os long as 5 to 10 minutes to attain. 
Also, capsizing wind and wave forces 
may not always act along the same lino 
of force as the sea anchor. Although sea 
anchors arc important, the more 
optimum line of development for 
improving raft stability will result from a 
mechanism or element which would 
become operative almost immediately 
flftcr a raft’s inflation. To accomplish 
this, the Coast Guard proposes rapid¬ 
deploying water pockets of a large size. 

From the results of the Icelandic 
testing, H |g evident that a large water 
volume can improve the stability of 
liferafts. The Coast Guard now proposes 
“ new requirement for a total stability 
Appendage volume of a raft to equal 100 
percent of the volume now required for 
I** buoyancy tubes, that is 3.4 cubic feet 
°f volume for each person of rated 
carry ing capacity. This significant 
increase of volume to a level greater 
Jhiin the appendage volumes of the 
Icelandic rafts noted above is feasible 
hecimse it applies solely to the rafts’ 
stability appendages and does not, as in 
me case of the other country, also 


require sea anchors of larger$izc and 
complication. By this action the rafts 
approved by the Coast Guard in the 
future can attain, at one move, 
beneficial sizes of stability appendages 
in contrast to the more incremental 
approach applying in Iceland. The 
proposed revisions also include 
requirements for a simple stability 
calculation and performance-type 
testing of the rafts as a means of 
verifying that the stability appendages 
proposed by their designers in the future 
will be adequate for an assumed wind 
force. 

In light of the deterioration that is 
reasonable to expect in the aging of a 
raffs fabrics, the proposals made here 
arc judged by the Coast Guard as 
suitable only for application to rafts at 
the time of their manufacture. A retrofit 
program for the addition of better 
stability appendages to existing rafts 
during annual and overhaul testing is 
not considered a feasible proposition. 

The majority of the rafts now 
manufactured and approved by the 
Coast Guard have smaller water pockets 
than those called for in the amendments 
proposed below. The manufacturers will 
need a period of not less than one year 
after these amendments become 
effective to alter the designs of their 
rafts A one-year period will enable the 
manufacturers to accomplish the 
sequence of redesign. Coast Guard plan 
review, performance testing, and final 
approval. 

For the proposed change of design, the 
Coast Guard would limit the testing of 
existing approved rafts to requirements 
specifically connected with the fitting of 
improved stability appendages, that is. 
the raffs performance testing. The 
proposed requirements should not be 
interpreted as requiring the rafts now 
approved to undergo a second series of 
prototype tests under the requirements 
of 46 CFR 160.051-5(c). 

Regulatory Evaluation 

The regulations proposed here have 
been reviewed under the following 
requirements: 

£0 .12291 and DOT Regulatory Policies 
and Procedure 

These proposed regulations are 
considered to be non-major under 
Executive Order 12291 and 
nonsignificant under DOT regulatory 
policies and procedures (44 FR 11034: 
February 28,1979), A draft regulatory 
evaluation has been prepared and 
placed in the docket. This draft 
evaluation indicates the economic 
impact that will result from this 
proposal is minimal. The regulation 
changes proposed here are expected to 


produce a 10 percent increase in the 
prices of rafts manufactured in the 
future. Eventually these would be 
purchased by vessel and drill rig 
operator! to replace existing rafts that 
wear out. The average annual co9t 
increase would be about $136 per 
inspected vessel as a result of these 
rules. Since some smaller vessels only 
have one liferaft. the average annual 
cost increase could be a9 little as $50 for 
these vessels. The continued use of 
existing rafts would be unchanged by 
the regulation changes proposed here. 

Future economic impacts of this 
proposal would affect an estimated 
annual production of 300 rafts, each now 
estimated to have on average sales price 
of $5,000. Olher economic impacts will 
involve such intangibles as the reduced 
operating expenses of the Coast Guard 
for intangibles as the reduced operating 
for its air-sea rescue sorties as the rafts 
involved in marine casualties become 
easier to locate because of the reduced 
drifting and capsizing produced by their 
improved stability appendages. The use 
of liferafts with improved stability 
characteristics should result in 
additional lives saved, however, the 
extent of this benefit can not be 
established. 

Regulatory Flexibility Act 

The agency certifies that this proposal 
will not have a significant economic 
impact on a substantial number of small 
entities. The increased costs of 
producing liferafts should not be 
influenced by the size of the 
manufacturer, since inflatable liferafts 
are largerly built by hand and there is 
little unit cost advantage in being a targe 
business. Since liferafts are purchased 
to meet mandated safety standards, the 
increased costs resulting from these 
regulations will be passed on to the 
consumers. 

Approximately 1,100 inspected 
merchant vessels on which rafts 
purchased in the future will be installed, 
will be affected by this proposed 
rulemaking. As discussed previously, an 
average annual cost increase or about 
$136 per inspected vessel is expected as 
a result of these rules. Since some 
smaller vessels only have one liferaft, 
the average annual cost increase could 
be os little as $50 for these vessels. 

These costs are not considered to In* 
significant for any of the affected 
entitles. 

list of Subjects for 46 CFR Puri 180 

Murine safety. 

In consideration of the above, the 
Coast Guard proposes to amend Chapter 
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1 of Title 46—Shipping of the Code of 
Federal Regulations as follows: 

SUBCHAPTER Q-SPECIFICATIONS 
PART 160—LIFESAVING EQUIPMENT 

1. The authority citation to 46 CFR 
Part 160 is revised to read as follows: 

Authority: 46 U.S.C. 330B<»}; CFR 1.48(b) 

2. By adding paragraph (k) to 
§ 160.051-4 to read as follows: 

§160.051-4 Design 
• • • • • 

(k) Stability Appendages. Each liferaft 
must have stability appendages on its 
underside for the reduction of drifting 
and capsizing from wind and wave 
forces. These appendages must meet the 
following requirements: 

(l) The total volume of water-filled 
appendages must be not less than the 
volume of the principal buoyancy 
compartments of the liferaft as 
calculated under the capacity 
requirements of paragraph (i) of this 
section. 

(2) The appendages must be 
distributed around the periphery of the 
exterior bottom of the liferaft except 
that appendages may be omitted at 
locations taken by the inflation 
cylinder(s). 

(3J The system of stability appendages 
must consist of at least two separate 
parts so that damage to one part will 
leave at least half of the minimum 
volume required in paragraph (k)(l) of 
this section intact. 

(4) Openings in the sides of the 
appendages or gaps between 
appendages must be provided to permit 
the passage of air from under the 
liferaft. 

(5) The appendages must be designed 
to deploy underwater. If weights are 
used for this purpose, they must be of 
noncorrodible metal. 

3. By revising paragraphs (e)(6) and 
(e)(8) and adding paragraphs (e)(13) 
through (e)(18) to § 160.051-5 to read as 
follows: 

§ 160.051-5 Inspection and Tests. 


(e) Preapproval Inspections and Tests . 
• 0 • * 


• • • • • 

(6) Righting Test. It must be 
demonstrated that the liferaft is capable 
of being righted by one person if it 
inflates in an inverted position by 
conducting a test as follows: 

(i) The inflatable liferaft must be fully 
equipped for ocean service. 

(ii) All of the entrances, ports, and 
other openings for the liferaft canopy 
during this test must be open in order to 
allow the infiltration of water into the 
canopy of the liferaft when capsized. 

(iii) The liferaft must be placed in a 
body of water, in the inverted position, 
such that the canopy of the liferaft is 
either submerged or resting upon the 
water. 

(iv) The canopy of the liferaft must 
then be filled with water until the 
volume of water entering the liferaft 
canopy is equal to the volume of water 
exiting the liferaft canopy. 

(v) The liferaft is then allowed to rest 
in the water for at least 10 minutes in 
the capsized position. 

(vi) The liferaft being tested must then 
be righted by one person weighing no 
more than 75 kg (165 lb.). 

(vii) The liferaft after righting must not 
show evidence of damage either to the 
structure or to the equipment stored in 
the liferaft. 

• • • • • 

(8) Towing test . The liferaft must be 
loaded with weight equal to the weight 
of the "ocean service'* equipment 
described in § 10O.O51-7(b) and -7(c), 
plus 75 kg (165 lb.) for each person the 
liferaft is intended to carry. The liferaft 
must then be towed at a speed of 3 
knots for a distance of 1km (0.02 mi.). 
The liferaft must not be damaged in a 
way that would adversely affect its 
performance. 

• • • • • 

(13) Lift-Out Force Test This test is to 
demonstrate that the restraining forces 
exerted by the stability appendages of 
an inflatable liferaft are sufficient to 
restrain the capsizing effect produced on 


the liferaft by hurricane force wind'. (63 1 
knots). 

(i) Test Equipment. The following test | 
equipment is required: 

(A) Spring scale or tension load 
dynamometer. 

(B) Stop watch. 

(C) Inclinometer, 

(D) Linear scales. 

(E) Bridle or straps for attachment to 
liferaft for application of load. 

(ii) Environmental Conditions . The 
liferaft must be tested in a pool or body I 
of water free of wind exceeding 8 knoti | 
and current exceeding 1 knot. 

(iii) Procedure. The fully-equipp»d 
“Ocean Service** liferaft. complete with 
bridle for tension loading, must be 
inflated and deployed afloat on the 
water at the test site with its stability 
appendages freely deployed. When Ihe 
floating liferaft has become stabilized.! | 
tension load must be applied to the 
liferaft as shown in Figure 160.051- 
5(e)(13)(iii) as follows: 

(A) The liferaft must be lifted at a 
speed of 5.5 x b (ft./min.) (±5%) where 
“b** is the width of the liferaft in ft. as 
shown In Figure 160.051-5(e)(13(iii). and 
the force “F* is continuously measured 
while the liferaft is being lifted; 

(B) The liferaft must be tested about 
both the major and minor axes of its 
waterplane when fully-loaded; 

(C) About either of the above axes, 
the calculated value of Fx b in ft.-lbs; 
using the peak values of the tension load 1 
"F* must be demonstrated to exceed th* f 
overturning moment of the force of the 
wind as shown on Figure 160.051- 
5(e)(13)(iii)(C). The overturning moment 
produced by the wind is estimated as 
follows: 


M. Wxd 
where: 

M w Overturning moment of wind in 
W * Wind force In lb. (see below) 
d Distance from waterline lo centroid of 
protected area facing wind. In ft. 

The wind force is estimated as follows: 


W=0.004xV*xA 

where: 

V» Wind velocity mi./hr. 

A = Projected urea facing wind, in ft 3 


1 
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Figure 160.051-5(e)<13>( iii ) 


Hind Force(F) 


'Ir 


1 


i 


Centroid of Pro¬ 
jected Area(A): 
Normal to Wind 
Force(f) 



Figure 160.051-5(e)(13)(iii)(C) 


Overturning 
Moment (M*) 



Assumed Axis of M* 

(in ] Exceptions from Test 
Requirements. This lest is not required 
for a liferaft of 10 persons capacity or 
less tf a liferaft of the same design and 
in the same size range has previously 
passed the test. This test is also not 
required for a liferaft of more than 10 
persons capacity if a liferaft of the same 
design between 20 and 25 persons 
capacity has previously passed the test. 

114) Maneuverability test. The liferaft 
^ust be paddled for a distance of 25 m 
(82 ft.) in calm water, by two persons 
using the paddles required in { 180.051- 
lM(7). The liferaft must cover this 
distance in less than 2JS min. 
flf») tie/t ropier Rescue Computability 
This test is to demonstrate that 
Personnel can. without entering the 
|**ti>r, be removed from the liferaft by a 
helicopter of characteristics comparable 
to a Coast Guard HH-3. 

|i) Test Equipment . The following test 
c q«ipment is require: 


(A) A helicopter capable of creating 
wind velocities as specified in 
paragraph (e)(15)(v) of this section. 

(B) Wind velocity measurement 
equipment capable of measuring the 
velocities specified in paragraph 
(e](16)(v) of this section with an 
accuracy of ±5 knots. 

(C) inclinometer. 

(D) Raft velocity measurement 
equipment. 

(E) Helicopter velocity and altitude 
measurement equipment. 

(ii) Test Site . The liferaft must be 
tested on an open body of water with no 
significant obstructions within 100 m 
(330 ft.). 

(iii) Environmental Conditions. The 
wind velocity at the test site must not 
exceed 6 knots in any direction and 3 
knots toward the direction of helicopter 
approach. The water must not be 
moving at greater than 1 knot 
perpendicular to the direction of 


helicopter approach and 0.1 knot toward 
or away from the direction of helicopter 
approach. 

(iv) Exceptions from Test 
Requirements. This test is not required 
under the conditions specified in 
paragraph (e)(13)(iv) of this section. 

(v) Procedure. The fully equipped 
ocean service liferaft must be deployed 
and allowed to stabilize on the water aa 
specified in paragraph (e](15)(ii) of this 
section. All canopy entrances must be 
open and the sea anchor must not be 
deployed. Air velocity measurement 
apparatus must be set up to 
simultaneously measure velocities at the 
locations specified in Figure 160.051- 
5(e)(15)(v). The helicopter must be flown 
to and stationed over a canopy opening 
at an altitude of between 5 and 10 m 
above the water surface. The approach 
must create an average air velocity of at 
least 63 knots through the measurement 
plane. The rate of approach must not be 
greater than 5 knots. 
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CICV. VIEW 


Hz Height of Reft 
Dz Small dim'n of waterplane area 
or outside dim. of circular 
raft 

* Air velocity aeas't aits 
Figure 160.0*l~3(e)(l*)(v) 


(vi) Acceptance Criteria . The liferaft 
must not be—. 

(A) moved away from the helicopter 
at a rate greater than 1 knot, 

(B) rotated around Its vertical axis at 
a rate of greater than 1 revolution per 
minute, and 

(C) tipped in such a way that the plan 
of the main tubes exceeds an angle of 
greater than 20" from the horizontal. 

(16) At-Sea Test This test is to 
determine whether the liferaft can 
survive 6 hours in a seaway without 
sustaining damage that would adversely 
affect its performance. 

(i) Procedure . The liferaft must be 
inflated and set afloat at sea for at least 
six hours, under a least sea state 6 
conditions on the Douglas Scale of State 
of Sea. The liferaft must be empty, have 
its relief valves plugged, and not be 
equipped with a sea anchor or any other 
tethering device. The liferaft must be 
kept under observation during the test. 
At the end of the six hours, the liferaft 
must be recovered and examined for 
damage. 

(ii) Acceptance Criteria . During the 
six hours afloat, the liferaft must not 
capsize. The liferaft must not be 
damaged in a way that would adversely 
affect its performance during the six 
hour period 

(iii) Exceptions from Test 
Requirements. This test is not required 
under the conditions specified in 
paragraph (e){13)(iv) of this section. 


Dated: January 7.1965. 

B. G. Bums, 

Captain . US. Coast Guard Acting Chief 
Office of Merchant Marine Safety. 

|FR Doc. 85-741 Filed 1-10-1985; 8:45 am) 
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FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR CH. I 

ICC Docket No. 44-1299; FCC 84-632) 

Establishment of Satellite Systems 
Providing International 
Communications 

agency: Federal Communications 
Commission. 

action: Notice of inquiry and proposed 
rulemaking. 

summary: This action initiates an 
inquiry and proposed rulemaking 
% regarding the construction and operation 
of satellite systems providing 
international communications services 
This action is taken by the 
Commission in its efforts to obtain 
comments and information on the 
recommendations, forwarded by the 
Departments of State and Commerce, on 
authorizing satellite systems, on the 
international communication services 
market, and on the communications 
satellite market. 


This action will obtain the comnu nt» 
and information necessary to assist the 
Commission in developing a policy on 
establishing satellite systems providing 
international communications servii es. 

OATES: Comments are due February 14, 
1985. Reply Comments are due March 7, 
1985. 

address: Federal Communications 
Commission, Washington. D.C. 20554 
FOR FURTHER INFORMATION CONTACT: 
Barbara Lynch, Common Carrier Bureau. 
(202) 632-7265. or Colleen Boothby. 
Common Carrier Bureau. (202) 032-W17. 

Notice of Inquiry and Proposed 
Rulemaking 

In the matter of establishment of satellite 
systems providing international 
communications, CC Docket No. 84-1294 
FCC 84-632. 

Adopted: December 19,19H4. 

Released: January 4.1985. 

By the Commission: 

1. Notice is hereby given pursuant to 
Section 403 of the Communications Act 
of 1934. as amended. 47 U.S.C. 403 
(1984), Section 553(b) of the 
Administrative Procedure Act, 5 U.S.C 
553(b) (1984). and $$ 1412 and 1.430 of 
the Commission’s Rules and 
Regulations. 47 CFR 1.412.1.430 (1984J. 
of the initiation of an inquiry and 
proposed rulemaking regarding the 
construction and operation of satellite 
systems providing international 
services. The purpose of this notice is to 
solicit data and analyses regarding 
issues that have arisen in connection 
with the filing of a series of application! 
for authority to establish 
communications satellites that would 
provide international services, and to 
obtain comments on the recent 
executive branch decision that such 
systems are “required in the national 
interest” subject to certain limitations. 

2. These applications are those filed 
by the Orion Satellite Corporation 

( ‘Orion”). File No. CSS-83-002-P, on 
March 11.1983; by International 
Satellite. Inc. (”ISr). File Nos. CSS-*^ 
004-P (LA). l-P-C-83-073, on August 12. 
1983; by RCA American 
Communications. Inc. (*‘RCA”), File No 
I-T-C-84-085, on February 13. 19B4; by 
Cvgnus Satellite Corporation 
rCygnus”). File No. CSS-84-002-P ILM 
on March 7,1984; and by Pan American 
Satellite Corporation (“PanAmSat”). Fils 
No. CSS-84-004-P (LA), on May 31. 
1984. 1 


' Systematic* Onaral Corporation 
t“Sys*em»iHcO Wed two applications lo c<»n«i 
launch, and opera la tafelHlr systems providing 
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3 Communications Satellite 
Corporation (’‘Comsat’* *) has filed 
petitions to deny each of the 
applications listed above. Several other 
parties have filed comments. 

4 On April 6.1983. the Department of 
State and the Department of Commerce 
sent a joint letter regarding the Orion 
application to the Commission 
requesting that the Commission refrain 
from taking any final action on the 
application until such time as an 
executive branch group could review 
ami study the application's impact on 
the national interest and foreign policy 
of the United States. 2 On August 20. 

1983 . following the filing of JSI’s 
application, the Deportment of 
Commerce sent a letter to the 
Commission which again requested thot 
the Commission not take any final 
action on the applications. 9 The letter 
Mfited that the filing of a second 
application for international satellite 
services raised new considerations 
which would have to be included in the 
executive branch analysis. 

5. On November 28,1984, President 
Reagan signed a presidential 
determination that alternative satellite 
systems were “required in thcvnational 
interest" within the meaning of sections 
102(d) and 201(a) of the Communications 
SdtHlite Act The President’s 
determination states that the United 
States shall consult with Intelsat 
rt'R.irding such systems "as are 
authorized by the Federal 
Communications Commission.” The 
deteimination is included as Attachment 
A to this Notice. At the direction of the 
President, the Department of State and 
Department of Commerce jointly 
informed the Commission, by letter, of 
the President's decision and the criteria 


^motional *mwe* (File Nor CSS~64>flQS~P |LAJ. 
Css-H4-a»4»(tA|) on |une 12,1964 Systematic* 
filed *i motion lo withdraw both application* on |ul> 
T WH$4. Under delegated authority, the Commission 
dinm»ied the applications without prejudice by 
**-U*r dated August 6.1864 pursuant to 11746(aJ of 
‘ h * Commission s Rules end Regulations. 47 CFR 
t.748(<i) 11964). 

• T i xddition. Western Union Telegraph Co. 
r^u-itcd. and was granted, a waiver to spend 
•itidnional money to modify its previously 
^iborixed WESTAR VI-8 domestic satellite (File 
No 1 1 u DSS-P/LA-4M) to allow 6 transponder* to 
provide coverage of Central and South America. 
Jetlrr from Chief. Domestic Facilities Division. 
Common Carrier Bureau, to Rotierl S. Green. 
*»»ocialr Counsel, Western Union Telegraph 
Company (July 20.1964) 

' ^‘tter from David |. Markey, Assistant 
wr Ur> Designate for Communications and 
ftf rraation. and Diana Lady Dougan. Coordinator, 
wtemalional Communications and Information 
pwity. to the Chairman of the Federal 
fr^'Tunicalions Commission (April 6.1863) 
tetter from David ) Markey. Assistant 
oecrrUty Designate for Commumcations and 
Normation. to the Chairman of the Federol 
Con»ftMmicatioos Commission (August 26 ,1963). 


necessary to ensure that the United 
States meets its international 
obligations and to further U.S. 
telecommunications and foreign policy 
interests. 4 A copy of the State/ 
Commerce letter appears as Attachment 
B to this Notice. The letter proposes that 
two restrictions be imposed on the 
alternative systems prior to final 
authorization by the Commission: 

(1) Each system is to be restricted to 
providing services through the sale of 
long-term lease of transponders or space 
segment capacity for communications 
not interconnected with public-switched 
message networks (except for 
emergency restoration service): and. 

(2) One or more foreign authorities are 
to authorize use of each system and 
enter into consultation procedures with 
the United States Party under Article 
XIV(d) of the Intelsat Agreement to 
ensure technical compatibility and to 
avoid significant economic harm. 

8. The executive branch has indicated 
that an executive branch report detailing 
the grounds for its action may be 
submitted as a part of this proceeding. 
Interested parties will have an 
opportunity to reply to any such 
submission. 

I. Background 

7. Orion’s proposed system would 
consist of two in-orbit satellites and one 
ground spare, with each satellite having 
22 transponders providing 36 MHz of 
useable bandwidth per transponder. The 
satellites’ signals would cover the 
eastern portion of North America and 
the western portion of Europe and 
would transmit and receive in the 11/14 
GHz frequency bands. The proposed 
satellites would be designed to provide 
video, data, and audio services using 
digital and analog modulation 
techniques. The video services would 
consist of both full-frame, full-speed 
video for television programming, and 
compressed, teleconferencing 
capabilities. Each satellite’s capacity 
would exceed the equivalent of 20.000 
voice-grade half-circuits. 22 full video 
signals, or 1.4 Gbps of data signals. 

Orion states in its application that it 
would not operate as a common carrier 
because it would sell or lease, over the 
life of the satellite, transponder capacity 
on a Ron-tariffed basis to users on either 
side of the Atlantic. 

6. ISi's proposed system would consist 
of two in-orbit satellites and one ground 
spare, with each satellite having 32 
receive and transmit channels (over 32 


• batter Inwi George P. Shultz. Secretary uf Stale, 
and Malcolm BaJdHge. Secretary of Commerce, lo 
Mark S. Fowler. Chairman. Federal 
Communications Commission (November 28.19641 


transponders) providing 54 MHz of 
useable bandwidth per channel. The 
satellites’ signals would cover the 
continguou8 48 United States (CONUS) 
and the western portion of Europe as far 
as the Adriatic Sea. The proposed 
system would transmit and receive in 
the 11-12/14 GHz frequency bands. The 
satellites would be designed to provide 
video, audio, and data services using 
both digital and analog modulation 
techniques. The video services would 
consist of both high-speed and slow- 
scan video teleconferencing and. along 
with the audio services, would 
encompass every kind of television and 
radio programming currently available 
in the United States and Europe. The 
data services would include TWX/telex. 
new9wires, facsimile, and electronic 
mail. IS! states in its application that it 
would use a portion of its capacity to 
provide services on a tariffed common 
carrier basis. 1SI would sell or lease the 
remainder of its capacity in the same 
manner ns that proposed by Orion. 

9. Cygnus' proposed system would 
consist of two in-orbit satellites and one 
ground spare, with each satellite having 
16 transponders providing 54 Ml Iz of 
useable bandwidth per transponder. The 
satellites' signals would cover CONUS 
and the western portion of Europe. The 
system also would have a spot beam 
which would provide service to Puerto 
Rico, the U.S. Virgin Islands, the 
Caribbean Basin, and portions of 
Central America. The system would 
operate in the 11-12/14 GHz frequency 
bands and be able to operate with a 
variety of earth stations including the 
inexpensive "micro" earth stations (e.g.. 
roof-top-antennas) as well as the larger 
"mini” and "main” earth stations.* The 
satellites would be designed to provide 
digital communications services 
including video teleconferencing, high¬ 
speed facsimile, computeMo-computer 
communications, remote printing, 
tcletex. videotext and data collection 
and distribution services. Cygnus states 
in its application that it would offer all 
of its transmission capacity on a non¬ 
common carrier basis through long-term 
leases or transponder sales. 

10. PanAmSats proposed system 
would consist of one in-orbit satellite 
and one ground spare. Twelve of the 
satellite's 36 transponders would be 
used for international traffic between 
North and South America. The 
remaining 24 would be used for 


• Mini earth stations generally have antennas 
ranging in size from 2 to 4.3 meters. Mum earth 
stations have anUmnaa that are larger than 4 5 
meters See Cvgnm Satellite Corporation 
application. File No CSS-64-002-P(LA|. at 6. 
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domestic service in South America. The 
twelve International transponders 
would have 72 MHz of useable 
bandwidth per transponder and would 
be used to provide links between New 
York, Miami, the South American 
continent, and parts of Central America, 
the Caribbean, and the Iberian 
pennisula. The system would uplink at 
6.4-6.Q GHz and downlink at 10.7-11.2 
GHz. The satellite would be designed to 
provide video and audio distribution 
services, specifically, distribution of 
television and radio programs from 
entities such as television networks, 
motion picture studios, cable systems, 
and news and wire services. PanAmSat 
proposes in its application to offer its 
transponder capacity on a non-common 
carrier basis for sale or long-term lease 
to both U.S. and foreign customers. 

11. RCA's proposed system would 
consist of six transponders on its 
previously-authorized SATCOM VI 
domestic satellite. 6 The satellite would 
operate in the 4/6 GHz frequency band 
and have 36 Ml Iz of useable bandwidth 
per transponder capable of covering 
CONUS and portions of Europe and 
Africa. The six transponders would be 
available for either domestic or 
international service because the 
satellite would be equipped with 
transfer components capable of 
switching the transponders* * service 
areas to accommodate cither service. 
The transponders would be used for 
video distribution, teleconferencing, 
private leased voice, and low-speed and 
medium speed data communications. 
RCA states in its application that it 
would provide its services on a tariffed, 
common carrier basis, but it also states 
that It would make whole transponders 
available for customers with high 
capacity needs. 

12. These applications are the first to 
be filed with the Commission that 
propose to construct, launch, and 
operate satellite systems capable of 
international service, other than those 
filed by Comsat as the U.S. Signatory to 
the International Telecommunications 
Satellite Organization f*lntelsat~)- The 
applications, and the comments and 
petitions that have been filed in 
response to them, raise a variety of 
legal, foreign policy, economic, trade, 
and technical issues which the 
Commission previously has had no 
occasion to address. The overarching 
issue presented by the applications is 
whether the public interest will be 
served by granting them. To resolve this 
issue, the Commission must consider a 


4 RCA American Coauaur>ic.inon*. Inc. Mtmeo 
No 33200. released Angus! 4 1983 


question of fundamental U.S. policy, 
namely, the extent to which United 
States telecommunications users should 
be required to use Intelsat exclusively to 
meet their future international 
communication satellite needs. Our 
concern in disposing of the applications 
will be to develop a policy which will 
assure that U.S. needs are met in the 
future. 

13. The Communications Satellite Act 
of 1962. 47 U.S.C. 7701-744 (1984J. is one 
of the primary expressions of United 
States* policy on international 
commercial satellite systems. The Act’s 
stated purposes are: (1) to promote the 
establishment of a commercial 
communications satellite system in 
order to serve the needs of all countries 
and to improve the global 
communications network; and (2) to 
contribute to world peace and 
understanding by establishing a system, 
through the cooperation of all countries, 
that benefits the economically less 
developed countries as well as the 
economically developed countries. 47 
U.S.C. 701(a) and (b). The Act provides 
that the United States will participate in 
the organization and operation of such a 
satellite system through a private 
corporation formed under the Satellite 
Act and subject to government 
oversight. 47 U.S.C. 701(c). In addition, 
the Act states that additional satellite 
systems are not precluded, if the 
systems are necessary to meet unique 
governmental needs or are otherwise 
required in the national interest. 47 
U.S.C. 701(d). 

14. The global communications 
satellite system envisioned by the 
Satellite Act is owned and operated by 
Intelsat, in independent self-supporting 
organization comprised of 109 member 
countries. The United States* signatory 
to Intelsat is Comsat, a private 
corporation created pursuant to the 
Satellite Act. The definitive 
arrangements which formally 
established Intelsat consist of two 
separate international agreements 
which set out the duties and obligations 
of the participating governments and of 
the actual investors and participants in 
Intelsat These arrangements became 
effective in 1973. although Intelsat has 
been operational since 1964. Since its 
birth in 1964. Intelsat has grown rapidly, 
reporting $315 million in total revenues 
for 1082 and projecting $391 million in 
total revenues for 1983. 1 

15. The Intelsat global satellite system 
is composed of a space segment and a 
ground segment. The space segment 
consists of communications satellites 


• lntfU.il, 1983 Annual Report 28 11983) 


and related equipment necessary to 
operate these satellites, all of which is 
owned by Intelsat. The ground segwr-ni 
consists of various earth stations, 
located throughout the globe, which 
transmit end receive signals from 
Intelsat satellites. The earth stations 
generally are owned and are operand 
by the telecommunications entities of 
the countries in which they are located 
The Intelsat global system, as of July. 
1984. consists of 15 satellites in 
geostationary orbit.* The system had 
410 earth stations in 1962. and Intelsat 
projected that 652 earth stations would 
be operating in the system by the end of 
1983.* 

16. The purpose of this proceeding is 
to obtain data and analyses regarding 
the possible effects of establishing 
alternative international 
communications satellite systems. 
Through this Notice, we seek 
information that will assist us In 
resolving a number of issues raised by 
the applications. In the following 
discussion, we will outline the issues 
upon which we are requesting comment 
We expect the analyses, 
recommendations, and positions of 
commenting parties to be aupported by 
specific information and data. 
Unsupported assumptions and 
conclusory statements will receive suck 
weight as they merit. 

11. Legal Issues 

A Consistency with Communications 
Satellite Act of 1902 

17. The Commission has previously 
found that { 102(d) of the 
Communications Satellite Act of 1962 
contemplates the establishment of 
international satellite systems, in 
addition to the Intelsat global system, 
when necessary to meet U.S. needs or to 
respond to changing satellite 
technology. 10 Section 102(d) provides ss 
follows: 

It is not the intent of Congress bjr this 
chapter to preclude the use of the 
communications satellite system for domestic 
communication services where consistent 
with the provision of this chapter me to 
preclude the creation of additional 
communications satellite systems, if required 
to meet unique governmental needs or if 
otherwise required in the nationaldubmsS- 


• Inlehjit Document. *Tn!etv*1Satellites m 
Technical State* for the month of July 188*." 
Addendum Na t loBCIMXMff f August 15.1»0 
(available In Pnbfk. Referener Room 1533). 7*d™ 
Communication* Ornimivaion). 

• Intelsat. 1*0 Annual Rtfpnrt 15 (TOD) 

•® Tmnrfwnfcr S.I«IUle Video Ser»fcM. «# > CC 
2d 25S. 373 (1981V 
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147 U.S.C. $ 701(d) (emphasis added). In 
addition, in language almost identical to 
that of Section 102(d), Congress 
provided m $ 201(a)(6) of the Act that 
the president shall "take all necessary 
steps to insure the availability and 
appropriate utilization of the 
communications satellite system for 
general governmental purposes except 
where a separate communications 
satellite system is required to meet 
unique governmental needs, or is 
otherwise required in the national 
interest. ”47 U.S.C. ft 721(a)(6) (emphasis 
I added). 

18 The applications before us, 
therefore, raise issues regarding the 
factors we should consider in 
determining when the "national 
interest" standard of these statutory 
sections has been met. In opposing the 
applications, Comsat has argued that the 
clause ' required in the national interest" 
creates a high threshold standard which 
roust be satisfied before the applications 
can be granted. Comsat maintains that 
the Commission's Transborder 
Decisions 11 and the views of the 
executive branch on the transborder 
applications 12 set forth the showing 
required of the applicants to satisfy the 
national interest standard. Comsat 
argues that the applications fail to make 
that showing. In contrast, the applicants 
generally maintain that the national 
interest standard is satisfied by the 
variety of benefits that they believe will 
result from authorization of alternative 
tatdliUr systems, e.g., lower rates, new 
services, new markets for U.S. services 
and products, and a better U.S. defense. 

19. As we noted in paragraph 5. supra . 
President Reagan has signed a 
presidential determination that 
alternative satellite systems are 
"required in the national interest" 
within the meaning of §{ 102(d) and 
201(a) of the Communications Satellite 
Act The executive branch’s 


' ’ Ti .tnftfcordsr S*u-lkt« Video Service* M FCC 
W 25A (Tromhorder // Srr ok Sa left it* 
System* « FCC 2 d t «3 ( 19*1 f. ami 
**•*«■« Company HU FIX 2d \& ! W82). 

Utaowave lnc_ File Nos. t-*-C~S1-0t9 H 

No. 2617. 1 . 11163 

1/ rvntintfdsrtff. American TtM*pbonr urn) 

T*W*r*ph Company, F>fo Nut HM^S Z-Q¥L at ol 
T* 1 *’" \o an* rrieeaed Augtm 3 k I «3 
\TrxintU nkr UJ\. UanneviJl* Satellite Corp.. W at. 
M-C 83-146 at at Mitneo No 1S5* 
tVcrmbrr » tSSI (TnorsNsrrA-r/V); 

™ Union Telegraph Company oL Rte Non. 

. W al. M>*nr<i No 3286. rrlcaiad April 

1*51* l Ir Mi*bortkr V). Eastern Microwave. Uwu. at 
« Rle No*. l-T-<%64-UBS at a! Mtmeo No 5425. 
w '’" ^ntember If* 1964 ITmmbvnlet Vt\ 

^ f »i*r from I hr Jumcs L Dim Uey Under 
crr 4 *ry of Slat* for Srcurlly Assist ance. Science 
!*} T ’ f to Mari S. Fowior. cto.Un.-rL 

i] Communication* Cotnmiiston (|uJy 23, 
rrprintedtn Trartchordcr Satellite Video 
RN FCC 2d 256. 287 f IVW1) 


determination reflects its experience 
with, and responsibility for. foreign 
policy and international trade issues. 
The Commission recognizes that it is 
appropriate to defer to the executive 
branch on such issues. At the same time, 
our analysis of the "notional interest" 
under the Communications Satellite Act 
must also include consideration of 
telecommunications policy issues. In 
addition, the Communications Act 
assigns responsibility to the Commission 
for determining whore the ultimate 
public interest lies in 
telecommunications policy. Accordingly, 
the Commission may be required to 
consider factors in addition to the 
Presidential determination in order to 
assess whether the national interest 
would be served by authorization of 
alternative satellite systems. We invite 
comments on the additional factors, if 
any, we should consider in determining 
whether a grant of the applications 
before us would be in the national 
interest within the meaning of Section 
102(d). We ask that comments consider 
the purpose and objectives of the 
Satellite Act in the context of the 
development of telecommunications 
technology and the communications 
satellite industry since enactment. 
Commenters should identify specifically 
any marketplace trends or structural 
features which we should take into 
account when we interpret the statute. 
Comments should also address whether 
the criteria identified in the Transborder 
decisions should apply to the 
applications before us, and if not, what 
criteria should be included in our 
consideration. 

20. We also invite comments as to the 
applicability of MCI 
Telecommunications Corp, v. FCC. 561 
F. 2d 1365 (1977). cert denied. 434 U S. 
104011978). to the restriction proposed 
jointly by the Departments of State and 
Commerce that the proposed systems 
only provide services "through the sale 
or long-term lease of transponders or 
space segment capacity for 
communications not interconnected with 
public-switched message networks/* 
Comments should address the 
interaction of the Communications 
Satellite Act and the Intelsat Agreement 
with the usual standards for authorizing 
facilities and imposing service or other 
restrictions under Section 214 of the 
Communications Act. Commenters 
should consider the need for such a 
service restriction and the legal 
standards by which it may be imposed. 

In addition, if a service restriction is 
imposed, com men tors should address 
whether there should be a time limit 
placed on the restriction and, if so. for 


what time period should the restriction 
be imposed. We caution commenters to 
be aware that some of the applications 
before us seek only Title III authority 
while others seek both Title III and 
Section 214 authority. 

B. Obligations Under the Intelsat 
Agreement 

21. The applications also raise issues 
concerning our obligations under the 
Intelsat Agreement.' 1 Article XIV of the 
Intelsat Agreement sets out certain 
rights and obligations of the parties and 
signatories. 14 Subpart (a) of the article 
provides that the parties and signatories 
shall act consistently with, and in 
furtherance of. the principles in the 
Preamble and other provisions of the 
Agreement when exercising their rights 
and fulfilling their obligations. 1 * The 
Preamble states that the parties to the 
agreement desire to achieve a single 
global commercial telecommunications 
satellite system as part of an improved 
global telecommunications network in 
order to provide telecommunications 
services throughout the world with the 
most efficient and economic facilities. 14 
Article XIV recognizes the possibility 
that parties to the agreement may 
establish satellite systems in addition to 
that operated by Intelsat. Subpart (d) 
requires parties to coordinate with 
Intelsat the use of non-inteisat space 
segment facilities for international 
public telecommunications services, 
stating as follows: 

To the extent that any Party or Signatory or 
person within the jurisdiction of a Party 
intends individually or jointly to establish, 
acquire or utilize space segment facilities 
separate from the INTELSAT space segment 
facilities to meet its internationalpublic 
telecommunications services requirements. 
such Party or Signatory, prior to the 
establishment, acquisition or utilization of 
such facilities, shall furnish ail relevant 
information to and shall consult with the 
Assembly of Parties, through the Board of 
Governors, to ensure technical compatibility 
of such facilities and their operation with the 
use of the radio frequency spectrum and 
orbital space by the existing or planned 
INTELSAT space segment and to avoid 
significant economic harm to the global 


11 An international agreement not directly at iaaua 
in this proceeding is the International 
Telecommunication Union Radio Regulation*, a 
treaty ratified by the United State* in September 
1963 That treaty establishes procedure* and 
deadline* for the enchangc of technical information 
necessary to coordinate charactenstka of satcUtie 
network* prior to their implementation, in order to 
achieve technical compatibility with other 
networks, and to secure international recognition of 
frequency assignments to such networks 

M Intelsat Intergovernmental Agreement. August 
20.1971. 23 U43T 3811. 3853. TXAS No. 753* 

"/</. 

u /d at 3*14. 
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system of INTELSAT. Upon such 
consultation, the Assembly of Parties, inking 
into the account the advice of the Board of 
Governors, shall express, in the form of 
recommendations, its findings regarding the 
considerations set out in this paragraph, and 
further regarding the assurance that the 
provision or utilization of such facilities shall 
not prejudice the establishment of direct 
telecommunication links through the Intelsate 
space segment among all the participants. 

23 U.S.T. ut 3654 (emphasis added). On 
several previous occasions, Intelsat has 
coordinated favorably, pursuant to this 
section, separate satellite facilities 
providing international public 
telecommunications services. Intelsat 
found that four alternative satellite? 
systems—the PALAPA-B system 
serving Indonesia. Malaysia. 

Philippines, Singapore, and Thailund, 
the European Communications System 
(ECS) serving countries in western 
Europe, the ARABSAT system serving 
countries in the Near East, and the 
INTERSPUTNIK system for use between 
Algeria and several European countries, 
the U.S.S.R.. and Cuba—were 
technically compatible with, and would 
not cause significant economic harm to. 
the global system.* 7 

22. One of the applicants before this 
Commission has argued that Article 
XIV(d) does not apply to the system it 
proposes. Orion contends that it would 
not be providing “international public 
telecommunications services*’ within the 
meaning of Article XIV(d ) tn because it 
would be selling its transponders or 
leasing them on a long term basis to 
users seeking to establish private 
systems.** Orion maintains that its 
proposal must be subjected only to the 
technical coordination mandated by 
Article XIV(e) of the Intelsat Agreement 
for “specialized telecommunications 
services.” In its petition to deny Orion’s 
application. Comsat disagrees with 
Orion’s interpretation of Article XIV(d). 
In addition, the Commission has 
received from the Department of State a 
“Memorandum of Law“ concluding that 
Orion would be providing “public 
international satellite 


"Sec Trans border Satellite Video Service*. «s 
FCC 2d 2SS.27S-270 (11051). Intelsat also has 
authorized (he provision of International services 
via domestic satellite system* finding that such 
service woo Id not cause significant economic ham 
Intelsat Document. “Policies. Criteria and 
Procedures for the Evaluation of Separate Systems 
Under Article XIV(d| ” BC<40-*9E. W/9/W {August 
22, 1964) (available tn Public Reference Room (S33). 
federal Communications Commission) 

11 Orion also relies on the definition for public 
telecommunications services appearing in Article 
t(k) of the Intelsat Agreement 

*• Sec $€nr*nitty Orion Application, PCC Pile No 
CSS-KMW2-P. Petition to Deny of Comsat. Hied on 
April 1$. 1903. Orion's Response, filed on April 2A. 
two and Comsat ■ Reply, filed on May to 1063 


telecommunications services'* under 
Article XIV(d). The memorandum 
appears as an enclosure to Attachment 
B to this Notice. We invite comments on 
the legal analysis and conclusions 
contained in the memorandum. 

23. We request comments as to 
whether the satellite equipment industry 
and the satellite services market have 
experienced changes or developments in 
technology or industry structure which 
affect the interpretation and application 
of Article XlV(d). In particular, 
commenters may wish to focus on the 
Transponder Sales decision 10 in which 
the Commission discussed the legal 
issues and factual circumstances 
relevant to its decision to permit sales in 
the domestic market like those 
contemplated by Orion. Commenters 
should address whether, and if so, how, 
the rationale of that decision may apply 
in conjunction with the Intelsat 
Agreement to the international market. 
Commenters should take into account 
the analysis contained in the 
Department of State's memorandum on 
this issue and their own analysis of that 
memorandum. 

24. To the extent that the proposed 
U.S. systems would provide . 
"international public telecommunication 
services,’’ and would require 
coordination under Article XIV(d). the 
U.S. government, under the terms of 
Article XIV(d), would be required to 
consult with Intelsat to avoid, inter alia. 
“significant economic harm" to Intelsat. 
The criteria for assessing “significant 
economic harm” are currently the 
subject of considerable discussion 
within the international 
telecommuncations community.** 1 The 
Commission invites comments as to the 
appropriate criteria for determining 
whether an alternative satellite system 
would cause economic harm to Intelsat 
and for measuring the degree of harm. 
Commenters are further invited to 
address the degree of hnrm which 
constitutes “significant” harm under 
Article XlV(d). Comments should focus 
on the language, intent, and drafting 
history of Article XIV and on 
technological or structural developments 
in the satellite industry and services 
market which may bear on this issue. 
Previous Intelsat coordinations of 
transborder applications and of 
alternative satellite systems will provide 
some guidance as to how Intelsat and its 
Signatories and Parties interpret and 
apply the term “significant economic 


*° Domestic Ftxed-Satrillttf Transponder Sales. 90 
PCX 2d \ZM (1962). affdtub nom.. Wold 
Communications. Inr v. FCC. 7JS F2d 14A5 (D.C 
Cir. 19M| 

*' See, eg.. InlcUat Document. note 17. 


harm.” ** Commenters should review 
these precedents and analyze the 
similarities and differences between the 
satellite systems which were the subject 
of past coordinations and the propose! 
satellite systems presently before the 
Commission. 

25. One approach to defining and 
quantifying significant economic harm, 
as proposed in a report done for Intelsat. | 
defines economic harm as the 
“calculated effect of [alternative 
satellite] systems on Intelsat's realized 
cost per unit of utilized space segment 
capacity"” and quantifies significant 
harm in terms of Intelsat's revenue 
requirements. There are. however, 
several problems with this approach 

For example, the information and data 
requirements that will be needed to 
apply this approach on a prospective 
basis are formadiable. Because many 
assumptions will be necessary to apply 
the concept, the reliability of the results 
may be questionable. Wc invite 
comments on the report. Commenters 
should focus on the definition of 
economic harm. Commenters also 
should evaluate the use of revenue 
requirements as the criteria for 
estimating economic harm to Intels.it 
Commenters also should consider the 
criteria that are recommended in the 
Intelsat report for distinguishing 
significant economic harm from 
economic harm. The data that arc 
needed to apply the approach that is 
recommended in the Intelsat report 
should be discussed with a view toward 
judging the reliability of the estimates. 

In addition, commenters should discuss 
the appropriateness of using a concept 
of economic harm that doe9 not allow 
for changes in Intelsat's investment 
plans, operating procedures, and other 
steps that it could take to improve its 
economic efficiency. Drawing on their 
discussions of economic harm, 
commenters should propose other 
alternatives that could be used to 
the impact upon Intelsat, either overall 
or on a route-by-route basis, of both thr 
entry of alternative systems and the 
meustires Intelsat is able to take to 
maintain its financial viability. 

26. The Commission is aware that 
there is some overlap between the 
issues surrounding the interpretation of 
“significant economic harm" in Article 
XiV(d) and those addressed by the 
inquiries set forth below regarding the? 
broader economic impact of alternative 
satellite systems. We will expect 


** Set note 17, ttupra. and text accompanying 

** Intelsat Document. “Report on the Study at 
Significant Economic Harrow BC-WWDE W M* * 
21 (August IS. 1964) 
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cnmmenlers to integrate the economic 
data, analyses, and positions they may 
develop in response to the inquires 
below with their interpretation of 
' significant economic burm." 

27 We also invite comments 
regarding the meaning of Articles III and 
V of the Intelsat Agreement. Intelsat 
In’^governmental Agreement. August 
20, 1971. 23 U.ST. 3813. 3819 and 3823. 

1 IAS No. 7532. Some observers maintiin 
that these Articles require Intelsat to 
charge a uniform price, throughout the 
globe, for satellite circuits. We invite 
comments as to whether Intelsat is 
required by the Agreement to charge 
globally-averaged rates. Commenters 
should support their positions with 
specific references to the Agreement . 
and its drafting history. 

Ill Economic Considerations 

28. In order to assess the economic 
impact that any authorization of 
alternative satellite systems might have. 
w< seek comments, information, data, 
and analyses on a number of economic 
issues, outlined in detail below. We ask 
parties submitting comments to 
concentrate their efforts on the issues 
we identify. Estimates of quantitative 
economic impact must be supported 
fully by the inclusion of the data, 
assumptions, hypotheses, models, and 
procedures used to develop them. Such 
material must be discussed in complete 
detail. Similar material used to estimate 
underlying costs, revenues, changes in 
demand (including demand elasticities), 
and impact on rates also must be 
included to support the estimates. 

29. As we noted in paragraph 11. 
above, the fundamental issue presented 
to the Commission by the alternative 
satellite applications is whether the 
public interest would be served by 
granting the applications. To resolve this 
issue, the Commission must identify the 
advantages of granting these 
applications and weigh them against 
any disadvantages. Specifically, the 
Commission seeks to identify the 
benefits to the public which would result 
from granting these applications. Would 
the applicants offer new and/or 
innovative services? Would prices be 
lowered? Are there network efficiencies 
to be gained? We ask commenters 
responding to the inquiries below to 
conclude by addressing how the public 
interest, as opposed to the interests of 
the various participants in the 
marketplace, would be affected by a 
grant of these applications. 

\ Economic Impact on Intelsat 

30. Intelsat is presently the principal 
supplier of international satellite 
circuits. If alternative satellite systems 


are authorized. Intelsat would be 
affected most directly by the entry of 
these firms into the market. To assist us 
in identifying the nature and extent of 
the potential impact on Intelsat, we invit 
comments on three areas of concern. (1) 
traffic diversion: (2) revenue impact; and 
(3) competitive response. 

1. Traffic Diversion 

31. Alternative satellite systems may 
compete with Intelsat for the same 
traffic and attract business away from 
Intelsat. On the other hand, the systems 
might serve primarily new users of 
international satellite services who are 
not currently, or would never be. 

Intelsat customers. The Commission 
seeks information that would help it 
determine whether, and to what extent, 
the alternative systems would carry 
traffic that would otherwise have been 
carried by Intelsat. In order to make this 
assessment, the Commission must 
consider a number of underlying issues 
which commenters should address. 

32. First, the services offered by 
alternative systems may or may not be 
the same as those offered by Intelsat 
They may also include some, but not all. 
of the services currently offered by 
Intelsat. Proponents of alternative 
satellite systems contend that the new 
systems would provide services 
different from those Intelsat offers. 

Othor observers have argued that the 
proposed services are complementary to 
Intelsat's and this would stimulate 
demand for them. On the other hand, 
opponents of the alternative systems 
argue that the proposed systems would 
provide the same services as Intelsat 
and. therefore, any traffic obtained by 
these new services would be traffic 
diverted from Intelsat. We invite 
comments on these arguments. 
Commenters should identify the 
differences and similarities between the 
services available from Intelsat and 
those proposed by the alternative 
systems. Specifically, commenters 
should also identify their bases for 
differentiating one service from another. 
Can services be defined by technical 
characteristics? If so, what arc the 
technical dividing lines? Can services be 
grouped according to the characteristics 
of the user and. if so. w'hat are those 
characteristics? Should we differentiate 
services for high-volume use from those 
for low-volume or occasional use? To 
what degree arc services substitutable? 
Are services distinguishable where a 
system is fully digital? Commenters 
should also address whether the 
services can be differentiated on the 
basis of pricing techniques, marketing 
strategies, or geographic areas. 


33. Second, as noted in paragraph 5. 
above, the Commission has received a 
letter signed jointly by the Secretary of 
Commerce and the Secietary of State 
setting forth "criteria necessary to 
ensure the United States meets its 
international obligations and to further 
its telecommunications and foreign 
policy interests.* 4 The letter states that, 
prior to "final authorization by the 
Commission." the alternative satellite 
systems are "to be restricted to 
providing services * * * for 
communications not inter-connected 
with public-switched message 
networks." We invite comments on 
these 'criteria/* Commenters should 
address whether and to what extent 
such a restriction could be implemented 
in actual practice. Commenters should 
also attempt to identify’ the specific 
services which would fall within and 
outside the scope of the restriction and 
state the basis for so classifying such 
services. For example, many users of 
"public-switched message networks" 
employ private branch exchanges 
("PBX's") capable of routing incoming 
traffic back out over the switched 
network. Would the restriction 
recommended by the State and 
Commerce Departments prohibit service 
by alternative systems to customers 
using PBX's at both ends of the satellite 
communication and. if so. how should 
such a prohibition be enforced? 

34. Commenters should also focus on 
the effect such a restriction could have 
on the competitive viability of the 
alternative systems, in particular, we 
seek comments as to whether the 
recommended restriction would give 
Intelsat an incentive to engage in pnee 
discrimination between circuits that it 
leases to provide non-switched services 
like IBS, when it would face competition 
from alternative systems, and circuits 
that it leases to provide switched 
services. In addition, comments should 
include information and current data on 
the traffic volume of non-switched 
services, the projected demand for such 
services, the proportions of total 
international services represented by 
switched and non-switched services, the 
revenues attributable to each, the 
number of satellite transponders 
currently devoted to offering each 
service, and the amount of non-switched 
traffic llie alternative systems can 
expect to carry, factoring in any 
projected increases in current traffic 
levels. 

35. Third, if the new systems would 
offer services that are substantially 
equivalent tu Intelsat's, there may be a 
potential for traffic diversion. The 
Commission seeks information 
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regarding the foreseeable extent of the 
potential diversion. We solicit 
comments analyzing the amount of 
additional capacity that the alternative 
systems would introduce, with an 
explanation of the method used to 
measure that capacity, as compared to 
Intelsat’s current (operational) capacity 
as well as its planned capacity over the 
useful life of each alternative system. 
Commenters should identify the 
alternative systems' capacity as a 
percentage of the increase in traffic 
projected during the useful lives of the 
alternative systems* satellites, with an 
explanation of the methodology 
underlying any projections.* 4 

36. Besides the alternative systems* 
capacity, other factors will determine 
whether such systems divert traffic, 
such as price-quality trade-offs between 
the services offered, the degree of 
differentiation between services, 
consumer responsiveness to price 
variations in the offerings of the various 
services, and the specific geographic 
and service markets selected for entry 
by the alternative systems. Comments 
should take these factors into account. 
Finally, commenters should specifically 
address how the level of potential 
diversion would be affected by 
restricting alternative systems to the 
non-switched market, as proposed in the 
State/Commerce letter. 

37. Fourth, the new systems may 
stimulate demand for satellite services if 
price competition between systems 
develops and drives down prices. If 
demand is stimulated, the resulting 
increase in traffic may offset any shift of 
Intelsat's traffic to the alternative 
systems so that there is no overall 
decrease in Intelsat’s traffic, base. The 
Commission invites comments regarding 
the ability of new entrants to engage in 
price competition and the effect of such 
competition on Intelsat's prices and the 
demand for satellite services. 
Commenters should submit any traffic 
projections and analyses of changes in 
demand which take into account the 
possible stimulation of demand by the 
entry of alternative satellite systems. 
Commenters should also explain their 
method for identifying Intelsafs 
"prices.** Specifically, commenters 
should address whether Intelsafs 
"prices'* have the same function as other 
prices in the marketplace in terms of 
their impact on demand and resource 
allocation given that Intelsafs users are 
also owners who receive an annual 
revenue distribution from Intelsat 


14 Cooimentors may wish to consult tin* demand 
forecast* *ulwnitled b> U S. international carriers In 
the Comminutin'* international facility planning 
proceedings 


38. Finally, the new systems may 
capture a part of the market previously 
served not by Intelsat but by submarine 
cables. With the introduction of fiber 
optic digital cables, satellites and cables 
will become increasingly 
interchangeable for many services (such 
as wide band services or data 
transmissions) previously suitable only 
to provision via satellite. The 
Commission seeks assessments of the 
amount of traffic that could be attracted 
by the alternative satellite systems 
which would otherwise have been 
carried by submarine cables. 

2. Revenue Impact 

39. Each of the factors and possible 
scenarios regarding Intelsafs traffic 
base outlined in the preceding 
paragraphs will have a revenue impact 
on Intelsat. The Commission seeks all 
available data that would assist it in 
quantifying the overall impact of each 
on Intelsafs net revenues including data 
regarding changes Intelsat could effect 
in its costs in the long run. In addition, 
we solicit analyses of the relationship 
between changes in Intelsafs revenues 
and its ability to provide service. 
Comments should address the effect 
authorization of additional satellite 
systems would have on Intelsafs ab } l i# y 
to provide global service as well as 
service in specific regions and markets 
Commenters should include discussion 
of the revenue level at which Intelsat 
could be expected to curtail expansion 
of its system, but retain its existing level 
of service, and the level at which 
Intelsat would be unable to continue 
providing its existing serv ice. We 
emphasize that comments and analyses 
on this topic must be fully supported by 
the data, models, assumptions, and 
methodologies used to develop them. 

3. Competitive Response. 

40. If alternative satellite systems are 
established, competition between the 
new systems and Intelsat might prompt 
Intelsat to take responsive action, such 
as changing its rate levels, rate structure 
and serv ice offerings or reconfiguring its 
satellites or transponders. The 
Commission seeks to identify Intelsat's 
options in terms of responding to 
competition a9 well as the constraints 
on Intelsafs behavior resulting from 
such factors as its sunk capital 
investments, technological 
inflexibilities, and the pricing elasticities 
of demand for the services it offers. We 
ask commenters to focus in particular 
upon the extent of Intelsafs ability to 
change its rate structure in response to 
competition taking into account the legal 
barriers, if any, commenters may have 
identified in response to paragraph 26. 


supra. U Intelsat able to vary Us prices 
to meet actual or potential competition? 
Commenters should identify any 
constraints on Intelsafs pricing 
flexibility which may exist and the 
modification of Intelsafs pricing 
structure, if any. which would be 
necessary to ensure that Intelsat 
remains a viable competitive entity. In 
particular, would Intelsat have an 
incentive to engage in price 
discrimination between the geographic 
markets where entry occurs and those 
where no entry is anticipated? If such 
price discrimination occurs how will it 
affect Intelsafs revenues and the 
sharing of Intelsafs cost among 
signatories? We invite comments as to 
each of these factors as well as any 
other marketplace realities which would 
limit Intelsafs competitive response 

41. There are other ways in which 
Intelsat could respond to competition 
Intelsat could improve its economic 
efficiency by reducing its costs and by 
better meeting its customer service 
requirements. For example, Intelsat may 
be able to reduce its costs by modifying 
its investment program, reducing the 
amount of unused satellite capacity or 
taking greater advantage of 
technological change. Commenters 
should consider these factors in 
assessing Intelsafs response to new 
entr, 

B. Impact on Users of International 
Communication Links 

42. The establishment of alternative 
satellite systems will also affect users of 
satellite facilities, both the international 
service carriers who obtain satellite 
circuits to provide service to the public 
and consumers or end users. The 
Commission must insure that the policy 
it develops regarding alternative 
satellite systems takes into account the 
interests of both of these user groups As 
discussed more fully below, we are 
seeking comments on the issues we 
have identified as pertinent to these 
groups. stt 

1. Service Providers 

43. Satellite capacity is purchased by 
several U.S. international service 
carriers to provide their various services 
to the public. Changes in the suppliers of 
satellite circuits and in the available 
capacity will have, therefore, a 
significant effect upon U.S. service 
providers. We invite comments on the 
nature of that effect. We recognize. 


** We invite parties to address the potential 
effects of new entry on faretjen consumer*, carriers 
and service providers as writ as U.S. consumers 
carriers, and service providers. 
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however* thu! the international service 
centers have interests which may 
diverge. Thus, different carriers or 
groups of carriers could be affected 
differently by the entry of alternative 
idiciiite systems. For example, some 
international carriers have substantial 
investments in submarine cable 
facilities which might influence their 
choice of facility without regard to 
pricing differences which may exist 
between Intelsat and the proposed 
lystems. In addition, some carriers may 
purchase capacity in any new systems 
while others would prefer to obtain 
tariffed, short-term services like those 
available from Intelsat. Accordingly, 
commenters should address these 
differences between service providers 
whan they respond to the points rallied 
below. 

41 We believe there are a number of 
potiMiiial effects of new entry that would 
be relevant to carriers and international 
•ervice providers. The most obvious 
potential effect is that competition 
between Intelsat and the new systems 
could drive down the prices that service 
providers pay to obtain satellite 
capacity. Competition may also 
stimulate changes in the quality or range 
of satellite services offered to carriers in 
ways that would affect various carriers 
diff* rently. The availability and 
r»*li ibility of satellite circuits may also 
change as a result of competition. We 
invite comments on the likelihood that 
competitive entry by alternative systems 
would produce changes such as these 
and on the nature and extent of such 
changes We are interested specifically 
m receiving estimates of the rates that 
th»* alternative systems would charge for 
H of the various offerings the\ 
propnse in their applications, including 
tariffed services and transponder sales 
nr leases* Such estimates should be 
accompanied by comparisons of the 
mtes proposed by the alternative 
systems and those currently available 
fur simllar-offering* Commenters should 
a '*° address whether the introduction of 
satellite systems would promote 
or hinder the ability of service providers 
to offer new or innovative services 

45 Several of the applicants before 
the Commission have proposed to sell 
bansponders or least? them on a lung* 
tt*rm basis. We invite comments on the 
benefits and disadvantages of permitting 
j*aniers to purchase transponders or 
!eas<« them on a long term basis. 
Comrnenters should consider such 
factor* us the benefits of capitalizing 
C05i,f versus treating them as expenses 
#nd differences in terms of cost 
predictability between owning capacity 
■nd obtaining it on a tariffed basis. In 


addition, we invite comments regarding 
the effect of transponder purchases on 
the availability, price, quality, and 
reliability of satellite circuits,** 

2. Consumers 

46. We invite comments on the impact 
of authorizing alternative satellite 
systems upon consumers of 
international communication services. 
Will consumers, on balance, be better 
off if additional systems are authorized? 
Because certain users may be affected 
differently from other users by the entry 
of these new satellite systems, we ask 
that rommenters address these 
differences. Comments should address 
whether the entry of these systems 
would increase or decrease the 
availability, price, quality, and 
reliability of satellite services provided 
to end users. In addition, we invite 
comments on w'hether the sale or long¬ 
term lease of transponders by the 
alternative satellite systems would 
create a “bypass’* problem. I.e.. whether 
end users would purchase transponders 
in such high numbers that the carriers 
would be left with too small a number of 
remaining users to price their services 
competitively. 

C. Equipment Manufacturers 

47. Satellite equipment. Including that 
associated with the launch vehicle, 
space segment, and ground segment. Is 
manufactured by a number of U S, and 
foreign firms. Changes in the 
international satellite services market 
would have an impact on the world¬ 
wide satellite equipment industry. In 
order to mess impact, the Commission 
requests comments containing 
information on the revenues of 
companies in the satellite equipment 
market. We seek data and analyses that 
will assist us in determining Ihe 
revenues earned by United States. 
European. Japanese and other satellite 
manufacturers, individually and as a 
group, from the sale of satellite 
equipment. 17 We request that the 
information prov ided break down the 
revenue data into the space segment, 
launch vehicle and eatth station 
equipment categories. We are 
particularly interested in receiving 
comments regarding the size of the 
world-wide equipment manufacturing 
industry and the percentage of the sales 
and revenues of equipment 


5** nute 17. suprv and le*i accutnpotiymg. 
f * tr4li k •-<juiprpr*nt comp«M3tf>« who nrtpoml fo 
thit Notice boi are reluctant to prow tie h 

information bccaut* they br’u’vr it to be 
proprietary »n» odvited to coneult ihr Commis«ion‘i 
Roles regarding requerti for canfkJcntut !t*«lm*nt 
of tubmisftlonft See 47 CKR U.«i5U 110H4J. 


manufacturing companies which are 
attributable to Intelsat purchases 

48. In addition, we invite comments us 
to whether the authorization of 
alternative satellite systems would 
increase the demand for satellite 
equipment. Authorization of the 
alternative systems could increase 
demand for two reasons. First, the new 
systems themselves would purchase 
satellite equipment. Second, if the 
introduction of competition between 
Intelsat and the alternative systems 
stimulates demand for satellite services 
(because competition hits driven prices 
down or has stimulated innovative 
services), lioth Intelsat and the 
alternative systems may require 
additional equipment. We invite 
comments on these points. We also ask 
commented to address whether there 
would be a quantifiable relationship 
between the increase in satellite 
equipment sales and the increase in 
demand for international 
communications services which might 
be created by the alternative satellite 
systems. 

4<4 Commenters should also address 
the impact alternative systems may 
have on the price and technological 
development of satellite equipment. The* 
introduction of these systems could 
produce scale economies or stimulate 
manufacturing Innovations that would 
permit lower prices overall for satellite 
equipment, which could, in turn, enable 
systems with smaller or specialized 
capacity to provide service at 
competitive prices. In addition, an 
expanded, competitive market for 
equipment may stimulate technological 
innovation in the design and 
performance of satellite equipment. The 
Commission solicits data and analyses 
regarding these possibilities and their 
effect on equipment manufacturers 

50. Finally, commented should 
address the steps that the Commission 
could take to ensure that the market for 
such equipment is vigorously 
competitive. Specifically, commenters 
should identify the policies, rules, or 
other action required to protect domestic 
manufacturers from the anti-competitive 
actions, if any, o( foreign entities. 
Common tets should also discuss the 
limitations on the Commission's ability 
to take such steps. 

D. Alternative Methods for Promoting 
Efficiency 

51. In addition to ihe introduction of 
alternative satellite systems, other 
mechanisms may exist which would 
increase efficiency in the provision of 
international satellite services. The 
Commission invites comments on 
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passible options to increase efficriency. 
One option which commentcm may 
wish to address is the role that direct 
access by U.S. carriers to the Intelsat 
space segment could play in the future. 
The Department of State and the 
Department of Commerce have 
indicated their belief that affording 
companies in addition to Comsat the 
option of dealing directly with Intelsat 
for competitive services is a necessary 
step to ensure that additional facilities 
ore constructed only where 
economically and technically justified. 
Comm enters are invited to address 
whether such an option would be 
economically and technically feasible in 
the environment which would be 
created through the entry of alternative 
satellite systems. Commenters 
addressing that issue may wish to 
consider the record in the Commission's 
proceeding on direct access. See 
Regulatory Policies Concerning Direct 
Access to Intelsat Space Segment for the 
U.S. International Service Carriers. 90 
FCC 2d 1446 (1962) (notice of inquiry); 
FCC No. 84-129. 49 FR 19132 (1984) 
(report and order terminating the 
proceeding). While the decision on 
direct access was setttled in the context 
of today's environment, the potential fur 
separate international systems 
introduces new fuctors that may make 
direct access more feasible. 

E. Marketplace Trends 

52. The applicants before this 
Commission are not the first to propose 
the establishment of satellite systems 
other than Intelsat to provide 
international services. As we noted in 
paragraph 20. above. Intelsat has 
previously coordinated four systems 
providing service between countries 
served by Intelsat. In addition, there are 
a number of newly-proposed satellite 
systems which would be capable of 
providing international as well as 
domestic service. The United Kingdom 
has proposed the UNISAT system 
whose beam would cover the U.S. 
eastern seaboard and most of western 
Europe. France has proposed the 
TELECOM satellite whose beam would 
cover most of Europe and the French 
Caribbean. Eastern Canada, and the 
Indian Ocean. Spain has proposed the 
IREROAMKRICAN satellite whose 
beam would cover Spain and Latin 
America. Other systems have also been 
proposed by japan for the Pacific Basin, 
by Sweden for all of Scandanavia. and 
by Luxembourg for western Europe and 
possible transatlantic service. 

53. The satellite systems listed above 
are not the only proposed or existing 
facilities which could have un impact on 
Intelsat's position in the market for 


international telecommunications 
service. Fiber optic cables are capable 
of providing many of the services that 
were previously available only via 
satellite due to the limitations inherent 
in anntog cable technology. Moreover, 
fiber optic cables will introduce low 
cost, high cupacity facilities into the 
international marketplace. 

54. The Commission invites comments 
analyzing whether the structural and 
technological initiatives identified above 
represent an inexorable trend away 
from preservation of Intelsat's unique 
position as a provider of international 
satellite services. Are alternative 
satellite systems an inevitability? What 
forces in the global market confronting 
Intelsat contribute to this proliferation in 
alternative systems? What indications 
are there that other countries, besides 
the United States and the six countries 
identified above, are likely to establish 
alternative systems? Commenters arc 
invited to submit all available data and 
analyses that would be helpful in 
characterizing the marketplace context 
in which satellite services are offered. 

IV. Technical Issues 

55. We also seek comment on certain 
technical issues regarding the efficient 
use of the electromagnet spectrum and 
the geostationary-satellite orbit. 
Recently, the projected demand for 
orbital positions over the Atlantic 
Ocean has increased markedly for 
satellite networks, such as those 
proposed by the alternative systems, 
that would be operated in the 4/6 GHz 
and 11-12/14 GHz frequency bands. In 
particular. Intelsat has indicated that it 
plans to use a number of orbital 
positions over the Atlantic to provide its 
Intelsat Business Services as well as its 
more traditional services. In some cases, 
Intelsat's projected requirements would 
be in conflict with orbital positions 
requested by applicants for domestic 
and alternative international satellite 
systems. 

56. Some observers have argued that a 
common-user system such as Intelsat's 
would more efficiently use the 
spectrum/orbit resources. However, 
other observers have argued that the use 
of individual networks, such as those 
proposed in the pending applications, 
would not necessarily be less efficient. 
Furthermore, these observers contend 
that in order for any satellite system to 
satisfy user demand for particular types 
of services—such as high-speed data 
services without intervening terrestrial 
links—the system would have to use 
satellite and earth station configurations 
or operational techniques which would 
be less efficient than other 
configurations, regardless of whether 


they are common-user systems. We 
believe that, in many cases, the extent 
to which a satellite network includes 
features which make it more spectrum/ 
orbit efficient is determined by the 
economic incentives of the network 
operator, whether the network is o 
common-user network of one of many 
individual networks. We request 
comments on the impact of the proposed 
systems on spectrum/orbit efficiency 
and seek, specifically, comments on the 
extent to which we can rely on 
economic incentives to achieve greater 
efficiency. 

57. In licensing networks in the 
domestic fixed-satellite service, we have 
implemented technical standards 
intended to allow for the greatest 
number of satellites in the geostationary 
orbit and the greatest efficiency of those 
satellites.** In particular, these 
standards are designed to permit 
satellites operating in the same 
frequency bands to be located as close 
together us two degrees of orbital arc. 
We note that some of the applicants for 
authority to provide international 
service propose to engineer their 
networks to permit the location of other 
satellites, operating in the same 
frequency bunds and having a common 
service area, within two degrees. The 
standards also require "full frequency 
re-use." to insure that the usable 
communications bandwidth on domestic 
satellites approaches 1000 MHx. and a 
minimum total transponder power 
capability for each satellite operating in 
a given band. The "full frequency re¬ 
use" and minimum power standards for 
domestic satellites cannot be directly 
applied to the proposed international 
systems because of the number of 
beams to be employed by those systems 
and the International treaty constraints 
on frequency use. However, some 
variation of these standards may be 
appropriate. Therefore, we also request 
comments on whether, and if so. to what 
extent, we should apply the standards 
developed for the domestic fixed- 
satellite service to any networks 
authorized for international service. 

V. Conclusion 

58. The Commission overriding 
concern is to develop a policy with 
respect to the establishment of 
alternative satellite systems that will be 
bused on an accurate assessment of the 
legal and economic issues raised by 
such systems. The information solicited 
above will be used to insure that our 
assessment reflects current marketpluce 


*• Ucrrumjt of Spoor Stations in th« Damcoiu.* 
FixedSaMlite Service. 4S F R 40 2X1(1901) 








Federal Register / Vol. 50. No. 8 / Friday. |anuary 11. 1985 / Proposed Rules 


1579 


realities. We encourage interested 
parties to submit duta that is responsive 
to these concerns. We believe that the 
schedule that we are setting up for the 
submission of comments and replies is 
sufficient for parties to develop 
complete, current, and responsive data 
and analyses. Accordingly, motions for 
extmsion of time or late-filed pleadings 
w ill he viewed disfavorably. 

59. We instruct the Chief, Common 
Carrier Bureau, to supplement the record 
by obtaining any information necessary 
for the conduct of this proceeding. 

60 For purposes of this nun-restricted, 
infernui I inquiry and rulemaking 
proceeding, members of the public are 
advised that ex parte contacts are 
permitted from the time of issuance of a 
notice of inquiry and proposed 
rulemaking until the time a draft order 
proposing a substantive disposition of 
such proceeding is placed on the 
Commission's Sunshine Agenda. In 
genorat an ex parte presentation is any 
written or oral communication (other 
than formal written comments/ 
pleadings and oral arguments) between 
u person outside the Commission ami a 
Commissioner or a member of the 
Commission's staff which addresses the 
merits of the proceedings. Any person 
who submits a written ex parte 
presentation must serve a copy of that 
presentation on the Commission's 
Secretary for inclusion in the public file. 
Any person who makes an oral ex parte 
presentation addressing matters not 
fully covered in any written comments 
previously filed in the proceeding must 
prepare a written summary of that 
presentation. On the day of oral 
presentation, that written summary must 
In* served on the Commission’s 
Secretary for inclusion in the public file, 
with a copy to the Commission official 
receiving the oral presentation. Each ex 
parit' presentation discussed above 
must state on its face that the Secretary 
h«i<. been served, and must also state by 
doc ket number the proceeding to which 
it relates. See generally. Section 1.1231 

of the Commission's rules. 47 CFR 
5 1 1231. » 

61 It is ordered, pursuant to Sections 
*b), (j), 214(d). 3G3(r). 309 and 403 of the 
Communications Act of 1934. as 
amended* 47 U.S.C. 55 154 (i). (j). 214(d). 

), 309, 403 (1984). Sections 102(d). 
^(r)(3). (4). (9), and (11) of the 
Communications Satellite Act of 1902, as 

** A» provided In the Coni mi tunin'* public nolle*, 
port Na I '*067, Mimeo No. 4716 ||utte 7. 16*4). 
r* application* before us arc go varied by 

A °! porff which apply to rwtncind 
proceedings, and therefore 
eofnm-jniraifcwY* concerning lho*e particular 
MVIIiti, application* wit) not be permitted in the** 
P'^dinjc*. v CFg U22J JtWMf 


amended. 47 U S.C. 55 701(d), 721(c )(3). 
(4), (9), (11) (1984) Section 553(b) of the 
Administrative Procedure Act. 5 U.S.C. 

5 553(b) (1984), and Sections 1.412 and 
1.430 of the Commission's Rules and 
Regulations, 47 CFR 1.412, 1.430 (1984). 
that an inquiry and proposed rulemaking 
into the above-captioned matter is 
instituted. 

82. It is further ordered that interested 
persons may file comments on matters 
raised herein on or before February 14. 
1985 and reply comments on or before 
March 7.1985. 

83. It is further ordered that, in 
accordance with the provisions of 
Section 1.419 of the Commission's Rules 
and Regulations. 47 CFR 1.419 11984), all 
participants in the proceeding ordered 
herein shall file with the Commission an 
original and five (5) copies of all 
comments and reply comments. In 
reaching a decision, the Commission 
may take into consideration information 
and ideas not contained in the 
comments, provided that such 
information is placed in the public Tile, 
and provided that the fact of the 
Commission's reliance on such 
information is noted in the Report and 
Order. Copies of comments and reply 
comments filed in this proceeding shall 
be available for public inspection during 
regular business hours in the 
Commission's reference room at its 
headquarters at 1919 M Street. NW- 
Washington. D.C. 

84. Pursuant to Section 605(b) of the 
Regulatory Flexibility Act (P. L 96-354). 
it Is certified, that Sections 603 and 004 
of the Act do not apply because this 
proposed rule or policy will not. if 
promulgated, have a significant 
economic impact on a substantial 
number of small entities. See 5 U.S.C 
603. 604. 605(b) (1964). The proposed rule 
or policy will not have a significant 
economic impact on a substantial 
number of small businesses or other 
small entities because the Commission 
has not received, and does not 
anticipate receiving, a substantial 
number of applications from small 
businesses for authority to construct and 
operate satellite systems providing 
international communications services. 

Federal Communication* Cummitsiun 

William |. Trioftriio, 

Secretary. 

Attachment A 

The While House. Washington. November 28, 

1984 

Presidential Determination No. 85-2 
Memorandum For 

The Secretary of State 

The Secretary of Commerce 


By virtue of the authority vested in me 
by the Constitution and statutes of the 
United States, including Sections 102(d) 
and 201(a) of the Communications 
Satellite Act of 1962. as amended (47 
U.S.C, 701(d), 721(a)). I hereby determine 
that separate international 
communications satellite systems are 
required in the national interest. The 
United States, in order to meet its 
obligations under the Agreement 
Establishing the International 
Telecommunications Satellite 
Organization (INTELSAT) (TIAS 7532J, 
shall consult with INTELSAT regarding 
such separate systems as are authorized 
by the Federal Communications 
Commission. You are directed jointly to 
inform the Federal Communications 
Commission of criteria necessary to 
ensure the United States meets its 
international obligations and to further 
its telecommunications and foreign 
policy interests. 

This determination shall be published 
in the Federal Register. 

Ronald Reagan. 

Attachment B 

The Secretory of Commerce. Washington, 

D.C. 20230, November 28. 1984 
Honorable Murk S. Fowler, 

Chairman. Federal Communications 

Commission. Washington, D.C. 20554. 

Dear Mr. Chairman: The President hHS 
determined that seporate international 
communications satellite systems are 
required in the national interest. He has 
also directed that we inform the Federal 
Communications Commission of criteria 
necessary to ensure the United States 
meets its international obligations and 
to further its telecommunications and 
foreign policy Interests. Prior to final 
authorization by the Commission of any 
systems, to ussore that the United States 
meets its obligations as a Party to the 
Agreement Establishing the 
Internationa) Telecommunications 
Satellite Organization (INTELSAT) 

(TIAS 7532): 

(1) each system is to be restricted to 
providing services through the sale or 
long* term lease of transponders or space 
segment capacity for communications 
not interconnected with public-switched 
message networks (except for 
emergency restoration service), und, 

(2) one or more foreign authorities are 
to authorize use of each system und 
enter into consultation procedures with 
the United States Party under Article 
XIV(d) of the INTELSAT Agreement to 
ensure technical compatibility and to 
avoid significant economic harm. 

The President's determination, its 
conditions, and these criteria are 
premised on our review of the issues 
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prompted by the application* now 
Indore the Commission. If proposals 
substantially different are forthcoming, 
further Executive Branch review may be 
required. 

The Commission should afford 
interested parties an opportunity to 
submit timely comments on the pending 
applications in view of these Executive 
Branch recommendations. 

A memorandum of law concerning 
Article XIV of the INTELSAT 
Agreement is enclosed. 

Sincerely. 
r.«#rgr P. Shultz. 

Secretary of Slate . 

Malcolm Baldrige. 

Secretary of Commerce 

Enclosure. 

Depart men! of Stale. The legal Adviser. 

Washington. DC 20&20 

Memorandum of Law 

'The Orion Satellite Corporation and 
International Satellite, Inc. Applications 
for International Satellite 
Communication Facilltios- 

Background and Question l*reseated 

The Orion Satellite Corporation 
(Orion) and International Satellite, Inc. 
have applied to the FCC for authority to 
provide privately owned International 
satellite communications facilities to 
customer* on a commercial basis. Orion 
argues that it* system, which would sell 
or lease transponders to major business 
users on Itoth sides of the Allantic, is 
subject to coordination with INTELSAT 
only for technical compatibility with the 
INTELSAT system. The essence of it* 
argument is that it doe* not propose 
common carrier services and only such 
services are "public international 
telecommunications services" which 
require coordination with INTELSAT for 
avoidance of significant economic harm 
ns well. Although International Satellite. 
Inc. (1SI) argues that its system will not 
cause significant economic harm to 
INTEISAT. it docs not explicitly 
concede that its system i* subject to 
coordination under Article XlV(d) of the 
INTELSAT Agreement. 

These applications present the 
following threshold legal question under 
the INTELSAT Agreement of 1971. TIAS 
7532: 

Do the Orion and ISI proposals 
involve die use of non-INTKLSAT space 
segment facilities for intematiumd 
"puliiic telecommunication* services" 
within the meaning of Article XlV(d). 
requiring coordination with INTELSAT 
for bolh technical compatibility and the 
avoidance of significant economic harm, 
or do they prn|»ose "specialized 
telii onimumcntions service*" under 


Article XIV(e| which require 
coordination for only technical 
compatibility? 

Sitmmnry 

While the issue is not free frpm doubt, 
the sounder view appears to be that 
Orton and ISi would provide public 
international satellite 
telecommunications services within the 
meaning of the INTELSAT Agreement. A 
non-profit satellite system to be used for 
in-house international 
telecommunications by the owner might 
not involve public services, but neither 
Orion nor 1S1 is proposing such a 
system. Nor would their proposals seem 
to fall within the intended scope of 
"specialized serv ices'*, the other 
category of services requiring only 
technical coordination with lOTELSAT. 
Thus the United States may authorize 
Orion and ISI consistently with its 
obligations under the INTELSAT 
agreement if thpy are coordinated under 
Article XIV(d) for technical 
compatibility and to avoid significant 
economic harm to INTEI.SAT. 

A contrary reading would permit any 
INTELSAT party to authorize a 
commercial non-INTK!.SAT satellite 
system for international 
telecommunications services despite 
serious anticipated economic harm to 
INTEI-SAT. provided all transponders 
were dedicated to users by lease or sale. 
This would undermine the basic purpose 
of INTELSAT: to maintain a single 
global commercial telecommunicalions 
satellite system to provide worldwide 
expanded telecommunications service* 

Analysis 

1, Authorization of a space segment to 
provide public international 
telecommunications services acquires 
technical and economic harm 
coordination with INTEUSA T. 

Under the definitive INTELSAT 
arrange men Is, the United Slates has an 
obligation, set out in the Agreement’s 
preamble and made operative by Article 
XIV. to help maintain a single global 
commercial international 
telecommunications system us part of an 
improved global telecommunications 
network. The obligations extend to what 
Is defined in the Agreement a9 the 
"space segment" of INTELSAT. This 
includes the satellite* and related 
facilities and equipment which are 
required to support the operation of the 
satellites. 

While availubte for other purposes, 
the INTELSAT Agreement contemplate* 
use of the 1NTE1SAT space segment 
essentially for international public 
telecommunications. It expressly 
permits parties to use n*m*IN 1KESAI 


space segment facilities to provide 
public domestic service* |Article XIV[n|) 
or specialized services | Articl e XiV(e)| 
after coordination with INTELSAT 
solely for technical compatibility. The* 
use of non-INTKLSAT space segment for 
international public telecommunications 
service* (Article X!V(d)| is 
contemplated after consultation with 
INTELSAT to ensure technical 
compatibility and to determine that the 
services will not cause significant 
economic harm to the INTELSAT 
system. Article XIV(g) totally excepts 
non-INTELSAT space segment facilities 
used solely for national security 
purposes. The XIV (d) and (e) provisions 
are the crux of the issue. 

The coordination requirements of 
Article XIV are a key clement of the 
general obligation of INTELSAT 
members to help maintain INTELSAT as 
a single telecommunications network 
The INTELSAT Agreement negotiating 
history shows that Article XIV was a 
compromise between the desire of 
certain European countries, led by 
Trance, that the Agreement allow for 
possible "regional" satellite systems, 
and the desire of the United States that 
other international satellite systems be 
precluded. France, in fact, proposed that 
INTELSAT be only a federation of 
regional systems. Several definitions of 
what would constitute a regional system 
were put forward, but none w as adopted 
in the final text. It appears that the 
negotiators felt that the economic harm 
test incorporated in Article XIV(d) for 
international public telecommunication 
services made a definition unnecessary. 

2. "Public telecommunications 
sendees" are not limited to "common 
carrier services 

The INTELSAT Agreement. Article 
I(k). define* public telecommunications 
service* a* follows: 

‘Tublic trlecnromuniuition services” 
means fixed ur mobile public 
telecommunication services which tan be 
provided by satellite and which are available 
for use by the public, such as trlephony 
telegraphy, telex, facsimile, data 
transmission, transmission of radio .mil 
television programs between approved earth 
stations having access to the INTEI.SA1 
span* segment for further transmission to the 
public, and teaser! circuits for any uf these 
purposes: but excluding those mobile service* 
of a type no »rovidet! under the Interim 
Agreement and the Special Agreement prior 
lo the opening for signature of this 
Agieemont. which an? provided fhmtitfh 
mobile Matron* operating directly to a 
satellite which is dwdgned. in whole or in 
part, to provide services relating lo the sm fn> 
nr flight control of aircraft or to aviation or 
tiuirilime radio navigation. 
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I The applicable rules of international 
1 law ^ iveming the interpretation of 
I international agreement* do not sustain 
I the \ tew that the term "public 
I \eU <. mmunications services*' means 
I only services analogous to those 
I considered "common carrier" in United 
I States telecommunications law. In 
1 interpreting an international agreement. 
I the general rule is that the texts of the 

I agreement will be given their orid inary 

II meaning in the context of the entire 

|| agreement and in light of its object and 
I purpose, unless it can be established 
|| that the parties intended a special 
I| meaning to attach. The rules call for 
| talcing into account as well, inter alio. 

|| any subsequent practice in the 
|| application of the treaty. Secondary 
|| sources of interpretation can be resorted 
|| to in order to confirm the resulting 
| Interpretation or to resolve ambiguities. 

I These secondary sources include the 
| agreement’s preparatory work and the 
|| circumstances of its conclusion. The 
| purpose of all the rules is to establish 
| the agreed intent of the parties, as 
reflected in the text. (See the Vienna 
Convention on the Law of Treaties. 
Articles 31 and 32, which the United 
States accepts as a generally accurate 
| statement of the applicable international 
law on the interpretation of 
international agreements.) 

Applying these rules. we note first 
that, while it was certainly 
| contemplated that access in the United 
States to the INTELSAT space segment 
would be made through common 
| carriers, there is nothing in the text of 
th»* INTELSAT Agreement which links 
or limits the concept of "available to the 
public" in the definition of "public 
t< It'communications services" to the 
concept of common carriage, which is 
I essentially a United States domestic 
regulatory concept. Nor is there 
anything in the text which links or limits 
that concept to the analogous term 
public correspondence", used tn the 
IHJ Radio Regulations, where it is 
defined as: "any' telecommunication 
which the offices and stations must by 
reasons of their being at the disposal of 
j Ihc public, accept for transmission " 

[ | Radio Regulations. Chapter I. Article 1. 
Section 5.1. 

The text of the INTELSAT definibon 
appears to be largely self contained and 
I susceptible of a reasonable meaning in 
context without resorting to the special 
"waning given the term in the regulatory 
framework of one of the participants or 
m a different agreement which defines 
an analogous term for a different object 
iind purpose. Article l(k) defines "public 
international telecommunications 
sen ires” by reference to types of 


sendees, e g., telephony and telegraphy, 
which were services to which the public 
had access at the time of the INTELSAT 
negotatlons. It appears to use the phrase 
"available for use by the public" to 
make dear that new 
telecommunications services which 
satellites could provide would fall under 
the INTELSAT mandate as they came 
into public use. This construction of the 
phrase "available for use by the public" 
appears to be in accord with 
INTELSAT* practice in intercepting the 
concept of public telecommunications 
services over the years. 

The definition itself appears to 
contemplate expressly that such 
services will be considered "public" 
even when offered via the leasing of a 
circuit by INTELSAT through one of its 
members. There is not requirement that 
the lease be only to a common carrier 
rather than an entity or small group of 
entities for the their own 
communications needs. 

The strongest argument for the 
interpretation put forth by Orion is that 
the concept "public 

telecommunications" and the analagous 
term "public correspondence" were in 
use at the time of the INTELSAT 
negotiations in both the U.S. domestic 
telecommunications field and in the ITU 
Radio Regulations, a broad multilateral 
telecommunications instrument with 
w hich all the partidpants in the 
INTELSAT negotiations were familiar. 

In both those settings it denoted inter 
olio, availability to the public at large, 
not just selected customers, a key 
element of common carnage. However, 
that fact does not appear to be sufficient 
to est ablis h legally that the parties to 
the INTELSAT Agreement intended to 
so link and limit it in light of a number 
of factors: 

First, then? are many different 
definitions of "public". 

Second, within the 
telecommunications authorities and 
administrations of most of the 
partidpants in the INTELSAT 
negotiations, provision of circuits 
dedicated to one user's own 
communications are considered part of 
the public network, and wholly, 

"private" system are not a feature. 

Third, the practice of the parties in the 
application of the INTELSAT Agreement 
includes the authorization of circuits 
dedicated to direct use by an end user, 
not merely circuits for use by a carrier 
offering telecommunications services to 
the public at large. 

Fourth, it has not been DJS. practice 
under the INTELSAT Agreement to 
equate "public" with "common carrier'*. 
The FCC has Held entities purchasing 


transponders not to be common carriers, 
yet the services they provided have 
been coordinated with INTELSAT as 
domestic public telecommunications 
services under Article XIV(c). 

Fifth, the concept of common carriage, 
as it existed in the United States at the 
time of the INTELSAT Agreement, is 
itself shifting as formerly regulated 
services are deregulated and new 
services come on stream in a 
deregulatory climate. Far example, in 
the Computer II decision, the FCC 
decided to forebear from regulating 
computer processing type services 
which, nevertheless, are services offered 
to the public and are not “private" 
services. 

Finally, the theory that "public 
international telecommunications 
services" under the INTELSAT 
Agreement do not include the provisions 
of a space segment on a commercial 
basis to users who own or lease 
individual transponders on the satellite 
would allow any INTELSAT member to 
authorize the establishment of such a 
space segment even if it were to do 
si gnifi cant economic harm to 
INTELSAT. This would appear to run 
counter to the object and purpose of the 
Agreement, the maintenance of a "single 
global commerical satellite 
telecommunications systems." to 
provide the space segment required for 
expanded "international public 
telecommunications services of high 
quality and reliability to be available ... 
to all areas of the world." (Preamble. 
Article III and Article XIV(a)J. 

The Orion application cites 
INTELSATs non-discrimination 
provision as an indication that "public 
telecommunications service" under 
INI FJSAT means common carrier 
service. However, the "non¬ 
discrimination" clause cited by Orion, 
w hich occurs in the Preamble to the 
INTELSAT Agreement, dearly refers to 
the requirements of the Agreement that 
services be available on a non- 
discriminatory basis to the nations, 
large and small developed and 
d evelo ping, who are members of 
INTELSAT. This is consistent with the 
non-discrimination policy in the 
Communications Satellite Act. It does 
not refer to a requirement that 
INTELSAT be restricted to services 
made available to all members of the 
potential user public in participating 
states on a non-discriminatory basis. 

3. Although u private non-commercial 
space segment might not rvtp/ire 
economic harm coordination with 
INTELSA T. the proposals are not for 
such service. 









1582 


Federal Register / Vol. 50, No. 8 / Friday, january 11. 1985 / Proposed Rules 


There is no indication that the 
development of purely private space 
telecommunications systems was 
considered by the negotiators of the 
INTELSAT Agreement or that such 
limited satellite systems would, in any 
event, be likely to cause significant 
economic harm. Nevertheless, from the 
INTFJSAT Agreement’s Article l(k) 
reference to leased circuits and the . 
overall object and purpose of INTELSAT 
as a single “commercial’* 
telecommunication system, one might 
logically infer that the INTELSAT 
Agreement does not require economic 
harm coordination for a privately-owned 
satellite system in which all the capacity 
is dedicated to the communications 
needs of its owner. However, the 
proposals do not involve o privately- 
owned satellite for exclusive owner use. 

While not necessarily dispositive of 
the INTELSAT interpretation issue, 
neither Orion nor I SI proposes a 
genuinely private facility even in U.S. 
regulatory terms. The FCC's regulations 
on private radio systems are found in 47 
CFR Part 90. The services most 
analogous to those proposed to be 
provided by Orion and ISI are found in 
Subpart 0. Industrial Radio Services. 
These arc services which have been 
established by companies to satisfy 
their own communications needs. For 
example, a pipeline transmission 
company has been permitted to 
establish a private communications 
system to serve itself along its right of 
way. The Commission’s regulations 
(Subpart M) permit companies operating 
these private systems to provide 
services to others, or permit any person 
to provide private services to any 
person eligible for licensing under 
Subpart D. However. th« Subpart M 
regulations permit the arrangements 
only on a “not-for-profit, cost-shared 
basis.” Doth Orion and ISI intend to sell 
or lease satellite transponders, and to 
maintain satellite conlrol centers and 
furnish telemetry, tracking, nnd control 
functions for a profit. Neither Orion nor 
ISI will therefore be a private system as 
those systems are defined in the PCC 
regulations. 

4. The proposals are not for the type 
of services which the "specialized 
sew ices” category, requiring no 
economic harm coordination, wus 
intended to include . 

The INTELSAT Agreement. Article 
1(1). defines “specialized 
telecommunications services” os: 

telecommunications services which can lie 
provided by satellite, other thnn those 
defined in paragraph (k) of this Article 
{ ‘public telecommunications services“|. 
including, but not limited to. radio navigation 
services, broadcasting satellite services for 


reception by the general public, space 
research services, meteorological services, 
and earth resource services. 

While the category of "specialized 
services** might be a cotch-all to assure 
that any service which is not a public 
service would, nevertheless, be 
technically coordinated with INTELSAT 
under Article XJV(e). the drafters had 
certain kinds of exceptions in mind for 
its principal content. The negotiating 
history of the INTELSAT Agreement 
gives clear guidance that "specialized’* 
as opposed to “public" services were 
intended to comprise principally those 
serv ices, excluding generalized 
telecommunications, under the direct 
control of governments as a matter of 
special national policy (such as direct 
broadcasting) or services provided by 
governmental or inter governmental 
entities incident to their functions. The 
negotiators intended to permit members 
and intergovernmental organizations full 
freedom to provide such services 
outside of and without regard to the 
economic well-being of INTELSAT. 
Numerous references in the negotiating 
history indicate that, before INTELSAT 
undertakes specialized services, it 
should consult with the U.N. specialized 
agencies already involved in providing 
such services, such as the International 
Civil Aviation Organization (ICAO) or 
the International Maritime Consultative 
Organization (IMCO). 

The data and TV services that Orton 
and LSI propose to offer are not 
specialized services within the sense of 
that term as used in the INTELSAT 
Agreement. 

Conclusion 

While the issue is not free from doubt, 
the proposals would appear to 
contemplate providing public 
international telecommunications and 
require coordination with INTELSAT 
both to avoid economic harm and for 
technical compatibility. 

Davis R Robinson. 

|FR Dec 85-801 Filed 1-1IM15; 8.45 um| 

OILLtHO COOf 4N2-61-M 


47 CFR Parts 2, 15. and 90 

(Gen. Docket No. 84-1233; RM-4B29; FCC 
84-5751 

Amendment of the Commission’s 
Rules To Allocate Frequencies in 
Specific MHz Bands for Private Land 
Mobile Use 

agency: Federal Communications 

Commission. 

action: Proposed rule. 


SUMMARY: The Commission has adopted 
a Notice of Proposed Rule Making to 
release land mobile reserve spectrum In 
the 898-902 MHz and 935-941 MHz 
bands for use by the Private Land 
Mobile Radio Services. This new 
spectrum will be regulated under the 
existing provisions of Subpart S. Part 90 
of the Commission's Rules. 

date: Comments are due by February 
2ft, 1985. Replies are due by March 29 
1985. 

address: Federal Communications 
Commission. 1919 M Street. NW, 
Washington, D.C. 20554. 

FOR FURTHER INFORMATION CONTACT: 

Stuart Overby. Private Radio Bureau. 
Land Mobile and Microwave Division. 
Rules Branch. (202) 634-2443. 

SUPPLEMENTARY INFORMATION: 

List of Subjects 
47 CFH Part 2 
Frequency allocations. 

47 CFR Part 15 
Radio. 

47 CFR Part 90 

Private lend mobile radio services 
Radio. 

Proposed Rule Making 

In the matter of amendment of Paris 2.15 
and 90 of the Commission's Rules and 
Regulations to allocate frequencies in thr 
898-902 MHz and 935-941 MHz bands for 
private land mobile use; General Docket No 
84-1233. RM-4829. FCC 84-575. 

Adopted: November 21.1984 
Released: January 3.1985. 

By the Commission: Commissioner QurtU» 
concurring and issuing a statement: 
Commissioner Patrick issuing a separate 
statement. 

Introduction 

1. In response to a petition filed by the 
Land Mobile Communications Council 
(LMCC) 1 and a study by the 
Commission's Private Radio Bureau of 
the need for additional private land 
mobile spectrum between now and iho 
end of this century. 2 we ure proposing lo 


1 Ptttfiot i for Rate Making filed b> ihe Land 
Mobile Communication! Council. RM -48JU 
received June 18 1W4. requeuing the ComiWMicO 
release 20 MHz of spectrum from the tend 
reserve for private land mobile systems and 12 MHi 
for common carrier cellular systems The 
also requests the Commission explore the patent* 
use of thr 220>225 MHz hand and vacant UMF-TV 
spectrum to satisfy land mobile requirement« Tu» 
Mwice responds only to lhat portion of LMCC * 
petition requesting release of land mobile res**™' 
spectrum for private land mobile use. 

f Fttfurr Priwte LoixtMobth* 

Tetttomrmm teat ion* Hnqvtrrmrntt: Final Rep** 1 - 
Planning Staff. Private Radio Bureau. FCC. 
Washington. l) C August 1903. 
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release the 896-902 MHz and 935-941 
MHz bands for private land mobile use. 8 
We propose to require the use of 
njrrowband equipment on this spectrum 
and to apportion these new channels 
among four pools as follows: 39% for 
Public Safety, 20% for Indus trial/Land 
Transportation. 20% for Business Radio, 
and 30% for Specialized Mobile Radio 
S> stems (SMRS). We also propose a 
regulatory structure for this spectrum 
similar to that set forth in Subpart S. 

Part 90 of the Rules. 4 and currently 
applied to applicants and licensees of 
frequencies in the 800-821/851-866 MHz 
binds. 

Background 

2. Since the 1940’s the Commission 
has recognized the essential nature of 
land mobile telecommunications to the 
safety and well being of the American 
public and to the nation's productivity. 8 
Efficient communication is 
indispensable for law enforcement 
agencies, firefighters, paramedic squads, 
search and rescue teams, and other 
organizations which protect the lives 
and property of the public. Additionally, 
land mobile radio systems are an 
important tool for manufacturers, 
utilities, transportation companies, and 
other businesses which provide goods 
end services to the public. 

3. The Congress recently recognized 
the importance of the Private Land 
Mobile Radio Services to the public 
welfare and economy when it adopted 
the Communications Amendments Act 
of 1982, which states infer alia, that: 

In taking actions to manage the spectrum to 
be made available for use by the priv ate land 
mobile servies. the Commission shall 
consider, consistent with section 1 of this 
Act. whether such actions will— 

(1) promote the safety of life and property. 

(2) improve the efficiency of spectrum use 
and reduce the regulatory burden upon 
spectrum users, bused upon sound 
engineering principles, user operational 
rtquiramnfa. and marketplace demands: 

(3) encourage competition and provide 
services to the largest feasible number of 
users; or 

(4) increase mterservke sharing 
opportunities between private land mobile 
services and other services. 4 

4. In the legislative history 
accompanying these amendments, the 
Conferees stated: 

Th* * Communications Act of 1934 contains 
no guidelines for the FCC to follow in 
managing the spectrum to be made available 


1 For •imparity we «rtU refer to the sperfr u ra 
t" 1 ****! MHl its the «tt> MMr hand 

* See 47 CFR 90 601 st. set|. 

1 General \tMIc Rod* Service*. U FCC 1 KM 

(1049) 

♦4nr^c 3321*1. 


for the private land mobile services, other 
than its broad statutory authority to promote 
public interest, convenience and necessity. 
The Congrecs believe such guidelines ere 
necessary since these services have a direct 
and substantia? impact on the public welfare 
and the economy.. . . f 

Also, with respect to the specific case of 
public safety operations, the Conference 
Report states: 

The Commission should be ever vigilant to 
promote the private land mobile spectrum 
needs of police departments and other public 
agencies which need to use such radio 
services to fulfill adequately their obligations 
to protect the American public. The 
Conferees are particularly concerned about 
radio services which are necessary for the 
safety of life and property and urge the 
Commission to carefully consider the 
legitimate needs of public safety agencies in 
managing the private land mobile spectrum. 8 

5. Since the late 1960's, the 
Commission has recognized that without 
additional allocations serious land 
mobile spectrum shortfalls would 
develop before the end of this century. 
After extensive consideration of this 
matter In Docket No. 18262, 8 the 
Commission determined that the 
increasing use of land mobile 
telecommunications systems required 
reallocation of 115 MHz of federal 
government and broadcast spectrum in 
the 806-047 Ml Iz band. Seventy MHz of 
this spectrum was released immediately 
and divided into 40 MHz for the 
common carrier cellular radio service 
and 30 MHz for private conventional 
and trunked operations. The remaining 
45 MHz was specifically set aside to 
provide for future land mobile growth. 

Of this 45 MHz, 41 MHz now remains in 
reserve. 

8. When the 30 MHz for private land 
mobile systems was allocated in 1975 
we stated that “based on market 
promotions given by industry. 30 MHz 
should be sufficient (for private land 
mobile use] in most areas well into the 
1980’s, and the reserve bands will take 
care of any unforeseen growth within 
and beyond that time frame*" 10 


• See Conference Report No. 97-7G&. 97th Cong 
2nd Sf« August IS. 1982 *1 pug* bZ 

• Conference Report supra, at p** * r 12. 

• See generally. First Report and Order and 
Second Sotk e of I nquiry, Dock*! No. 18202. 35 FR 
86*4 fhme 4. TOTf); Second Report and Order. 

Docket Ncv 1KH2. 46 FCC 2d 752 f!974|. 

reconsuMredL Memorandum Opinion and Order. 
Oockal Now 11382. 51 FCC 2U 945 0975fc Order. FCC 
7S-8M. f197S) on reconsideration; tiff'd sub nom 
NARUC v. FCC 525 F 2d 030 (D C. Or. tSTSj. Cert, 
denied. 425 VS. 982 (W76). 

• • Stsontf Rcpt'rf and Order, supra, at para. 17. 


However. It Is now clear that private 
land mobile communications 
requirements are growing faster than 
anticipated. In August 1983, the 
Commission released a staff report 
culminating two years of study on the 
future spectrum needs of the private 
land mobile services. This report 
concluded that: 

* * * Private land mobile radio services in 
all 21 urban areas of this study will require 
additional radio communication channels 
over the next 17 years. A portion of these 
additional chancels can be generated by 
deriving new narrowband channels from 
existing PLMRS spectrum. To meet the 
projected requirements, even in the smtillnr 
urban areas studied, the Commission would 
have to allocate a significant portion of the 
spectrum reserve at 821-947 MHz to the 
PLMRS and reallocate 2 Mlfat in the 218-225 
Ml Iz bend for land mobile. For the larger 
market areas additional spectrum from the 
UHK-TV bands or greater portions of the 
land mobile reserve are required. 11 

7. More specifically, this study 
assumed an annual private land mobile 
growth rate of 0^% over the period 
1980-2000 and projected the degree of 
spectrum shortfall for various 
metropolitan areas that will exist by the 
years 1990 and 2000. For example, it 
assumed that if 17 MHz of the reserve 
spectrum was released for private land 
mobile use and that narrowband 
technologies were permitted in the 
existing 150-170 MHz band, the 
projected shortfalls by the year 1990 
would be 109 MHz. 88 MHz. 40 MHz. 27 
MHz, and 22 MHz respectively for Los 
Angeles/San Diego. New York, 
Baltimore/Washington. Philadelphia, 
and Chicago. Similarly, shortages of 12 
MHz each for Detroit and Cleveland. 11 
MHz for Dallas, 10 MHz for Houston, 9 
MHz for San Francisco, 8 MHz for 
Seattle. 8 MHz for St Louis. 5 MI Iz for 
Atlanta. 4 MHz for Boston, and 3 MHz 
for Minneapolis/St. Paul were projected 
to occur by the year 1990. 

8. Commission records indicate there 
are now approximately 950,000 
authorized stations using nearly 8 
million transmitters in the private land 
mobile radio services. Examination of 
the number of stations authorized for 
fiscal years 1979 through 1984 shows an 
average annual growth rate of 
approximately 6.5% for the last five 
years. This substantiates the predicted 
rate of 6.2% used in the study of future 
private land mobile spectrum needs. It 
appears clear, therefore, that without 
some action serious spectrum shortfalls 
for private land mobile services will 
occur in the near future, especially in the 


11 Future Pnimte Lotui Mobile 
TririoatmunkoThHi Requirements. supra <M S-l 
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nation's major urban centers. This 
eventuality, as noted by Congress, could 
hove a direct and substantial adverse 
impact on the public welfare and the 
American economy. 

9. In recognition of this fact, on June 
18.1984, the Land Mobile 
Communications Council Hied its 
petition requesting that 20 MHz of the 
land mobile reserve be released for 
private land mobile use. In support of 
this request. LMCC points out that the 
last of the remaining private land mobile 
spectrum which was released in 1982 lf 
has already been licensed in several 
urban areas and additional applicants 
for exclusive assignments in these areas 
cannot be accommodated without an 
additional spectrum release. The 
petition states: 

The current use of presently allocated 
private land mobile frequency assignment* ** 
substantiates the need for an immediate 
spectrum allocation for Part 90 (private land 
mobile) users. According to data compiled by 
the National Association of Business and 
Educational Radio (NABER). the 
Commission's designated coordinator for the 
use of the 800 MHz channels available for 
Business Radio Service eligibtes. there are no 
longer any 800 MHz exclusive frequency 
assignments available in New York. San 
Diego, Los Angeles, and Houston. Further, as 
of May 2,1984. the dote upon which NABER 
compiled its data, there was only a single 
exclusive channel available in Chicago, 
seven channels remaining in San Francisco 
and eight and nine channels, respectively, 
available for assignment in Boston and 
Miami., . . There are similar spectrum 
shortages in the public safety and special 
emergency •‘poll" NABER, the data base 
manager for these frequency assignments, 
indicates that all channels allocated for 
public safety and special emergency use have 
been assigned in the Los Angeles and New 
York/Northem New Jersey areas. Except for 
a few single channels, all frequencies have 
also been assigned in the Baltimore/ 
Washington and Miami/Ft Lauderdale areas. 
It is further reported that there will shortly be 
no available public safety and special 
emergency channels in the Houston area as 
weH. 1 * 

The LMCC petition also cites shortages 
in other private land mobile services: 

Spectrum shortages are also reported by 
the Special Industrial Radio Service 
Association. Inc. (SIRSA), recognized by the 
Commission as the coordinator for die use of 
800 MHz assignments employed by industrial 
and land transportation users. SIRS A 
coordinates the use of channels for 
applicants eligible in the Commission's 
Power. Petroleum. Forest Products, Motion 
Picture. Relay Press. Special Industrial. 
Manufacturers, Telephone Maintenance. 

Motor Carrier. Railroad. Taxtcnb. and 


I * Sec Second Report and Order. PR Dockft No 
79-191,47 FK 41002 (Sept, 18 1982). ami 
Memorandum Opinion and Order. PR Docket Ho 
79-191. FCC 83-474. 4B FR 51917 (Nov. IS. 1963} 

II Petit fan for Rule Making supra, at page* 10. 
It 


Automobile Emergency Radio Services. 
SIRSA reports that there are no longer any 
exclusive frequency assignments available 
from this pool for use In Houston. New York 
and Los Angeles. 14 

10. In light of these factors and the 
concern expressed by Congress to 

I irovide adequate spectrum for private 
and mobile operations, we are 
proposing to release 12 MHz of spectrum 
from the 900 MHz band for use by public 
safety, industrial, land transportation, 
business, and commercial users. We 
also propose to require the use of 
narrowband technologies in this 
spectrum. 

11. While this is our preferred 
allocation scheme, commentcrs are 
advised that in another Notice of 
Proposed Rule Making adopted today, 
we seek comment on alternative 
approach for allocating 24 Mi iz of 
pairable land mobile reserve spectrum 
including the bands discussed in this 
Notice. Under the alternative option, 
we would generally refrain from 
establishing service categories and 
mandating narrowband use of these 
frequencies. Instead, we would rely 
upon market forces to both allocate 
spectrum among the various mobile uses 
and encourage the intensive use of the 
spectrum. A distinct allocation, 
however, would be set aside to 
accommodate the needs of public safety 
entities. This alternative proposal is 
discussed in detail in the Notice of 
Proposed Rule Making in Gen. Docket 
No. 84-1231, adopted November 21, 

1984, at paragraphs 31-46. 

12. In a separate action, we have 
declined to make a nationwide 
allocation for a Private Radio 
Communications Service (PROS). 11 * In a 
Notice of Proposed Rule Making in Gen. 
Docket No. 84-1231. adopted today, we 
are soliciting comment on the possibility 
of using some of the new cellular mobile 
radio allocations for PRCS outside of the 
major markets where the need for 
cellular expansion spectrum is nol as 
intense. While we believe that this 
sharing proposal is the most practical, 
sharing between PRCS and private land 
mobile radio is also an option. Since the 
need for additional private land mobile 
spectrum is more acute in larger cities, 
we request comments on whether this 
allocation could be made on a primary 
basis nationwide for the traditional land 
mobile services, with a secondary 
allocation to PRCS outside the more 
populated urban areas. Based on the 
spectrum shortfalls projected in our 
study of future private land mobile 
needs. !§ We could consider PRCS use of 


14 Petition for Rule Staking, supra, al page 12. 

* Report and Order. Gen, Docket 83-26 adopted 
November 21.1984. 

** Future Private Land Mobile 
Tehcammunications Requirements, supra 


some or all of the proposed 12 MHz 
allocation outside of, for example, the 
top 21 urban areas. 11 

13. In making this proposal we 
recognize that PRCS was proposed as a 
high volume consumer service. Such 
geographical restraints would make it 
unavailable to approximately one-third 
of the United States population. Because 
the cost of the PRCS radio wos to be 
minimized by the predicted high sales 
volume, a geographically restricted 
service may not be viable. 

14. Finally, we recognize the potential 
difficulties in authorizing a consumer 
radio service on a limited geographical 
basis. Since radios would be readily 
available and users might not be 
individually licensed, violation of the 
geographical restrictions would be easily 
accomplished and detection of violators 
difficult and time consuming, at a time 
when enforcement efforts have already 
been curtailed due to budgetary 
constraints. We would therefore require, 
before authorizing any PRCS service in 
non-urban areas, that we be thoroughly 
convinced that there will be effective 
mechanisms, technical or otherwise, to 
prevent PRCS operation in urban areas 
where the frequencies are authorized for 
private land mobile or other use. 
Comments on these and other Issues 
posed by the option are requested. 

Proposal 

A. Frequency Allocation 

15. Of the 41 MHz of reserve spectrum 
available in the 900 MHz band. 32 Mil/ 
is readily pairable for land mobile 
operation. In recognition of the high 
priority of the private land mobile 
services we propose to make 12 MHz of 
this spectrum available for their use. \Ye 
are also proposing in separate 
proceedings to make 12 MHz available 
for additional cellular operation and 8 
MHz available for a land mobile 
satellite ser\1ce. ,# ,f Together, these 
actions allocate all readily pairable 
reserve soectram for land mobile use. 

16. With regard to the specific 
channels to be employed, current 900 
MHz band private land mobile systems 
utilized paired transmit and receive 
frequencies separated by 45 MHz. We 
recognize that it would be convenient to 
maintain this 45 MHz separation on any 
further release of spectrum, since other 
spacing# will necessitate equipment 


,T Tb« arras are: Atlanta. Baittmofe/Wasliinsiu^ 
Boston, Chicago. ClcvcInod/Detroit. Dallas, Dent*. 
I loustDO. Kansas City. L as Angelas/San Diego. 
Miami. Minncapolis/St Paul New Orleans, New 
Yo#i. Philadelphia. Phoenix. Pittsburgh. San 
Francisco. Seattle. St tools, and Tampa/St 
FVIrrxlnirg 

"Notice of Proposed Ruh Making, Gc*l Docir’ 
84-1231, supra. 

'•Notice of Proposed Ruh Making. Gctu DodH 
84-1234. adopted November 21.1984 
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resign However, a separation other 
than 45 MHz between transmit and 
receive frequencies appears to Ik* 
iver.essary to maximize utilization of the 
r»ji! tve spectrum loentod between 932 
and ( M7 MHz. Furthermore, equipment 
jwb^ign would be neeosnary an way in 
lijjht of our proposed narrowh»nd 
channeling scheme Accordingly we 
propose to allocate the band fVXV-902 
MHz paired with 935-941 MHz resulting 
m a 39 MHz separation between 
transmit and receive frequencies 
Comments are requested on the 
technical and economic feasibility of 
this pruposed pairing arrangement. 

K Historically, an technology has 
permitted, we have implemented a 
leries* of reductions or ‘'splits’* in land 
mobile channel bandwidth* to generate 
additional communication# capacity, 10 
Currently, the channel bandwidth 
generally authorized for private land 
mobile licensees operating above 450 
MHz is 25 kHz. In this release, we desire 
to implement the most efficient 
channeling plan feasible in order to 
derive the maximum communications 

■ capacity from the available spectrum. 

I We recognize, however, that spectrum 
9 efficiency is a multifaceted measure. It 
9 mi lodes not only the number of users 
1 that can be accommodated but also the 

■ u'lii'y of the communications. Therefore. 
9 in choosing a channeling plan for this 

I f i a>e. we must strike a balance 
9 be *\.*en accommodating would*be users 
1 *nd maintaining a communications 
I quali ’v that meets each Individual 
I t c-^nsee’s needs. In addition, we while 
I narrower channels would provide more 
I capacity in a given omount of spectrum 

■ for analog communicutlons. such 

I channels pose some disadvantages and 
9 ineffir iencies for the use of data 
9 communications, which we expect to 
9 in# reuse substantially In the future. 

HI Equipment development time and cost 
9 &msi also be considered when 
9 cv.iltMting channeling plans 
9 furthermore, we desire to design an 
opt n uni channel plan for this spectrum 
b will provide for technology so4m 
to be available to private land mobile 
licensees and, at the same time, be in « 
pcjjvrtion to accommodate future changes 
bi t hannelization when technically 
appropriate. 

IB We propose a 12.5 kl Iz channeling 
P ,an smec we believe this approach 
a reasonable balance between 
encouraging more efficient technologies 
ar d providing relief to private land 
jr^biii* users within a reasonable time 
I fryne, Channel 6pacings other than 12.5 
Hfz. such as 5. 6.25. 7.5.10. and 15 kHz 


Second Report and Order. Doci<ri No. 
JJ 255 21 FR 7*37 iSepIcmbof M. 18S7J: SMHtd 
*vvr* end Order. Docket No. 11«2. 23 KR 8140 
a, lass), end Second Report and Order. 
UotV * No. 19H7. M fit 3114 1 February 17. 


will also be considered. Wc request 
comments on the utility of the various 
spuclngs considering equipment cost, 
development time, and technical 
advantages and disadvantages in light 
of current end future technologies. 
Appendix A includes proposed technical 
standards covering frequency deviation, 
emission bandwidth, emission rolbofT 
characteristics, and frequency tolerance 
for the 12 5 kHz plan. Parties are urged 
to review these standards and comment 
on their appropriateness. Commenfers 
should provide specific technical 
standards appropriate for their preferred 
plan. Also, in light of the unique nature 
of public safety communications and the 
economic constraints under w hich many 
public safety entities operate, we 
request comments on whether public 
safety applicants should be required to 
use narrowband channels. 

19. We will not restrict the«e new 
channels to any specific modulation but 
will allow licensees technical flexibility 
That is. we propose to allow licensees 
on these new frequencies the latitude to 
use multiple carriers or alternative 
modulation schemes within an assigned 
channel to encourage the development 
of more spectrum efficient techniques. 
This is consistent with the current rules 
which govern assignments on 
frequencies above 800 MHz. 11 We note, 
however, that currently, narrowband 
equipment capable of operation on the 
806-821/631-860 Ml tz channels is not 
available. This has limited the extent to 
which existing licensees who need 
additional capacity can take advantage 
of technical flexibility. Because existing 
systems operate on 25 kHz channels in 
the 806-821/851-866 MHz band and the 
spectrum proposed for release would 
use narrowband channels in the 896- 
902/915-941 MHz band, it may not be 
feasible to use the proposed frequencies 
for expansion of existing sy terns. 
However, we expecl that development 
of narrowliKtnd technologies for the 
piuposcd spectrum release should lead 
to tne availability uf narrowband 
equipment w hich could be used in the 
existing 600 MHz channels. Licensees 
are free to use such equipment without 
further action by us. 

20. We propose to apportion this 
spectrum among the various private 
land mobile users by establishing four 
frequency pools designated as Public 
Safety. Industrial/Land Transportation, 
Business Radio, and Specialized Mobile 
Radio Systems (SMRS). We believe that 
such a pooling arrangement offers 
potential users of this spectrum the most 
flexibility in deciding whether their 
needs can best be met by constructing 
their own systems, sharing facilities, or 
subscribing to service from an SMRS. 

11 See 47 cut 90.643. 


Furthermore, such pools provide 
necessary' groupings of available 
frequencies among various users with 
differing communications needs At the 
same time, our rules on interservice 
sharing allow users eligible in a pool 
where no frequencies are available to 
utilize unused frequencies from another 
pool.** 

21. While experience has shown that 
pools offer an effective means of 
providing all users access to the 
spectrum, the question of how to 
apportion the available spectrum among 
the four pools is complex. In making this 
decision, we must weigh many factors 
which may affect the spectrum 
requirements of different types of 
private radio users. 

22. The Commission, recognizing tho 
essential nature of public safety 
communications, is committed to 
providing the spectrum resources 
necessary for public safety entities to 
provide the best service possible to the 
American public. As we previously 
noted, Congress too has affirmed its 
desire for the Commission to “carefully 
consider the legitimate needs of public 
safety agencies in managing the private 
Kind mobile spectrum.” * a Therefore, we 
believe that some priority must bo-given 
to the Public Safety Services in this 
Spectrum release. Furthermore, as 
pointed out in the LMCC petition. 84 oil 
800 MHz frequencies currently allocated 
to the Public Safety pool hove already 
been assigned in the Los Angeles and 
New York/Northem New Jersey ureas, 
with shortages in several other areas 
imminent. 

23. SMR’s provide needed 
communications capabilities to 
numerous small businesses that are 
unable In expend the capital necessary 
to establish their own communications 
systems. These small businesses 
constitute the largest number of 80n 
MHz users to date. Of the 800 MHz 
spectrum released in Docket 79-191 *• 

80 channels were allocated to the SMRS 
pool. The demand for SMRS service is 
so great that in the areas of Baltimore. 
Buffalo, Chicago. Cleveland. Dallas 
Detroit, Houston. Los Angeles. 
Philadelphia. New York. San Diego. San 
Francisco, and Washington. D.C.. more 
applications were received than could 
be accommodated on the available 
channels.** Service to the public has 


** See 47 UH 00 021 

** Conference Report, wvprv. «t page W. S««j ulao 
FCC Authorization Art of 19KJ. Pub. L No 98- 214, 
07 Slut 1487 

M Petition for Ruin Making, tupttt, at pa** II. 

11 Second Report and Order. PR Docket No 7ix* 
!0l, »upm 

" Then? were other «rrn» wheir mon* 
application* were received than could tie 


OmtliMM'd 













1586 


Federal Register / Vol. 50. No. 8 / Friday. January U. 1985 / Imposed Rules 


been necessarily delayed in these areas 
while the Commission conducts lotteries 
to determine which applicants can be 
assigned frequencies, iliis experience 
has convinced us that in dividing this 
new spectrum, some priority should also 
be given to the SMRS pool. 

24. While we believe that Pubbc 
Safety and SMRS should be afforded 
priority, adequate all locations must be 
made to accommodate Special 
Industrial. Land Transportation, und 
Business users who find thut their needs 
cun best be met by establishing their 
own communication systems. The 
LMCC petition indicates that the 
currently uvaiiable 800 MHz frequencies 
are at or near full utilization in several 
urban areas and that further allocations 
to the Induslrial/Land Transportation 
and Business pools are necessary to 
accommodate additional users. 

25. After careful consideration of die 
above factors, we propose to distribute 
the new channels among the four pools 
as follows: 30% of the channels for 
Public Safety, 20% for Industrial/Land 
Transportation. 20% for Business Radio, 
and 30% for SMRS. Comments are 
requested on this proposed division. In 
particular, we request comments on 
whether the Public Safety poo! should 
be larger than we propose. Commentcrs 
should focus their attention on the 
relative spectrum requirements and 
operational characteristics of the users 
in each pool. We also point out that the 
new channels in these pools could not 
be utilized in the areas bordering 
Canada and Mexico until appropriate 
agreements are reached with those 
countries. 

B. Regulatory Structure 

26. We propose to establish a 
regulatory structure for this allocation 
similar to the approach taken by the 
Commission in Gen. Docket 79-191. For 
example, the rules concerning 
applications processing, implementation 
schedules, loading standards, and 
comparative criteria adopted in that 
proceeding and currently applied to 
applications and operations in the 808- 
621/851-866 Ml Iz bands would be 
applied to this spectrum.* 7 These rules 
are generally familiar to private land 
mobile applicants, licensees, and their 
representatives and have worked well 
to date. Using the same regulatory 
approach will allow for efficient 
application preparation and processing. 

27. In Docket 79-191. a ‘Tiling 


accommodated (rum the liven frequency allocation, 
however. uppHumti In theee areas sWtfcd among 
themselves prior lo Uaplemefitatioo of lottery 
proceedings. 

#, Fur further discirsaton on three and other 
rr hard issues, see Second Report and Order. PR 
Docket No 79-191. supra, and Mtmorandum 
Opinion and Order, PR Docket No 79-191. supra. 


window" within which applications 
would be accepted was established. 
Applications which are acceptable for 
filing are processed in order of receipt. If 
more applications are received than can 
be accommodated on the frequencies 
available for assignment in the area, all 
applications are treated as if they were 
received on the same date and at the 
same time. To the extent that there are 
more frequencies requested during the 
filing window than are available in a 
particular geographic urea, a system of 
comparative criteria and lotteries is 
used to determine which applications 
can be granted. 1 * We propose to use the 
some licensing procedures on this new 
spectrum. 

28. Regarding the specific comparative 
criteria to be applied, applicants are 
currently fudged in two areas: (1) 
Whether the proposed system is trunked 
or conventional, and (2) whether the 
application would expand a fully loaded 
trunked system. Applications proposing 
a trunked system receive one 
comparative point. If the application is 
for additional frequencies to expand a 
fully loaded trunked system, the 
applicant receives an additional 
comparative point These comparative 
"criteria were established in order to 
encourage the development of new 
trunked systems and the expansion of 
fully loaded existing trunked systems. 
Applications are ranked based on the 
number of comparative points und 
grants are made first to those with the 
highest number of points. If sufficient 
frequencies are not available in a 
geographic area to grant all applications 
with the same number of comparative 
points, grants are made by lottery. 

29. We propose to utilize the same 
comparative criteria on this spectrum. 

As we have previously discussed, 
because existing systems operate on 25 
kHz channels in the 806-821/851-866 
MHz band and the spectrum proposed 
for release would use narrowband 
channels in the 896-902/935-941 MHz 
band it may not be feasible to utilize the 
proposed frequencies for expansion of 
existing systems. Accordingly, we 
request comments on whether the 
comparative point now awarded to 
applicants proposing expansion of fully 
loaded trunked systems would be 
applicable to the proposed spectrum 
release. 

30. Our concern that this new 
spectrum be used as efficiently as 
possible prompts us to consider a third 
comparative criterion based on 
spectrum efficiency. Specifically, we 
propose to award to comparative point 
to applicants proposing significantly 


■•For a dictation of lottery ptoc*dum. itt 
Second Report and Order. Gen Docket S1-7S6. 43 
FR 27152 (lunr 13,19631 


more spectrally efficient operation than 
that required by the rules. Comments 
are requested on this proposal, including 
suggestions on standards for the 
preference and its effect on the 
administrative process now utilized 

31. The proposed rules are attached in 
Appendix A. In uddition to the issue* 
which have been specifically raised in 
this Notice, any other comments related 
to the subject of this proposed spectrum 
release which have not been addressed 
herein are invited. 

Regulatory Flexibility Analysis 

32. Pursuant to the Regulator)' 
Flexibility Act of 1980. the Commission 
finds as follows: 

1. Reason for Action: This proposal 
would allocate additional frequencies 
from presently unused reserve spectrum 
for use in the Private Land Mobile Radio 
Services. This will Increase the number 
of radio channels available to applicants 
and licensees in these sendees to meet 
their growing need for spectrum. 

It Objective: The Commission is 
advancing this proposal to relieve 
current and future spectrum shortages 
experienced by the private land mobile 
community. 

III. Legal Basis: The proposed action 
is authorized under secs. 4(i), 303(f), 
303(g). 303(r). and 331(a) of the 
Communications Act of 1934, as 
amended, which authorize the 
Commission to make such rules and 
regulations as may be necessary to 
improve the efficiency of spectrum use 

IV. Description. Potential Impact and 
Number of Small Entities Affected : The 
release of additional radio channel* will 
provide relief from congestion on 
existing land mobile channels. This will 
allow present systems to expand and 
new systems to be implemented. Wc 
expect that this ultimately will result in 
increased business efficiency. This 
proposal will also expand market 
opportunities for radio manufacturers 
some of which are small businesses 
Beyond this we are unable to quantify 
the potential effects on small entities. 
We therefore invite specific comments 
on this point by interested parties. 
Additionally. IT IS ORDERFD that the 
Secretary shall serve a copy of this 
Notice on the Small Business 
Administration. 

V. Reporting. Recordkeeping and 

other Compliance Requirements: No 
new requirements will be imposed upon 
Private Land Mobile Radio Service 
licensees. • 

VL Federal Rules which Overlap. 
Duplicate or Conflict with this Rule 
None. 

VII. Significant Alternatives: There 
are no significant alternatives other than 
those enumerated in this Notice which 
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would accomplish our stated objective 
of providing sufficient additional 
spedrum to Private Radio Sendee 
licensees. Additionally, retaining the 
status quo represents a continuing 
burden on those licensees. 

33. For purposes of this non-restricted 
! notice and comment rule making. 

members of the public are advised that 
I ex parte contacts are permitted from the 
lime the Commission adopts a notice of 
proposed rule making until the time a 
public notice is issued stating that a 
substantive disposition of the matter is 
to b. considered at a forthcoming 
meeting or until a final order disposing 
of the matter is adopted by the 
Commission, whichever is earlier. In 
general, an ex parte presentation is any 
written or oral communication (other 
than formal written comments/ 
pleadings and formal oral arguments) 
between a person outside the 
Commission and a Commissioner or a 
member of the Commission's staff which 
addresses the merits of the proceeding. 
Any person who submits a written ex 
parte presentation must serve a copy of 
the presentation on the Commission's 
Secretary for inclusion in the public file. 
Any person who makes an oral ex porta 
presentation addressing matters not 
fully covered in any previously filed 
written comments for the proceeding 
must prepare a written summary of that 
po* sen tat ion: on the day of oral 
presentation, that written summary must 
be served on the Commission's 
Secretary for inclusion in the public file, 
with a copy to the Commission official 
receiving the oral presentation. Each ex 
parte presentation described above 
must also state by docket number the 
impeding to which it relates. See 
generally, § 1.1231 of the Commission's 
Rules, 47 CFR 1.1231. 

34. This action is taken pursuant to 
wrs 4(i). 303(c), 303(f), 303(g), 303(r). 
and 331 of the Communications Act of 
1934. as amended. 47 U.S.C 154(i). 

*B(c). 303(f). 303(g), 303(r) and 332. 
Interested persons may file comments 
on this proposal on or before February 
2A 1985, and reply comments on or 
before March 29. 19&5. All relevant and 
timely comments filed in accordance 
with secs, 1.415 and 1.419 of our rules 
and regulations (47 CFR 1.415 and 1.419) 
will be considered by the Commission 
before final action is taken In this 
proceeding. In reaching Its decision, the 
Commission may take into 
consideration information and ideas not 
contained in the comments, provided 
mat such information is placed In the 
public file, and provided that the 
Commission's reliance on such 
information is noted in its final decision. 

35. In accordance with the provisions 
" f 5e ^»on 1.419 of the Rules and 
Relations 47 CFR 1.419, formal 


PART 15—I AMENDED) 


participants shall file an original and 
five copies of their comments and other 
material. Participants wishing each 
Commissioner to have a personal copy 
of their comments should Hie an original 
and eleven copies. Members of the 
general public w ho wish to express their 
interest by participating informally may 
do so by submitting one copy of their 
comments without regard to form (as 
long as the docket number is clearly 
stated in the heading), All documents 
will be available for public inspection 
during regular business hours in the 
Commission's Public Reference Room at 
its headquarters in Washington, D.C. 

38. For further information concerning 
this rule making contact Stuart Overby 
at (202) 634-2443, Private Radio Bureau. 
Federal Communications Commission, 
Washington. D.C, 

(Secs. 4. 303, 48 slat. as amended. lOtitt, 1082; 
47 U.S.C. 154. 303) 

William J. Tricarico. 

Secretary. Federal Communication* 
Commission. 

Appendix A 

We propose to amend Part 2,15, and 
90 of the Commission's Rules and 
Regulations, 47 CFR Parts 2.15, and 90 
to read as follows: 


PART 2—(AMENDED) 

1. In j 2.106, the Table of Frequency 
Allocations, under the heading ’’Federal 
Communications Commission," columns 


5 and 6 would be amended as follows to 
include the 896-902 and 935-941 Ml Iz 
bands: (Note: This Table reflects 
concurrent Commission action in 

General Docket Nos, 82-243 and 82-335.) 

} 2.106 Table of Frequency Allocations 
• • • • • 

NofvOo«in*r«* 
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m 

e e 

• • • 
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US215 

USJ66 

•3V&4I PRIVATE. 

LAND MOBILE LAND MOBILE (90) 

US VIS US21* 

U8MS 

941-944 

FlXEO 

US2W US901 
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2. In § 15.63, the introductory text in 
paragraph (a) would be revised to read 
as follows (the table in that paragraph 
remains unchanged): 

$ 15.63 Radiation Interference limits. 

(a) The radiation from all radio 
receivers that operate (tune) in the range 
30 to 6W Ml Iz, 896 to 902 MHz, or 941. 
including frequency modulation 
broadcast receivers and television 
broadcast receivers, manufactured after 
the effective date specified in §15.72 
shall not exceed the following field 
strength limits at a distance of 100 feet 
or more from the receiver 
• • • • « 

(3) Section 15.69 would be amended 
by revising paragraph (a) to read as 
follows: 

515.69 Equipment authorization for a 
receiver. 

(a) Each radio receiver that tunes 
(operates) on a frequency between 30 to 
890 Ml fz. 896 to 902 MHz. or 935 to 941 
MHz and each CB receiver, as defined in 
( 15.59, shall hove the necessary 
equipment authorization as listed in 
paragraph (b) below to show 
compliance with the technical 
specifications of this Pari. The 
equipment authorization is a 
prerequisite of marketing, pursuant to 
Subpart I of Part 2 of this Chapter. 

• • • • • 

(4) In § 15.72(b) the introductory text 
would be revised to read as follows: 

§ 15.72 Date when an equipment 
authorization Is required. 

• • • • • 

(b) For other receivers. All radio 
receivers other than television 
broadcast receivers that operate (tune) 
in the range 30 to 890 MHz. 896 to 902 
MI Iz. or 935 to 941 MHz manufactured 
after October 1,1956. shall comply with 
the certification requirements with 
respect to radiation of radiofrequency 
energy, except as follows: 

• • • • • 

(5) In § 15.79. the introductory text 
would be revised to read as follows: 

fi 15.79 Report of measurements: 

Receivers ott>er then TV or FM. 

The report of measurements for a 
receiver other than an FM or TV 
broadcast receiver and for each band in 
the range 30 to 890 MHz, 896 to 902 
MHz. or 935 to 941 MHz in a multiband 
broadcast receiver shall include the 
information listed below if the receiver 
is subject to certification pursuant to 
S 15.69. If the receiver is subject to 
notification or verification, that report of 
measurements, including the 
information listed below, shall be 
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submitted to the Commission only if it to 
specifically requested. 


PART 90—| AMENDED I 

6. The tiiblc in § 90.205(b) would be 
amended as follows to indude the 896- 
902 and 935-941 MHz bands: 

§90.205 Power. 
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7. In § 90.209. paragraph (b)(4) would 
be revised: paragraphs (b)(5). (b)(0). and 
(b)(7) would be redesignated as (b)(6). 
(b)(7). and (b)(6). respectively; and new 
paragraphs (b)(5). and (h) would be 
added as follows: 

§ 90.209 Bandwidth Limitations 
• * • • • 

ibr • • 

• • • • • 

(4) Fur all K3 emissions, on 
frequencies below 947 MHz, except for 
the frequency bands 896 to 902 Ml Iz and 
935 to 941 MHz. the maximum 
authorized bandwidth shall be 20 kHz 
and the maximum authorized frequency 
deviation shall be 5 kHz. However, 
stations authorized for operation on or 
before December 1.1961. in the 
frequency band 73.0-74.6 Ml iz may 
continue to operate with a bandwidth of 
40 kHz and a deviation of 15 kllz. For 
stations operating on frequencies above 
947 MHz. except us provided in 
subparagraph (6) of this section, the 
maximum authorized bandwidth and 
frequency deviation will be specified in 
the station authorization. 

(5) For all emissions on the frequency 
bands 698 to 902 MI Iz and 935-941 Ml Iz. 
the maximum authorized bandwidth 
shall be 10 kHz. The maximum 
authorized frequency deviation for ull 
frequency modulated emissions shall be 
2.5 kHz. 

• • • • • 

(h) For transmitters that operate In the 
frequency bands 886-902 MHz and 835- 
941 Ml be and are not equipped with an 
uudio low-pass filter in accordance with 
the provisions of $ 90.211(d)(1). the peak 
power of any emission shall be 
attenuated below the peak envelope 
power of the transmitter (P) In 
accordance with the following schedule: 


(1) On any frequency removed from 
the center of the authorized bandwidth 
by a displacement frequency (£* in kHz) 
of more than 2.5 kHz up to and including 
5 kHz: At least 83 Log,* (2f J%) decibels; 

(2) On any frequency removed from 
the center of the authorized bandwidth 
by a displacement frequency (f d in kHz) 
of more thun 5 kHz up to and including 
250 percent of the authorized 
bandwidth: At least 116 Log,* (2f*/(U) 
dccitxds or 50 plus 10 Log** (F) or 70 
decibels, whichever is the lesser 
attenuation; 

(3) On any frequency removed from 
the center of the authorized bandwidth 
by more than 250 percent of the 
authorized bandwidth: At least 43 plus 
10 I*>g,® (output power in watts) decibels 
or 80 decibels, whichever is the lesser 
attenuation. 

8 Section 90.211 would be amended 
by revising the introductory 1 text and 
paragraphs (d) (l)(ii) £nd (2) as follows: 

§ 90 211 Modulation Requirements. 

• • « • • 

(d) Each transmitter shall meet the 
requirements provided in paragraph (d) 
(1) or (2) of this section. The 
requirements of this paragraph do not 
apply to mobile stations which are 
authorized to operate with a maximum 
power output of 2 watts or less and to 
any radiotclecommunication system 
operating wholly within the limits of one 
or more of the territories or possessions 
of the United States, or Alaska, or 
Hawaii, except those systems operating 
in the frequency ranges 806 to 821 MHz. 
851 to 886 MHz. 896 to 902 Ml Iz. and 835 
to 941 MHz. 

(IP*’ 

(*)•*• 

(ii) For transmitters that operate in the 
frequency band of 450 to 470 MHz und 
authorized on or after November 1.1967. 
and transmitters that operate in the 
frequency bands of 470 to 512 MHz. 806 
to 821 Mliz. 851 to 868 MHz. 896 to 902 
Mi Iz, 929 to 930 MHz. 935 to 941 MI iz. 
and Traveler s Information Stations un 
530 and 1810 kHz the attenuation of the 
low-pass niter between the frequencies 
of 3 kHz and 20 kHz shall be greater 
than the attenuation at 1 kHz by at least: 
00 Log,* (f/3) decibels where T* is the 
frequency in kHz. At frequencies above 
20 kHz. the attenuation shuil be 50 
decibels greater than the attenuation at 
1 kHz. 

(2) Transmitters subject to the 
emission limitations of paragraphs |f). 
(g). or (h) of $ 90.209 shall be exempt 
from the audio low-pass filter 
requirements of this section, provided 
that transmitters used for digital # 
emissions must be type accepted with 
the digital modulating signal or signats 


specified by the manufacturer. Thu type 
acceptance application shall contain 
such information as may be necessary to 
demonstrate that the transmitter 
complies w ith the emission limitations 
specified in paragraphs (f), (g). or |h) of 
§ 90.209. 

9. The table in § 90.213(a) would be 
amended as follows lo include the 896- 
902 and 935-041 MHz bands: 

§ 90.213 Frequency tolerance. 


Fr£Ouc*cy Tour a nce 



F«m 0 antSboe* 
statarm 


Requeue 

Of »engc 

(W 

2O0W 

output 

power 

or 

POOT 

Ow 2W 

output 

P0*»*r 

2Wo 

output 

DO*r* 

• 

• 

• 

• 

• 

SSI ID 

••00015 

••00015 

••00025 

••KtK 

SOS to 

we »• 

••00015 

•• ••00015 

••00025 

••00CC5 

929 to 

W0- 

000ts 

00015 

«• 


WSto 

Ml 

••00015 

••00015 

••00025 

••00075 

14*710 

'*03 

••03 

DO 

w 

• 

• 

• 

• 

• 


10. In i 90.477(b) the introductory' text 
would be revised as follows: 

§ 90.477 Interconnected Systems. 

\* • • • • 

(b) In the frequency ranges 806-8.: t 
MHz, 851-866 MHz, 890-902 MHz, and 
935-941 MHz. interconnection with the 
public switched telephone network is 
authorized under the following 
conditions: 

• # • • • 

11. Section 90. 492 would be revised a* 
follows: 

§ 99.492 One way paging operations in 9* 
606-821 MHz. 851-666 MHz, 896-902 MHz 
and 935-941 MHz bands. 

Except as provided at $ ft 904178 and 
90.645(e) of the rules For systems 
assigned channels on nn exclusive bus*, 
including SMR systems, systems of 
communication licensed in the 806 - 8 .:\ 
Ml Iz. 851-866 Ml I*. 8*16-902 Ml Iz and 
935-941 MHz band may not be 
employed for paging operations. 

12. The heading for Part 90. Subpart S 
of the Rules and Regulations would In* 
revised as follows: 

Subpart S—Regulations Governing 
Licensing and Use of Frequencies in 
the 006-821, 851-866. 896-902, and 
935-941 MHz bands 

13. Section 90.601 would be revised to 
read as follows: 
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{90 601 Scope. 

Iliis subpart sets out the regulation* 
governing the licensing and operations 
of all conventional systems operating in 
th> HOG-821 /851-866 Ml I * and 89G-902/ 
{05-941 MHz bands, and trunked 
systems operating in the 809.750-016/ 
654.750-881 MHz and 896-902/935-041 
MH/ hands. Trunked systems operating 
in the 818-821/8(51-888 MHz bands are 
guu rned by the rules in Subpart M until 
September 1.1987. After that time they 
will he governed by the rules in this 
wibpart. This subpart also governs the 
use of frequencies in the 806-821/851- 
6ftJi MHz bands along the Mexican and 
(jimdian border areas in accordance 
with existing agreements. It includes 
eligibility requirements, applications 
procedures, operational, and technical 
standards for stations licensed in these 
hands. The rules in this subpart are to 
be read in conjunction with the 
applicable requirements contained 
elsewhere in this part; however, in case 
of conflict, the provisions of this subpart 
fthall govern with respect to licensing 
am! operation in these frequency bands. 

14. Ihe introductory text in § 90.803 
would be revised as follows: 

: 90 603 Eligibility 

The following persons are eligible for 
licensing in the 866-821 Ml Iz. 851 to 888 
Ml Iz. 888 to 902 Ml Iz. and 935 lo 941 

MM/ hands. 

• • • • • 

15. The heading immediately 
preceding $ 90.611 would be revised to 
read as follows: 

Policies Governing the Processing of 
Applications and the Selection And 
Alignment of Frequencies for Use in 
the COG-821 Mllz, 851-866 MHz. 896-902 
MHz. and 935-941 MHz Bands 

18. The introductory text in ( 90.613 
would be revised as follows: 

5 90.613 Frequencies Available 

The following table indicates the 
channel designations of ficqucncitut 
available for assignment to eligible 
applicants under this Mibpart. 
Hequencies shall be assigned in pairs, 
with mobile station frequencies taken 
from the 800-821 MHz baud with 
corresponding base Motion frequencies 
being 45 MHz higher and taken from the 
851-806 MHz band or with mobile 
station frequencies taken from Ihe 898- 
902 MHz band with corresponding base 
nation frequencies being 39 MHz higher 
and taken from the 935-941 Ml be band. 


: 90.613 tAmsndedl 
17. An additional table would tie 
added to 5 90.613 to list specific 


frequencies and their associated 
channel numbers that would be made 
available from the 898-902/935-941 MHz 
bands. For the sake of brevity, the 
actual table is not being listed at this 
time. 

§ 90.617 lAmended! 

18. Tables 1 through 4 in } 90.617 
would be amended to list additional 
channels token from the 898-902/935- 
941 Ml Iz bonds and assigned to each 
category. The specific channels that 
would lie assigned to each of the four 
categories are not being listed at this 
time, however, approximately 30% of the 
newly created channels would be 
allocated in the Public Safety Category*. 
20% in the Indus trial/Land 
Transportation Category, 20% in the 
Business Category, and 30% in the SMRS 
Category. 

19. The heading immediately 
preceding $ 90.035 would lie reviser! to 
read as follows: 

Technical Regulations Regarding the 
Use of Frequencies in the 808-821 MHz. 
851-866 MHz, 896-902 MHz. and 935-941 
MHz Bands 

20. The titles of Tables 2,3, and 4 of 
5 90.635 would be revised to read as 
follows: 

$ 90.635 Limitations on Power and 
Antenna Height 
• • • • • 

Table 2—Equivalent Power and 
Antenna Heights for Base Stations in the 
851-866 MHz. and 935-041 MHz Bands 
Which Have a Requirement for a 32 km 
(20 mi.) Service Area Radius. 

• • • • • 

Table 3—Equivalent Power and 
Antenna Heights for Suburban- 
Conventional Rase Stations in the 851- 
866 MHz. and 935-941 MHz Bands 
Which Have a Requirement fort-ess 
than 20-mi Service Area Radius— 
Maximum Effective Radiated Power 
(Watts). 

i • • i • 

Table 4—Equivalent Power and 
Antenna Heights for Urban- 
Conventional and Trunked System Base 
Stations in the 851-886 Ml Iz, and 935- 
941 MHz (lands Which Have a 
Requirement for Ijcss Than 29-mi 
Service Area Radius—Maximum 
Fifertive Radiated Power (Whitts). 

• • • • • 

21. In i 90.037(a) the introductory text 
would be revised as follows; 

§ 90.637 Restrictions on Operational Fixed 
Stations. 

(a) Except far control stations, 
operational-fixed operations will not be 
authorized in Ihe 806-821 MHz. 851-866 


Ml Iz. 896-902 Ml Iz. or 935-941 MHz 
bands. 

* • • • • 

22. Paragraph (f) of 5 90.645 would Ik* 
revised to read: 

fc 90.645 Permission Operations. 

• • • • • 

(f) Where the chaimel(s) is assigned to 
an SMRS licensee or exclusively to a 
single licensee, or where all users of a 
system agree, more than a single 
emission may be utilized within the 
authorized bandwidth. In such cases, 
the frequency stability requirements of 
i 90.213 shall not apply, but out-of-band 
emission limits of § 90.209 shall he met. 

• • • • • 

November 21,1984. 

Concurring Statement of Commissioner 
James H. Quello 

In re: Notico ofProposed Rulemaking to 
relense 900 MHz reserve spectrum for 
private land mobile use 

I have no reluctance to release this 12 
MHz for use by private land mobile 
licensees because I recognize Ihe value 
of this service. I also recognize the need 
for additional communications channels 
in a few of the nation’s largest cities. 

My reservations in approving this 
Notice of Proposed Rulemaking lie only 
with its favoring a 12.5 KHz 
channelizing plan for land mobile use in 
the new spectrum. I believe that the 
proposal is far too conservative and that 
the Commission should propose a 5 KHz 
channelizing plan. 1 am well aware of 
the controversy within the technical 
community with respect to 5 KHz 
channels, and 1 beleive that this Notice 
is an appropriate vehicle to thoroughly 
air that controversy on the record. 
Therefore, I hope and expect that there 
will be extensive informed, thoughtful 
comments on the various channelizing 
plans proposed—including 5 K! Iz—so 
that the Commission can go forward in a 
responsible manner. 

My concerns regarding efficient use of 
the spectrum are not limited to private 
lund mobile use but extend to cellular 
radio and to studio transmitter links and 
intercity relay channels at 900 MHz. 
Where technological developments 
seem to make such efficient use 
practicable, the Commission should 
encourage the rapid use of such 
technology. 

Clearly there are costs associated 
with adoption of different technologies, 
but these ure minimized where new 
spectrum is involved. No investment is 
incurred through displacement of 
existing users. I believe that there arc 
significant costs imposed, as well, by 
adhering to existing technologies whmi 
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more efficient ones are readily 
available! The Commission, in proposing 
allocation of ihe remaining reserve 
spectrum at 900 MHz in this and related 
proceedings, declined to authorize two 
new radio services because there was 
not enough spectrum to accommodate 
all legitimate needs. Stated more 
precisely, there was not enough 
spectrum given the existing channelizing 
plan. Thus, the inefficient use of 
spectrum has cost the development of 
two new services either or both of which 
might have provided significant benefits 
to the American people. Who can guess 
what other services have been or will bo 
foregone because of a lack of available 
spectrum? 

While 1 believe that the Commission 
has responded to legitimate short term 
needs of the land mobile community. I 
also believe that we have fallen short in 
responsible consideration of longer term 
needs. There is a need for the orderly 
allocation of additional spectrum, but I 
can only concur with the proposed 
channelizing plan to the extent that it 
appears to favor 12.5 KHz channels. 

Separate Statement of Commissioner 
Dennis R. Patrick 

In the Matter of: Amendment of Parts 2,15, 
and 90 of ihe Commission's Rules and 
Regulations to Allocate Frequencies in 
the 096-902 MH* and 935-611 Mil* 

Bands for Private Land Mobile Use 

Overall, I approve of the 
Commission's proposal as set forth in 
the Notice of Proposed Rule A taking, to 
release Ihe 896-902 MHz and 935-941 
MHz bunds for private land mobile use. 
The facts clearly show that the private 
land mobile community has a critical 
need for additional spectrum. 1 I 
especially support the proposal to grant 
Public Safety some priority in this 
spectrum by apportioning 30 v, of these 
new channels to the Public Safety poo!. 1 * 
Congress, in enacting the 
Communications Amendments Act of 
1982. directed the Commission to 
"carefully consider the legitimate needs 
of the Public Safety agencies in 
managing the private land mobile 


* See Future Private Ijjnd Mobi/o 
Tchn am man Hutton* Rt'quirrment*: Final Report. 
Ptiiftn ok Stuff. Private Radio Bur«?*u. FCC, 

W .nhtngtotv D C., August 1983. Petition far Rah 
Stoking. fiU*d by lh«» tand Mobile Communication 
Council ( LMCC1 RM-4B29. motived June IS 19*4 
x Tfc<! Notice also solicit* comments twi whether 
the Public Siifrty pool should hr Uirget then the 30\ 
proposed | utc puregruph 25). A larger pool nuiy be 
wufTtinted c.rtftft»tJ*ring that. 4 » IJMCC points out in 
its Petition, nil (km MH* frequencies currently 
ullocetrd to Public Safely have already been 
essignetl in SflfVMt major cities. And shortages am 
soon gvpeeled in other arret. 


spectrum." 9 This proposal reflects such 
efforts by the Commission. 

On the other hand. I am unconvinced 
of the wisdom or necessity of requiring 
the use of narrowband equipment on 
spectrum allocated to Public Safety. In 
the Notice, the Commission pro|M>ses a 
12.5 kl Iz channeling plan for this new 
spectrum. This Is one-half of the 25 kHz 
channel spacing currently used in 
existing equipment for the 800 MHz 
band. Parties are also requested to 
comment on alternative narrow channel 
spucings, /.e., 5 kHz, 6 kHz. 7.25 kl lz 10 
kHz and 15 kHz channels. This range of 
options indicates that a channel spacing 
smaller than 25 kHz has not yet been 
established for this frequency band, and 
consequently, equipment using any of 
these suggested channel spacings is not 
commercially available. 

While I recognize the need to 
encourage spectrum efficiency in the 
private land mobile radio services, 
mandating the use of narrowband 
technologies for public safety may 
create unique problems of grave 
importance. First. I am concerned about 
the reliability of narrowband technology 
in Public Safety applications. The 
reliability of radio communication 
cannot be compromised where the 
safety of life and property is at risk. The 
Commission has not reached a final 
decision with respect to mandating a 
particular narrowband channelization 
plan. Therefore, this Isue cannot be 
prejudged. I will not. however, vote to 
make Public Safety a proving ground for 
untested technologies. Imposing such a 
requirement does not "promote the 
safety of life and property,” 4 but. 
instead, may jeopardize it. 

In addition, equipment using new 
technologies is usually more expensive 
than equipment using existing, proven 
and industry-accepted technology. Since 
Public Safety already competes with 
other public services for limited 
financial resources, the higher costs of 
new equipment will certainly create 
additional financial and budgeting 
problems. Furthermore, the lead time 
necessary for the development new 
technologies may create obstacles for 
public safety agencies with fixed budget 
cycles and rigid planning requirements. 

1 would appreciate comments on an 
alternative proposal implementing a 35 
kHz channeling plan in the spectrum 
allocated to the Public Safety pool It 
should be noted that although this 
spectrum would be assigned to the 
Public Safety pool, the Commission's 
rules on Intcrservice sharing would 


* Ctmfer+nc* Report No. 97-78V 97Cungr«»M 

2rxl Session. August 19,19H2 si page 52 

4 47 U S.C. section 0321.4MU- 


allow users eligible in another pool 
where no frequencies were available to 
utilize unused frequencies, if any, in the 
Public Safety pool. However. I would 
require other users gaining access to the 
Public Safety pool through interserv ice 
sharing to use narrowband channels. I 
invito comment by all interested parti * 
on such an approach. In particular, 
Public Safety users and equipment 
manufacturers should specifically 
discuss the merits, costs and benefits of 
this alternative proposal 
In addition, I encourage commenters 
generally to discuss the unique status of 
Public Safety and whether it should 
afTed the Commission's action in 
determining the size of the Public Safety 
spectrum pool and any proposed 
channelization plan. 

|FR Doc. 85-000 Filed 1-10-85; 8 45 am) 

WU.WG COOC 4712-0109 


47 CFR PART 31 

(CC Docket No. 78-106; FCC 64-634) 

Revision of the Uniform System of 
Accounts and Financial Reporting 
Requirements for Class A and Class B 
Telephone Companies 

agency: Federal Communications 
Commission. 

ACTION: Notice of proposed rulemaking 

summary: The Commission is proposing 
to rescind Part 31. Uniform System of 
Accounts for Class A and Clas6 B 
Telephone Companies, and Part 33. 
Uniform System of Accounts for Oust* C 
Telephone Companies, and to replan 
those Parts with a new Part 32, Uniform 
System of Accounts for Telephone 
Companies. The proposed Part 32 would 
prescribe a single new uniform 
accounting system for all telephone 
companies subject to the Commission s 
jurisdiction. The proposed accounting 
system is intended to establish a 
modernized financial accounting system 
for the telephone industry which would 
moot the Commission's needs for 
financial information and would serve 
as a basis for allocating costs by 
regulatory jurisdiction and service 
category. 

dates: Comments due on or before 
March 4,1985. Reply comments due on 
or before April 3,1985. 

ADDRESS: Federal Communications 
Commission, Washington. DC 20554 

FOR FURTHER INFORMATION CONTACT: 

Gerald P. Vaughan, Chief, Accounting 
and Audits Division, Common Cam**' 
Bureau, (202) 634-1801. 
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SUPPLEMENTARY INFORMATION! 
tisl of Subjects in 47 CFR Part 31 

(.nmmtinicatkins common carriers. 
]>lr;>hcme, Uniform system of accounts. 

1 he collection of information 
rf quirrment contained in this proposed 
rule has been submitted to OMH for 
review under Section 3504(h) of the 
paperwork Reduction Act. Persons 
wishing to comment on this collection of 
information requirement should direct 
thf’ir comments to the Office of 
Information and Regulatory Affairs, 

Office of Management and Budget. 
Washington, DC 20503. Attention: Desk 
Officer for Federal Communications 
Commission. 

Further Notice of Proposed Rulemaking 

In ihi- matter of revision of the Uniform 
Syxit»m of Account* nnd Financial Reporting 
Rap -»<mentf for Class A nnd Class B 
h V phone (Companies (Parts 3t. 33. 42. and 43 
of the Fee's Rules). CC Docket No. 78-198. 

FCC *4-034. 

Aoopted: Decerobei 19. 1984 
K* -wised (anuury 3.1985 
Bv the Commission: 

I (nlroduction 

1 in this Further Notice of Proposed 
Rulemaking IFurther Notice), we are 
proposing to rescind Rnrt 31 of the 
Commission’s Rules and Regulations 
(Uniform System of Accounts for Class 
A and B Telephone Companies) and Part 
X\ of the Commission’s Rules and 
Regulations (Uniform System of 
Accounts for Class C Telephone 
Companies). We are proposing further to 
replace these Parts with a single new 
Uniform System of Accounts [USOA) for 
nil telephone companies subject to our 
jurisdiction —Part 32. Uniform System of 
Accounts for Telephone Companies. 

Z The text of the proposed Part 32 
(incorporated by reference as Appendix 
A to this Notice) provides for only two 
danse* of carriers Class A carriers, 
having annual gross operating revenues 
of $100 million or more: and Class B 
turners, having annual gross operating 
revenue* of less than $100 million, ft is 
our intention to require ultimately a 
much smaller level of accounting detail 
and system compliance from Class B 
carriers than from Class A carriers, and 
further discussion in this Notice will 
touch on this concept. 

3. Our proposal for a new USOA is 
based, in large part, on a report 
Prepared by the Telecommunications 
Industry Advisory Group (TIAG) and 
transmitted to the Commission on May 
31 1984. The TIAG is a Federal 
Advisory Committee created by the 
Commission in the Second Supplemental 
Vat ice of Proposed Rulemaking and 
Order (Second Notice) in this 


proceeding, 08 FCC 2d 83 {1981). The 
TIAG’s report reflects the general 
guidance discussed in the Second Notice 
and. consequently, has provided 
precisely the starting point we 
envisioned for developing Appendix A. 

4. The TIAG’s report presents a 
comprehensive financial accounting 
system premised on generally accepted 
accounting principles (GAAP) 1 and 
structured to reflect the functional 
nature of a telephone company's 
telecommunications operations. 

Although the report represents a 
substantial departure from the form and 
content of Parts 31 and 33. it is a 
cohesive and well-thought-out system 
approach to satisfy our request for a 
revised USOA recommendation. 
Nevertheless, the report does 
recommend a number of changes in 
areas of Commission policy with which 
we cannot agree. Thus, we propose to 
deparl in some instances from certain of 
the concepts or details recommended by 
the HAG. (See paragraphs 28. 32. 34, 38. 
and 46 of this Further Notice .) Some 
modification* we propose embody what 
we perceive as the proper regulatory 
philosophy of a new accounting system. 
Many others are designed to ease much 
of the potential burden of eventual 
system implementation which ultimate 
adoption of our proposal may well 
generate. Detailed discussions of our 
proposed Part 32 are contained in 
Sections III and IV of this Further 
Notice. 

II. Background 

5. In July 1978 the Commission issued 
a Notice of Propose! Rulemaking. 70 
FCC 2. 719 (1978). in the above- 
captioned proceeding. We stated at that 
time that we envisioned h revised 
USOA as a regulatory information 
system that would meet all the ordinary 
needs of the Commission for the 
regulation of telephone common 
carrier*. We recognized the necessity of 
revising the USOA because the system 
adopted in 1935 is anachronistic in a 
massively more complex and 
competitive, technological and economic 
environment. To keep pace with these 
changes, and at the same time to 
maintain our responsibility to regulate 


1 Th»i question of tlx* extent to nvhkh tbc n»w 
USOA will embrace the concept of CAAP (an would 
1 m prec’lotd In an unnrfutaled environment) It 
currently at ttimc In CC Oocket No. 

(Reference Notice at Pmpowt Huh' noAm* «‘J FR 
21377, May 21. 1964) The fact lhat Appendix A 
reflects CAA£ ■* rvcnmmended by the Tl AC •bould 
In no way be construed «« indicative of the 
declukun we wiU mule in that Docket GAAP w«i* 
incorporated In Appendix A only for i.dimnuuaOve 
ease at ibis juncture. The final Part 32 will ha 
amended acrordingH based tm our conclusion* In 
CC Docket No 


carriers rates in the public interest, it 
became essential that we develop and 
implement n revised system of accounts. 
We envisioned that such a system 
would constitute a single database 
which would serve several functions. 

8. On August 9,1979 the Commission 
released a First Supplemental Notice of 
Purposed Rulemaking (Supplemental 
Noticel 44 FR 47359. August 13. 1979. In 
that document, the Commission 
expanded on its concept of a regulatory 
information system and sought further 
comment on the single database 
approach, as well as on several new 
issues'raised by the comments to the 
original Notice 

7. The comments received in response 
to the Supplemental Notice indicated 
that the proposed system would be too 
complex to implement and administer, 
would be cost prohibitive to all parties, 
and. premised on service offerings, 
would be unstable. Commenters further 
claimed that the industry environment 
has not been sufficiently considered and 
that the industry itself had not been 
properly represented in the development 
of the proposal. In response to the 
comments, we issued the Second Notice. 
In the Second Notice we set aside the 
single database approach ond 
determined that the revised USOA 
would be designed to interrelate bath 
with cost allocation procedures and 
with the jurisdictional separations 
process. Further, we determined that the 
revised USOA should not be segregated 
by service categories. In no sense, 
however, did we abandon our 
commitment to cost of service 
ratemaking, but we decided that the 
USOA proceeding should interrelate in a 
coordinated fashion with other 
proceedings implemented in response to 
the newly competitive 
telecommunications environment 

8. In the Second Notice wc also 
iterated a new set of objectives 
responsive to the comments made as 
well as to the original objectives of 
keeping pace with changes and 
maintaining our responsibility to 
regulate carriers in the public interest. 
These objectives are: 

1. The new USOA must exist in the 
new competitive environment balancing 
our continuing needs for regulatory 
information against our desire not to 
impose unreasonable or unnecessary 
reporting requirements on telephone 
companies. It should significantly 
reduce the number and complexity of 
special studies by providing, on a 
regular basis, the normal accounting 
input necessary for the regulatory 
process, 
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2. The new USOA should ascertain 
appropriate accounting categories, 
recognizing that it is a simpler matter to 
aggregate small categories than to 
disaggregate larger ones. The 
desirability of smaller categories should 
be carefully balanced by the concern 
not to impose burdens upon carriers out 
of proportion to the usefulness of the 
information provided. 

3 The revised USOA should not be 
tied to any particular cost of service 
methodology, as such methodologies 
may well change w ith time, with 
changing technology, or with relevant 
economic or legal considerations. A 
stable base from which to build is 
necessary to provide the ability to 
produce consistent and reliable output 
without the necessity of changing the 
accounting system each time a costing 
methodology is revised. 

4. The new accounting system should 
be consistent with the regulatory 
requirements of the new 
telecommunications environment. With 
some companies offering regulated and 
unregulated services through different 
corporate entities, and with other 
companies offering both regulated and 
unregulated serv ices through the same 
corporate entity, it is important that an 
effective accounting system be in place. 
While structural separation facilitates 
the identification of revenues and 
expenditures associated with regulated 
activities from those associated with 
unregulated activities, it does not 
eliminate the need for an accounting 
system. Where structural separation is 
not present, precise accounting 
procedures are even more important 

9. With the preceding providing the 
context for action, detailed procedures 
to be employed in the development of 
the revised USOA were set forth in the 
Second Notice. These procedures were 
directed to two major areas—the 
revised system concept and the 
establishment of a tusk force to develop 
the new USOA. 

10. It was conceived that the new 
USOA would be a financial accounting 
system which would meet the financial 
and primary fiduciary reporting needs of 
the telephone industry and would 
provide the body of financial data to 
which appropriate methodolgoies could 
be applied to develop the requisite 
information to satisfy both our 
regulatory needs and the carriers' 
managerial needs. In this manner 
efficient regulation would be served by 
this Commission's relying upon the same 
database utilized by management, 
rather than relying upon data generated 
solely for submission to this agency. 

This concept, we noted, would require a 
design to support and fully complement. 


through separate, parallel subsystems 
(principally those of separations and 
costing), the evolving regulatory policies 
of this considered necessary by 
individual internal management systems 
considered necessary by individual 
common carriers for corporate decision¬ 
making. planning and control. Such a 
design was expected to satisfy the 
Commission's regulatory concerns for 
specific costing and separations data— 
through the interaction of compatible yet 
descrete financial and methodological 
mechanisms—and to satisfy the c-arricrs' 
concerns for a financially-based 
accounting system to drive other 
external and internal reporting and 
decision making models. Second Notice, 

It. To ensure that the basic integrity 
of all recorded data would remain intact 
and that the system would be auditable 
and would provide stable, reliable and 
consistent information, and in keeping 
with the financial nature of the system, 
GAAP was identified as a desirable 
basis. Exceptions to GAAP would be 
considered only whan the requirements 
of the regulatory process under the 
Communications Acl. particularly with 
respect to ratemaking. mandated 
additional or different accounting. (See 
Footnote 1 which discusses the phase in 
this proceeding regai ding GAAP issues.) 

12. In addition to the flexibility to 
accommodate diverse uses, the system 
should readily respond to and 
accommodate technological and 
competitive advances in the industry, 
permitting easy revision of the system to 
reflect such changes with minimal need 
to reallocate account balances. Account 
classifications and groupings should be 
determined by the concern for this 
responsiveness to change—limited only 
to the extent that materiality and 
relevance become overriding 
considerations. The classifications and 
groupings should be characterized by a 
categorization scheme linked to 
technological and generic commonalities 
ralher than to service-related or 
compositely aggregated designations. 

13. Recognizing the magnitude of the 
undertaking and considering the 
resources required for its completion* 
and further considering the diversity of 
uses intended for the system, the Second 
Notice authorized the establishment of 
the Telecommunications Industry 
Advisory Group (TLAG) to assist in the 
design and development of the revised 
USOA. Furthermore, a Commissioner 
was appointed as a supervising member 
to oversee T1AG activities. T1AG was 
charged with the development, 
preparation, and submission of a 
proposal for the basic framework and 
content of the new system. This charge 


included devetoping the necessary 
accounts with adequate disaggregation 
to support the anticipated subsystem* 
discussed above, formulating the 
necessary account definitions and Item* 
lists, and drafting the necessary 
accounting rules to support the revise! 
system. In setting up the T1AG in 
lanuary 1982 and directing it to develop 
a revised USOA, the Commission 
established a joint cooperative effort to 
assist in expediting the development of 
the final prescription of the revised 
USOA. The ultimate responsibility of the 
revision remains, of course, w ith the 
Commission. 

14. The general membership of TIAU 
was eventually comprised of 
representatives from eleven distinct 
constituencies including the Federal 
Communications Commission. Amort* un 
Telephone and Telephone Company 
Bell Communications Research (known 
as “Bellcore"), large independents. 8 
United States Telephone Association 
American Institute of Certified Public 
Accountants, other common carriers 
National Association of Reguliitory 
Utility Commissioners, consumers, 
equipment manufacturers, and large 
users. The general membership has 
overseen the progress of TIAG. provided 
the resources to staff and carry out the 
work of a steering committee and seven 
subcommittees to produce the various 
pieces of the new accounting system, 
and approved the reports to the 
Commission comprising the group s 
recommendations to the Commission for 
a revised USOA. 

15. The HAG membership has 
provided the Commission with a wealth 
of resources and experience which 
otherwise would not have been tapped 
by this Commission in following thrush 
on the rewrite effort. Through TiAC, the 
expertise of hundreds of accountant*, 
engineers, attorneys, and other expert* 
was infused into the USOA revision 
These experts, many of them dedicated 
full time to this effort, and their staffs 
have put lens of thousands of man-hours 
Into this project. The hundreds of hour* 
of subcommittee meetings held over the 
past three years are documented by 16 
cubic feet of records. 

10. In the development of the various 
parts of the revised USOA, epch 
constituency, through its members on 
the TIAG and/or their alternates 
working on the various subcommittees 
had several opportunities to havo its 
opinions considered. All constituencies 
were invited to participate at the 


9 Larne indt’fwmii-nls arc comprised of Cwi*™’ 
Tdliphonc it mi EJi-ctromc* United TVUtphom- 
Syvirmi. iind (onlim-nml Telephone* 
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king subcommittee level by 
nitiing proposed revisions and white 
4 pm and by participating in the 
discussions and votes of the 
uknmmittces. Upon completion of 
lojecls at the subcommittee level, each 
unstduency through representation on 
Jhc steering committee hod an 

oflunity to submit suggestions for 
visions and to vote whether or not the 
oposais should be referred to the 
eru i membership for final 
sideration or back to the 
heummittee for further work. In 
dilion, the policy was established that 
minority reports submitted at the 
peering committee level were to be sent 
along with the majority report to the 
tneral membership for their 
sideration. The reports submitted to 
[the Commission included all minority 

■ views submitted to the general 
I membership. 

■ 17. To date, the T1AG has provided 

I he Commission with seven reports, one 
[being the recommendation upon which 
[the attached proposal for a revised 

II SOA was based. Two other reports 
[have been developed into dockets 

|released for consideration under 

v notices. A report on several 
| aipects of depreciation accounting 
Ibwame the basis for a Notice of Inquiry, 
ICC Docket 84-468.H9 FR 21375. May 21. 

11984, and a report on the application of 
I ktr.erally accepted accounting principles 
[ in a revised USOA was developed into a 
I Notice of Proposed Rulemaking* CC 
Docket 84-460. 49 FR 21377. May 21. 

1984 The fourth report on issues 
lumwnding the implementation of a 
revised USOA is discussed in Section V 
below The remaining three reports, 
covering necessary changes to conform 
the Separations Manual, 47 CFR Part 67, 
and the access charge rules, 47 CFR Part 
| 09, lo the new USOA as well as a 
recommendation for allocating joint 
cost*, lo nonregulated activities, are 
currently under review by Commission 
staff The attached proposed revisions 
of the USOA accounts, account text and 
general instructions are to a very great 
I extent tuken from the T1AG 
recommendations; however, the 
proposal incorporates our changes after 
consideration of minority reports and 
Identified regulatory needs. These 
changes are explained in the discussions 
of the proposal in the sections following. 

hi Summary of Proposal. 

18 Our proposal for u revised USOA 
11 o historical financial accounting 
&>Btcm which reports the? results of 
operational and financial events in a 
banner that enables the independent 
assessment of those results within a 
specified accounting period. Within the 


telecommunications industry certain 
recurring functions (natural groupings) 
take place in the course of providing 
products and services to customers. This 
proposal reflects, to the extent feasible, 
those functions. 

19. For example, the primary basis of 
the accounts containing the investment 
in telecommunications plant are the 
functions performed by the assets. In 
addition, because of the anticipated 
effects of future innovations, tho 
telecommunications plant accounts are 
intended to reflect technological 
distinctions. Similarly, the primary basis 
of the plant operations, customer 
operations and corporate operations 
expense accounts are the functions 
performed by individuals. The revenue 
accounts, on the other hand, reflect a 
market perspective of naturul groupings 
based primarily on the products and 
services purchased by customers. A 
brief review of the principal chart of 
accounts (included separately as 
Appendix D) will help to expand on this 
foundation. 

20. The plant accounts have been 
disaggregated from the current 20 broad 
categories to 41 technology—specific 
accounts grouped among switching, 
transmission, information origination/ 
termination (e.g.« terminal equipment), 
support (e.g., buildings and vehicles), 
and other functions, as well as 
intangibles (such as rights-of-way and 
patents). As noted above, the expense 
accounts have been recast and 
categorized as plant operations, 
customer operations, or corporate 
operations, with specific accounts 
reflecting the activities people perform. 
The revenue accounts have been 
expanded from a handful of non-specific 
service designations to a market-specific 
array encompassing private network, 
public network, access, customer 
premises facilities, and miscellaneous 
service revenues disaggregated to 
specific products and services. 

21. We have also proposed a two- 
dimensional matrix concept to classify 
expenses. Under this concept, every 
expense, by its nature, has two 
characteristics, purpose and type. The 
"purpose** of the expense essentially 
equates to its functional nature (e.g.. 
plant operations) as identified in 
paragraph 22 above. The "type", on the 
other hand, identifies the objective 
nature of the expense, J.o« wages, 
salaries, benefits, rents, and other, as 
they have been identified in Appendix 
A. Under the matrix concept, therefore, 
every expense incurred is classified by 
both its purpose and its type upon initial 
recordation within the system. 


22. This system, then, is intended to 
reflect a functional and technological 
view of the telecommunications 
industry. In our opinion, this view will 
provide n stable and consistent 
foundation for the recording of financial 
data. Moreover, the financial data 
contained in the accounts, together with 
the detailed information contained in 
the underlying financial und other 
subsidiary records to be required by this 
Commission, will, we believe, provide 
the information necessary to support 
separations, cost of service, and 
management reporting requirements. 

The basic account structure has lieen 
designed to remain stable as reporting 
requirements change. 

23. Account Numbering. The proposal 
in Appendix A reflects a different 
numbering scheme from that provided in 
the HAG recommendation (Reference 
Section 32.01(10)). The numbering 
system recommended by the TIAG is 
built upon, and thus follows directly 
from, the system currently prescribed in 
Part 31. It appears to us, therefore, that 
the TIAG recommendation tends to 
perpetuate to a large extent the archaic 
logic and inflexibility characteristic of 
the current USOA. We believe that the 
four-digit scheme that we proposed 
instead is simpler and more adaptable 
to current accounting system theory and 
practice. In the process of renumbering, 
we also change the order of accounts to 
conform with that more generally used 
for financial reporting. The proposed 
balance sheet sequence proceeds in the 
order of liquidity, beginning with 
working capital items through to the 
long-term items. Since the numbering 
scheme and account contents must in 
any event be revised by carriers to meet 
the overall objectives of the USOA 
revision, we sec no benefit to retaining a 
semblance of the old account numbering 
system. In fact, such a retention may 
prove detrimental to ultimate accounting 
uniformity by confusing system users 
with old. familiar numbers that have 
new or entirely different meanings. 

24. We believe that the new 
numbering scheme will prove responsive 
to the widest range of financial 
statement users. It is logically ordered 
and is flexible to permit future 
expansion. Respondents should address 
explicit problems they might have in 
implementing this scheme and should 
offer precise or specific alternatives 
where such are suggested. 

25. Class B Carriers. Class B Carriers 
will not be required to provide the same 
detail in their account structure as 
required of Class A Carriers (Reference 
Section 32.01 (01 )(c)|. Based on the 
proposed parameters for classification 
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of carriers, about 23 (or 38%) of the 61 
curriers crurrrolly subject to FCC 
accounting rules will be classified as 
Class B. Because their combined 
revenues* however, represent only 0.8% 
of 1983 Form M gross operating 
revenues (S448 million vs. $75.3 billion), 
we do not believe that detailed 
accounting and reporting requirements 
are needed to provide the Commission 
with information relative to the 
regulation of these earners. 

26. We are also quite concerned about 
the large number of carriers who are not 
subject to our accounting rules but who 
may otherwise find it necessary to 
implement a portion or all of the 
proposed Part 32. These are carriers 
who operate in States which require 
adoption of FCC accounting within their 
jurisdictions and/or who contract to 
settle with other carriers on an actual 
cost (versus average schedule) basis. 

27. To recognize our reduced need for 
regulatory data from smaller earners, 
but at the same time to promote 
continued uniformity and comparability 
within the industry, we therefore 
propose that Class B carriers maintain a 
system of accounts similar in overall 
concept and structure to that set forth in 
Appendix A. but only to the level of 
detail represented in general by the first 
three (3) digits of the proposed account 
numbering scheme. A proposed chart of 
accounts for Class B carriers is 
presented in Appendix C. The purpose 
of creating a Class B category is to 
reduce to the necessary minimum the 
regulatory burdens and costs on small 
carriers. While we believe this proposal 
to he an efficient and useful alternative 
to full implementation of proposed Part 
32 for Class B carriers, we do welcome 
suggestions for other appropriate levels 
of detail or additional alternatives 
which would continue to permit full 
participation of small carriers in 
industry activities. 

28. Regulatory Perspective . Part 31 
currently prescribes account 323. 
“Miscellaneous income charges.’* which 
is used to record “below-the-Iinc“ costs 
that are normally disallowed or given 
special scrutiny in ratemaking 
proceedings. The account is grouped 
with other nonoperating accounts to 
emphasize their special treatment and to 
provide a more discrete presentation of 
financial results for the regulated 
telephone entity. 

29. In the report developed by the 
TIAC. this traditional concept of 
“below*lhe-!ine“ accounting has been 
somewhat abandoned. While the TIAC 
did provide a series of nonoperating 
income and expense accounts, the 
“special charges” account (its 
counterpart to account 323) was 


included in an operating expense 
classification. The general consensus of 
the T1AG was that the application of the 
“below-lhe line” distinction m this 
instance did not comport with strict 
financial accounting concepts. The 
TIAC recommended that, if specific 
items are clearly “below the line* 
transactions, the requirement for their 
disclosure be satisifed through special 
subsidiary record identification and 
reporting procedures. If additional 
account prescription was deemed 
necessary, however, the TIAG did 
recommend that any such account!*) be 
structured in accordance with the new 
expense account concepts and not from 
the persepctive of “below the line M 
accounting prescribed in Part 31. 

3a We are not prepared to abandon 
the accounting distinction for items 
above and below the line. The USOA is. 
in the final analysis, a regulatory 
accounting system and should, at a 
minimum, provide a ready reference to 
regulatory authorities on the magnitude 
and disposition of costs normally 
disallowed or given special scrutiny in 
ratemaking proceedings. 

31. Thus, to maintain a more precise 
regulatory perspective in the new 
system, while maintaining its basic 
structure and design, we propose to 
classify “special charges” as a 
nonoperating income and expense 
account (Reference Section 32.7370). In 
our opinion, this approach does little to 
undermine the basic financial 
accounting nature of the proposed 
system white greatly enhancing the 
system’s usefulness as a tool for 
continued evaluation of this 
Commission’s policies. 

32. Nonregulated Accounts . The T1AG 
proposal contains two accounts to 
record certain transactions occurring 
when a regulated carrier conducts 
nonregulalcd activities without a 
separate subsidiary for these activities. 
The two accounts are a balance sheet 
investment account to record direct 
plant investment, inventories, and 
related deferred taxes, and a net 
income/loss account to record the 
results of nonregulated operations 
during the period. 

33. In the Fifth Report and Order. CC 
Docket No. 81-893. 49 F.R. 46378. 
November 26,1984, however, we have 
already established the accounting 
treatment to be afforded nonregulated 
activities. Consistent with this decision, 
we are therefore proposing the 
incorporation in Part 32 of accounting 
treatment for nonregulated activities 
which approximates full equity 
accounting as would be practiced in 
accounting for the activities of a 
separate subsidiary. This proposal calls 


for the investment account to Include 
not only the direct plant and Inventory 
investments, but also all other assets, 
payables, and undistributed net income, 
of the nonregulated activity as well, and 
for the transactions of the nonrrgul.dnl 
activities to be recorded in a separate 
set of books. As this proposal Inflects 
our policy already established in Ihe 
Docket 81-893. we do not seek 
additional comment on it. 

34. Clearing Accounts . TIAG decided 
that the system of accounts as they 
developed it would not require the 
prescription of clearing accounts. 1 
Carriers would, under this scheme lie 
permitted to use clearing accounts 
where needed, upon notification to the 
Commission. Account numbers could 
then be assigned that would be 
compatible with the carriers* internal 
systems. We are of the tentative view, 
however, that the system recommerded 
by the TIAG will not adequately provide 
for identification and proper assignnient 
of all costs associated with several 
expense areas, namely vehicles and 
other work equipment expenses and 
provisioning expenses associated with 
material and supplies and other 
inventories. 

35. The nature of these costs is such 
that they almost exclusively support 
either plant construction or the range of 
functional groupings Absent defin' d 
clearing accounts, there is no 
mechanism readily available to 
recognize this association. To 
accommodate the identification and 
assignment of these expendstutres. it 
may be necessary to prescribe account* 
in these areas. The proposal attached, 
therefore, provides for vehicle expense 
(Reference Sections 32.6112. 6113. 81H, 
and 6116) and provisioning expense 
(Reference Section 32.6313) clearing 
accounts tn assure that the amounts 
associated with these areas have an 
appropriate mechanim for equitable 
distribution among the various accounts 
which they affect. 

36. Cost type Subaccount Matn\ end 
Subsidiary Record Categories. The 
TIAG‘s report recommends that cost* 
type subaccounts for salaries and 
wages, benefits, rents, depreciation and 
amortization, and other expenses be 
prescribed for all expense accounts. 
While we agree with the matirx concept 
in principle (as discussed m paragraph 
21 above), we are not convinced that it 
is necessary to prescribe actual 


* Clearing acroonlv are afci wmh StlfMlfHevt I* 
provide a medium for the diatttbutkvn of certain 
Item* which nflffl monr than one ictxmmU and 
which CMOd be allocated appropriately «» 
Incurred 
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counts for this level of detuil. We 
believe that the cost elements can be 
established within the accounts such 
that these data are readily available for 
reporting. To fucilitiale this concept, we 
have established in proposed Putt 32 
detailed accounting requirements within 
the accounts themselves which we have 
tertned "subsidiary record categories." 

37 A subsidiary' record category is a 
specific Information requirement within 
an account. Where a subsidiary record 
category is specified for a given account, 
the carrier would be required to 
maintain its accounting system so that 
the specified information is readily 
identifiable and available for reporting 
to the Commission. In our opinion, 
subsidiary record categories will 
provide us with relevant, verifiable data 
without the costly burdens of carrier 
system design and maintenance, as the 
carriers would have the freecdom and 
flexibility to identify this information in 
o manner compatible with their internal 
•ystem procedures. Thus, we are 
proposing a cost-type matrix wherein 
the individual cost elements are 
subsidiary record categories instead of 
prescribed subaccounts Reference 
Section 32.6). 

38 Depreciation and Amortization. As 
mentioned above, "depreciation and 
amortization" is a prescribed cost-type 
element within the matrix concept 
proposed by the TIAG. These expenses, 
however, represent a substantia) portion 
of carrier operating costs and have been 
a focus of Commission attention. We are 
concerned that the significance of these 
costs may well bocome obscured in the 
context of the matrix. Thus, we prefer to 
sec depreciation and amortization as 
separate and distinct expense accounts. 
Moreover, the detail which would have 
been otherwise gained by leaving 
depreciation and amortization as cost 
types in the matrix will not be lost for 
reporting purposes. As is the case 
currently, this detail will be readily 
available from an analysis of the related 
allowance for depreciation and 
amortization accounts which will 
continue to be maintained so that oil 
accounts, adjustments and retirements 
will be reported to this Commission 
periodically and which will be specific 

each individual plant uccount. We 
have, therefore, established in Appendix 
A proposed primary expense accounts 
for both depreciation and amortization 
expenses (Reference Sectiqns 32.6361 
tli rough 6365). 

<9. Capitalized leases. Since it is our 
objective to conform to GAAP to the 
extent possible, this system may allow 
for the capitalization of lenses which 
qualify for such treatment (depending, of 


course, on the outcome of previously- 
discussed Docket 64-469). For regulatory 
purposes, however, the TIAG proposal 
has not adequately provided for the 
identification and classification of such 
leases. 

40. Part 32, as proposed by the TIAG, 
makes no provision for reflecting 
capitalized leases separately in the 
prescribed accounts. Rather, capitalized 
leases would be recorded in the 
prescribed asset accounts which, under 
the TIAG's recommendation, do not 
identify capitalized lease transactions 
separately. 

41. We have proposed, therefore, that 
capitalized leases be recorded in a 
separate account (Reference Section 
32.2161). Further, details by type of plant 
would be maintained for reporting 
purposes. These measures are primarily 
to facilitate rotemaking treatment by the 
FCC and the various state commissions 
and serve further to mitigate NARUCs 
objection to the HAG effort in regard to 
capitalized leases, as mentioned in 
paragraph 59 below. 

42. Cable and Wire Facilities . The 
traditional account structure in Part 31, 
which included separate accounts for 
Aerial Cable, Underground Cable, 

Buried Coble. Submarine Cable, and 
Aerial Wire, was predicated primarily 
on the basis of depreciation 
considerations. It does not appear that 
these distinctions are relevant any 
longer. The results of studies underlying 
the depreciation represcription process 
progressively demonstrates that the 
depreciable lives of the items in these 
different accounts now in Part 31 arc no 
longer significantly different. Further, in 
the heavily automated accounting 
environment existing today, the 
assurances gained by relegating such 
distinction to separate accounts arc no 
longer necessarily valid. Thus, we 
propose to maintain these distinctions 
as subsidiary record categories 
(discussed in paragraph 37 above) so 
that the information will continue to be 
available for reporting purposes. 

43. W r e believe, however, that a 
significant distinction will exist between 
metallic and nonmetallic cable and wire 
facilities as light technology becomes 
more feasible. Such a distinction will be 
significant for depreciation purposes, as 
life characteristics of the new 
technology will undoubtly differ from 
those of metallic conductors, and is in 
keeping with the general requirements of 
the Second Notice stipulating that 
categorization be linked to technology 
rather than to service-related 
designations. Consequently, we huve 
modified the TIAG recommendation to 
provide that this distinction alone— 


except for the added informational 
requirements noted above—shall be 
used for classifying cable and wire 
facilities. We have proposed, therefore, 
that cable and wire investment shall be 
maintained in separate accounts based 
on the metallic/nonmctallic distinction. 

44, Additional disaggregation may be 
possible. The TIAG proposal in fact 
included such a recommendation for 
further disaggregation. TIAG's 
recommendation would require that 
cable and wire facilities be maintained 
us Subscriber and Interoffice 
subaccounts on the premise that this 
distinction would facilitate costing. 
However, we do not agree that this 
distinction is useful because it does not 
correlate in any way with services 
provided nor with our costing 
procedures contained in Part 67. 
(Moreover, the varying use of "exchange 
vs. intcrexchange" or "toil vs. local" 
was designed and is meant for 
depredation purposes only, and was 
never intended to substitute for service 
assignment.) Proper costing would still 
require allocation through separations 
and costing procedures. Considering this 
and considering that the classification of 
wire and cable on the basis of 
subscriber and interoffice designations 
is overly complex and would require 
continued studies based on changing 
usage patterns, we are of the tentative 
view that the associated burden of 
maintaining a plant inventory on this 
basis is prohibitive and of questionable 
usefulness. We do. however, invite 
alternative suggestions for 
disaggregating the cable and wire 
facility beyond the level wc have 
proposed. 

45. Circuit Equipment The TIAG 
proposed that three subaccounts be 
mointained for Circuit F,quipment: Pair 
Gain. Multiplex, and Other Circuit 
Equipment. This reflects the usage of 
equipment rather than the technological 
basis we had anticipated. It appears that 
the same distinction used for cable and 
wire facilities—namely, metallic/ 
nonmetallic—is equally applicable to 
circuit equipment as this type of 
equipment is closely allied to the 
transmission medium which it augments. 
We propose, however, only one account 
for the investment in the equipment 
categorized as circuit. While we have 
not provided separate accounts in this 
case for the rnetallic/nonmetallic 
distinction, we have proposed that these 
distinctions be maintained as subsidiary 
record categories for accounting and 
reporting purposes. As with the cable 
and wire facilities above, we invite 
suggestions for further or alternative 
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disaggregation of circuit equipment 
investment on a technological basis. 

* 18 . Access Revenues anti Expenses. 
The TIAG'* report contains a series of 
access revenue accounts, and 
corresponding expense accounts, which 
reflects a somewhat different view of 
the access charge area than the 
Commission currently holds. In the 
Report and Order . CC Docket No. 83- 
1347, 49 F.R. 44289. November 6 , 1084*. 
we have established accounts for access 
revenues and expenses. Consistent with 
that decision, we are. therefore, 
proposing the incorporation in Part 32 of 
accounts for access revenues and 
expenses as follows. 

47. We have proposed access revenue 
accounts for End User Revenues; 
Carrier's Carrier Facilities Revenues; 
and Special Access Revenues x 
(Reference Section 32.53(01)). Within the 
Carriers Carrier Facilities Revenues 
account, subsidiary record categories 
would identify limited pay telephone; 
carrier common line: line termination; 
local switching; intercept: information; 
common transport; and dedicated 
transport charges. The interstate and 
intrastate revenue categories currently 
prescribed for Part 31 would be 
accommodated by the blanket interstate 
and intrastate subsidiary record 
categories for all revenues contained in 
Appendix A. Further. Appendix A 
already provides for access-related 
billing and collection services under «i 
separate and distinct miscellaneous 

rv venue category. 

48. For Access Expenses we have 
developed a single access expense 
account (Reference Section 32.8335) 
which utilizes subsidiary record 
categories to identify the interstate and 
intrastate elements as well as the billing 
and collection and carrier's carrier 
charges as prescribed for Part 31 in the 
above Report and Order . This approach 
to access accounting mirrors the 
requirements now prescribed by the 
Commission but within the system 
structure developed by TIAG and, thus, 
should facilitate carrier implementation. 

49. Ur predation Accounting. The 
TIAG proposed changes to the current 
IJSOA's depreciation accounting 
procedures fur telephone common 
carriers- Originally, the TIAG 
recommended that the Commission 
initiate a separate proceeding to address 
depreciation issues outside the context 
of Docket 78-198 so that the issues of 
accounting system design would not be * 
clouded with issues concerning revenue 
requirement impacts. The TIAG 
addressed several issues concerning 
depreciation and recommended that (1| 
the current composite depreciation 
reserve should be slit into component 


pieces for capital recovery and net 
salvage. (2) both the cost of removal and 
gross salvage should be treated as 
current period items if not distortvve. (3) 
the embedded net salvage reserve 
should be eliminated by booking the 
current realized net salvage against the 
balance until eliminated, and (4) a 
modified location life accounting 
procedure, utilizing net book material 
cost, should be implemented (ogive 
recognition to the capita) costs that have 
been consumed at each location and to 
reduce the level of "reuse salvage.” 

50. These recommendations were the 
subject of the aforementioned Notice of 
inquiry (Docket 84-468) released on 
May 16. 1984. At that time, we pointed 
out that insufficient information was 
available on the impact of these 
recommendations and solicited further 
data from the industry as a whole. 

I lowcver. the responses to the Notice of 
Inquiry did not provide sufficient data to 
assess the impact of the recommended 
changes, particularly on the issue of 
treating cost of removal and salvage as 
current items. Further, the TIAG 
recommendations were met with strong 
opposition on the part of the states 
commenting in response to the Notice of 
Inquiry. Moreover, the National 
Association of Regulatory Utility 
Commissioners dissented from several 
conclusions and recommendations of 
the TIAG report. Because of this strong 
regulatory opposition to the TIAG's 
recommendations on the depredation 
accounting issues, and because of the 
lack of sufficient information to assess 
the impact of the change, we propose in 
this Further Notice to retain the 
depreciation accounting as it appears in 
the existing Part 31 with one exception. 
This one exception involves the reuse of 
minor items that are currently salvaged 
and charged to the Material and 
Supplies account at current prices new. 
We are proposing thal minor material 
and supply items which are salvaged be 
recapitalized at lower of original cost or 
market value in keeping with GAAP. 

This proposal wil) prevent the write-up 
in value of used items which now occurs 
because of inflationary pressures on the 
cost of new items which are unrelated to 
the economic dreumstances of the 
salvaged items. 

51. Software. The HAG proposal does 
not explidtly address the treatment of 
software used in carrier operations. 
Presumably the requirements of GAAP 
are to be the guidelines in this area. 
However, because the primary sources 
of GAAP have not addressed this issue 
extensively—except for research- and 
development-related software costs— 
there seems to be a considerable 
variation in the manner that software is 


treated among enterprises. For the take 
of uniformity of treatment, therefore, we 
believe that some specific guidance in 
this area is required. Though we provide 
the following proposal we welcome 
comments and alternative proposals on 
the issue before finalization of 
guidelines. 

52. Our proposal is to treat software 
expenditures, except those which are 
properly classified as research- and 
development-related, in the same 
manner as any other expenditures. The 
decision whether to capitalize or 
expense software related costs should 
*'be made in light of all the facts and 
circumstances surrounding the 
particular situation.” This in fad is the 
guidance provided by the Financial 
Accounting Standards Board (FASH) for 
deciding whether to inventory or defer 
certain software production costs 
determined not to be research and 
development (FASB Technical Bulletin 
79-2. Paragraph 3). In general, then, we 
propose that the production or 
acquisition of software for use in 
operations should be capitalized If the 
expenditures relate to the attainment of 
a benefit that extends over one or more 
accounting periods beyond the current 
period. If not. the software should be 
treated as a period cost and expensed 
accordingly. 

53. Item ond Unit Lists . The format of 
the current USOA includes item lists as 
part of the account descriptions, 
effectively making the lists an integral 
part of the USOA. These lists have 
always appeared in the texts of the 
various accounts and were given for the 
purpose of clearly indicating the 
application of the prescribed accotuitrng 
in specific cases. These lists have been 
updated and are included in the 
traditional manner as part of the text of 
the revised USOA In Appendix A It has 
always been recognized, however, that 
the item lists are merely representative 
of what is to be recorded m the accounts 
and that their inclusion with the account 
texts is for illustrative purposes only— 
proper entry of items into account* is 
always to be determined primarily by 
the text of accounts. In fact, the 
usefulness of the lists in the current 
format is questionable because they 
tend to become outdated with change*, 
in technology. Since they are currentl\ 
an integral part of the USOA. 
maintenance of the lists requires formal 
procedures for updating. This is 
impractical and administratively 
burdensome, and. consequently, the list* 
have been allowed to become outdated 
Further, the tendency for the lists to 
become outdated can only be expected 
to increase with the rapidity of 
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■ (ethnological change that exists in the 
B current and foreseeable environment. 

I 54. We propose, therefore, to remove 
I the iU;m lists from the USOA. I lowevcr. 

■ because they are a useful mul necessary 

■ root to assist in assessing proper 

I account classifications, the lists will be 

■ maintained and republished separately 
I ms necessary by the Commission. 

I Because the list would not remain as an 
I integral part of the Commission's Rules. 
I changes can be made without the usual 
I formal procedures. This, we believe, will 
I keep the lists current and consequently 
I mort‘ useful. 

I 55. Similarly, the List of Retirement 
I Units which itemizes types of property 
I units to which retirement accounting 
I requirements apply has effectively been 
I illustrative because carriers hove been 
I allowed to submit their own lists to the 
I Commission for approval. This list has 
I also been revised and included in 
I Appendix A (Reference Section 
I 32.2(10)). But, for the same 
I considerations indicated above on item 
I hits, we propose that this list be 
I removed from the USOA as well. 

I However, the requirement for submitting 
I lists to the Commission for approval and 
I for using such lists would remain ns a 
! necessary provision to ensure the 
I continued consistency in application of 
m earner's retirement accounting 
practices. 

56. absolution of Minority Concerns 
Included with the T1AG report were 

si w rnl minority reports from Bellcore. 
CTE und National Association of 
Regulatory Utility Commission 
(NAKUC). Each of these reports raised 
certain objections to the TiAC report. 

■nil we have, in developing our 
proposal taken care to resolve many of 
these objections where possible. 

57. GTE pointed to the burden of the 
system changes on subject entities and 
objected to what is perceived as a 
deviation from certain TlAG concepts 
designed to ensure stability and 
consistency in the system. GTE believes 
that GAAP should be used for 
ratemaking: that Jurisdictional 
considerations and a priori allocutions 
have l>een included inappropriately in 
the system recommendation; that the 
subscriber/interoffice split was 

taco run* lent with the concept for the 
plant accounts; and that the cost-type 
jubdixount matrix was itself unduly 
burdensome. 

58 Bellcore expressed its desire that 
tan proposed Part 32 should treat all 
software as a period cost and avoid 
capitalization wherever possible, 
further, Bellcore expressed concern for 
potential cos! of implementation and 
**ked that the new USOA be 
reexamined accordingly. 


59. NARUC's objections were 
manyfold, ranging from conceptual 
problems with the make-up of TlAG 
representation to specific accounting 
concerns such as the lack of definitive 
software treatment. Other NARUC 
concerns were directed at costing 
objectives, transactions with affiliates, 
basic service revenues and deferred 
revenue accounting, nnnreguluted 
activities, capital leases. GAAP, 
capitalization of certain costs, property 
record formuts, depreciation accounting, 
and expensing inventory adjustments. 

GO. In this Further Notice we are 
making definitive proposals on the 
classification of and accounting 
requirements for carriers of different 
sizes; "below-lhe-linc" accounting; 
Accounting for nonregulated activities; 
clearing accounts; relaxed cost matrix 
requirements; identifying capitalized 
leases; classifying transmission assets; 
and addressing the issue of software 
capitalization. Further, other 
proceedings will be initiated or resolved 
addressing coat allocation to 
nonregulated activities; full adoption of 
generally accepted accounting principles 
in the USOA; separations and other 
costing issues; and accounting for 
litigation costs in gencral.Thus. most of 
the above-mentioned minority concerns 
are either resolved by our proposed Part 
32 or remain under consideration in this 
proceeding or other proceedings of this 
Commission. 

V. Implementation 

til. It has been our intention. 9 ince 
release of the Second NoUix* in 1981, 
that the new USOA would be ready for 
implementation by subject carriers on 
January 1,1966. We did not expect the 
system to be fully implemented as of 
that date. Given the magnitude of the 
overall system, such an expectation 
would have been unrealistic. 

62. To point out the principal 
implementation isssues involved and to 
provide us with a starting point to 
consider these issues, the TlAG 
prepared. 89 noted in paragraph 17 
above, an issue paper focused on both 
general and specific USOA 
implementation concerns as perceived 
by the telecommunications industry as a 
whole. The paper runs the gamut of 
implementation issues, from industry¬ 
wide conformity and system 
interrelationships on the one hand to 
staff training and internal resistance to 
change on the other. The paper also 
explores several alternative possibilities 
for implementation plans designed to 
effort industry-wide adoption by 
January 1. 1988. 

63. The principal issues raised by 
TlAG fail into two broad categories; 


those characterized by a cost of 
implementation and those concerning 
the continuity of records, data, and 
information Hows. These two arms 
cause us the greatest concern and will, 
in all likelihood, dictate the 
implementation plan. Therefore, we will 
carefully consider and address each of 
them as an integral issue in this 
proceeding. 

64. Cost Whenever a new system, 
regardless of size, is implemented by 
any organization—or even if only a 
slight change is made to an existing 
system—there are attendant costs of 
implementation. Certain of these costs 
can be directly and easily identified, 
such as the acquisition costs of new 
data processing hardware and software 
or the formal training of personnel 
Others may be less quantifiable, and 
indeed less objective, such as the costs 
associated with a loss in efficiency 
during the period in which the new or 
modified system is "coming on line.'* 

65. As pointed out by the TlAG. the 
potential costs of implementing a new 
USOA will arise from virtually every 
comer of a given company's operations. 
There will be costs associated with 
system design, development, and 
modifications; with inventories of 
property, plant and equipment to 
facilitate reclassifications of associated 
accounts; with personnel training at all 
levels, both on and off the job; with the 
restructure of internal reporting, 
procedures, and controls; and with the 
reordering of records and record keeping 
systems, to name but a few. Thebe costs 
will be direct or indirect; incremental or 
on-going depending on circumstunce 
and perspective. 

fi6. Of prime importance in addressing 
this issue, then, is an objective and 
reasonable quantification for the costs 
of implementation. Respondents are 
urged to make every attempt to provide 
the Commission with cost estimates that 
are fully substantiated and 
appropriately categorized between 
direct costs (which are specifically rind 
immediately traceable to a given effort) 
and indirect costs, and between 
incremental costs (which would not 
otherwise be incurred) ond on-going 
cosl6. (Attempts to quantify subjective 
affects such as opportunity cost or 
interrupted productivity should be 
avoided.) Further, where possible, cost 
estimates should be identified with 
specific proposals of this Notice . Only 
with such detail can we make informed 
decisions on the impacts of our 
proposals and their proper disposition. 

67. Because of our concern in this 
area, we have already taken steps in 
this Notice to reduce the burdens and 
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complexities of the new system where 
such reductions have been reasonable 
and consistent with the objectives of 
this proceeding. We have incorporated 
where possible changes whicli we 
believe will result in significant 
reductions in implementation costs to 
many of the carriers subject to this 
system. More specifically, we have 
introduced technological bases for 
categorizing Coble and Wire Facilities 
and Circuit Equipment accounts which 
should abate significantly much of the 
potential cost attendant to inventories of 
these assets; and we have in many 
instances throughout the proposed 
system substituted subsidiary record 
category information provisions for 
what would otherwise have been 
detailed subaccount requirements, thus 
allowing greater flexibility and 
simplification in the carriers’ interna) 
system design process and resulting In a 
commensurate potential cost reduction. 

08. Continuity . The continuity of 
records, data, and information flows 
may also pose a problem when viewed 
in terms of implementing a new 
accounting system. An essentia) 
underpinning of any body of accounting 
concepts is that of a continuous 
processing of like transactions in a 
consistent manner so that activities and 
results of those activities can be 
compared and interpreted from one 
period to the next. This is especially true 
in the area of depreciation rate 
represcription where changes in plant 
categorization and classification can 
cause significant disruption and 
distortion to the results of depreciation 
studies. 

09. The implications of implementing a 
new system such as the proposed Part 
32 are. thus, obvious. With changes 
proposed in virtually every account, the 
continuity of the records, data, and 
information flows at the detail level will 
be interrupted and will return only 
gradually over time as new records, new 
data, and new information flows 
ultimately become the norm. 

70. We view resolution of this problem 
as a key to successful implementation of 
the proposed Part 32 and. as a result* 
will make every reasonable effort to 
mitigate its impacts. In the depreciation 
area especially, we will take into 
consideration all changes which impact 
on rate represcription so that no rates 
will be unduly affected as a result of 
simple reclassifications. Respondents 
are asked to identify any other 
alternatives which will serve to preserve 
to the extent possible the continuity of 
records, data, and information flows and 
thus assist in the consistency of 


interperiod comparability and 
interpretation of results of operations. 

71. Implementation Alternatives . With 
the above discussions serving as a 
framework, we turn now to alternative 
proposals for full USOA 
implementation, of which there are 
basically two; fiosheut and phase-in. 

72. Flashcut implementation would 
require complete and instantaneous 
conversion to the new accounting 
system us at some future date certain 
This approach implies that the new 
system would be developed, 
programmed, trained for. and tested in 
its entirety while the current system 
based on Part 31 continues to function. 
At the specified date, the carrier's entire 
operation would be cut over to the new 
system. Under this alternative, we 
would propose full implementation of 
Part 32 as of fanuury 1,1987. with full 
annual reporting to the Commission due 
as of March 1, 1988. 

73. The phase-in alternative would 
permit implementation of the new 
accounting system over time, on a 
systematic account by account (or 
logical group of accounts by group of 
accounts) basis. Under this alternative, 
reporting would also be phased-in 
accordingly, and system implementation 
would possibly begin in 1988. 

74. At this time we do not favor either 
alternative over the other but, rather, 
are seeking comment on the feasibility 
of these alternatives and on any 
additional alternatives that might be 
explored. Serious recommendations in 
this area should include fully developed 
plans for implementation together with 
suggested timetables. 

VI. Other Issues 

75. While we have established 
accounts and accounting procedures for 
nonrcgulated activities aa discussed in 
paragraphs 32.33 above, the 
identification and disposition of the 
actual costs attributable to those 
activities is an issue which we have yet 
to address fully. The Commission now 
has before it a discussion paper, 
submitted by the T1AG, on the 
determination of nonregulated costs in 
regulated entities. T1AG attempted to 
establish a mechanism which 
distinguishes regulated costs from 
nonregulated costs (where a single 
entity provides both regillated and 
nonregulated telecommunications 
products and services) and which would 
provide for the allocation or assignment 
of those costs to the nonregulated 
activities. The TIAG’s recommendations 
are now under consideration by the 
Commission staff. The Commission, 
using the TIAG’s work as a basis, will 
institute a separate proceeding with its 


proposals on this issue in the near 
future. 

76. The Commission Is also looking at 
the automated reporting requirermmis 
that will be associated with the revised 
USOA. The work in this area is of .in un* 
going technical nature and will not 
culminate in firm propoals until suc h 
time as we adopt final requirements for, 
or disposition of, the revised USOA 
Reporting considerations also raise 
questions as to Part 43 requirements and 
any necessary changes resulting from 
the USOA rewrite. At this point, 
however, our concern lies with 
satisfying the accounting system 
objectives as established by the Second 
Notice . The emphasis for now is on such 
issues as providing an adequate 
financial datebase. specifying the 
appropriate disaggregations of costs ,<nd 
revenues, and developing an accounting 
system that allows for regulatory and 
independent auditing and tracing of 
questioned entries. We are not. 
therefore, addressing reporting in this 
stage of the USOA revision and. 
accordingly, we are not seeking 
comments on reporting issues at this 
time. 

77. In a Memorandum Opinion and 
Order in CC docket 79-19. FCC 82-4‘M 
released November 15.1982. the 
Commission assigned T1AG the task of 
determining the need for separate 
accounts, definitions, and rules 
pertaining to accounting for litigation 
expenses and amounts in settlement of 
antitrust lawsuits. The TIAG 
recommendation in response to this 
direction provides a separata expens, 
account for the amounts expended for 
litigation and antitrust lawsuits. Wo do 
not believe that all such costs can be 
disposed of summarily in this manner 
Furthermore, the implications of this 
issue appear to extend beyond the scope 
of pure accounting system design. Thus, 
the Commission will institute a separate 
proceeding on this issue in the near 
future. 

78. Finally, we turn to the ultimate, 
underlying reason for the entire thrust of 
this proceeding—the demonstrated need 
of both this Commission and the 
industry for better costing. As pointed 
out in the Second Notice, we perceived 
a new USOA as being only one part 
(albeit the principal part) of the costing 
process. We viewed it as the financial 
system which would serve to feed 
separate, parallel subsystems or 
methodologies to derive realistic and 
representative cost allocations among 
the various regulatory jurisdictions and 
further among the specific telephone 
services or types of service. Other 
aspects of this costing process include 
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Lparationt* access charges, and 
interstate services which are being 
addressed in this and in other 

ladings. 

79 It is our tentative view that the 
proposal defined herein fully satisfies 
I our need for the financial aspect of our 
tutsl regulatory accounting system. It 
portrays in precise functional and 
ttechnological terms the actual business 
of providing telephone services and 
breaks costs down into more discrete 
and analytical elements. It recognizes 
the current environment of the telephone 
industry and possesses the flexibility to 
accommodate readily any change* in the 
nature of the environment and in the 
technology that drives it. As a result, the 
proposed Part 32 should provide us with 
a far more highly flexible and 
informative basis to proceed with the 
identification and development of 
improved costing procedures than does 
the existing Purt 31. 

flu. As an initial step in arriving at 
these improvements, however, it would 
first be necessary to ensure that the 
jurisdictional separations process 
continues unimpeded, assuming that we 
do adopt major changes or alternatives 
to the existing USOA. Because the 
Separations Manual (47 C.F.R. Part 67) is 
driven by the account groupings and 
account numbers specified in Part 31. 
any changes such as we are proposing 
herein would require a complete 
revision of the Separations Manual to 
conform it to the changes which may be 
adopted Further, statutory dictates and 
the procedural requirements which are 
imposed on this Commission mandate 
that any such changes to the 
Separations Manual be preferred to the 
Commission only under the auspices of 
a combined Federal-state joint board. 

We will, therefore, initiate shortly a 
leparate joint board proceeding to 
undertake the conformance of the 
Separations Manual to whatever USOA 
changes are adopted as a result of this 
proceeding. 

81 In anticipation of such an 
eventuality, the T1AC did (as mentioned 
in paragraph 17 above) provide us with 
a conformed Separations Munuul. This 
conformed manual was. however, based 
entirely upon the TIAG’s 
r, *< ' emendation for o new Part 32. 
Obviously, the adoption of any changes 
herein would require revision to the 
HAG $ draft, and, acknowledging this, 
thr T1AG has offered to continue the 
Separation* Manual conformance 
process to accommodate our decisions 
,n this Docket. 

61!. Because we believe that a 
informed draft Separations Manual 
will provide an invaluable starting point 
for any joint board activities resulting 


from this proceeding, we are disposed to 
accept the TIAG’s offer for continued 
Separations Manual conforming efforts 
and hereby charge the TIAG to begin to 
develop a conformed draft Separations 
Manual as *oon as possible. This draft 
in turn will be used a6 the basis for 
initial joint board consideration of 
formal revisions to the Separations 
Manual necessitated by our final actions 
in this Docket 

VII. Conclusion 

83. In summary then, we are proposing 
the following: 

(a) Rescission of Pari 31 of the 
Commission’s Rules and Regulations 
(Uniform System of Accounts for Class 
A and Class B Telephone companies): 

(b) Rescission of Part 33 of the 
Commission's Rules and Regulations 
(Uniform System of Accounts for Class 
C Telephone Companies): 

(c) Adoption of Appendix A to 
become Part 32 of the Commission s 
Rules and Regulations (Uniform System 
of Accounts for Telecommunications 
Entities): 

(d) Solicitation of additional 
substantive information on the issues 
attendant to eventual implementation of 
the proposed Part 32; 

(e) Continued consideration by the 
TIAG of necessary conforming changes 
to Part 67. 

Comments are invited on these 
proposals as well as on any viable 
alternative germane to this proceeding. 
Where alternate proposals are offered, 
they should be complete in all respects. 4 

84. Copies of Appendix A and of the 
TLAG reports mentioned herein may be 
obtained from the Commission’s 
contractor for public records 
duplication. International Transcription 
Services. Inc.. 4006 University Drive, 
Fairfax, Virginia 22111. telephone in 
Virginia (703) 352-2400. in the District of 
Columbia (202) 29G-7322. The contractor 
also maintains space in Room 246 at 
FCC headquarters. 1919 M Street. N.W.. 
Washington. DC. 20554. 

85. We certify that the Regulator)' 
Flexibility Act is not applicable to the 
rules we are proposing in this 
proceeding. Although some local 
exchange carriers are very small, local 
telephone companies do not appear to 
fall within the Regulatory flexibility 
Act’s definition of a ’’small entity.” The 
Act incorporates the definition of a 


♦ For niamplr. on Novrmbrr 2. IBM. ihi United 
Sutr* Telephone AMocuUton (USTA| tnratmuii'd 
to I he CommiMran * report forth ih own 

rccommccxfcalHm (or * complete revitad USOA. Wr 
will view 11557A'» rept>r1 (although not filed 
specifically In rr» 4 >on*e to ihia fttrthtr Nuii<r) «» a 
formal comment in Ihm proceeding .ind will gfvtr it 
full and careful axwidmttkm «« ouch 


*’snuill business” in Section 3 of the 
Small Business Act as the definition of a 
’smalt entity.” The latter definition 
excludes any business that is dominant 
in its field of operation. Exchange 
earners, even small ones, enjoy a 
dominant monopoly position in their 
locat service area. The Commission has 
found all exchange carriers to be 
dominant in the Competitive Carrier 
proceeding. 85 FCC 1. 23-24 (1980). To 
the extent that interexchange carrier are 
affected by these rules, we hereby 
certify that these rules will not have 
significant economic effect on a 
substantial number of small entities. At 
the time of publication of this Further 
Noth* in the Federal Reigsler. a copy of 
this certification will be sent to the Chief 
Counsel for Advocacy of the Small 
Business Administration. 

86. The proposal contained herein hds 
been analyzed with respect to the 
Paperwork Reduction Act of 1980 and 
found to impose new or modified 
requirements or burdens upon the 
public. Implementation of any new or 
modified requirement or burden will be 
subject lo approval by the Office of 
Management and Budget as prescribed 
by the Act. 

87. For purposes of this nonrestricted 
notice and comment rulemaking 
proceeding, members of the public are 
advised that ex parte contacts are 
permitted from the time the Commission 
adopts a notice of proposed rulemaking 
until the time o public notice is issued 
stating that a substantive disposition of 
the matter is to be considered at a 
forthcoming meeting or until a final 
order disposing of the matter is adopted 
by the Commission, whichever is earlier. 
In general, an ex parte presentation is 
any written or oral communication 
(other than formal written comments or 
pleading and formal oral arguments) 
between a person outside the 
Commission and a Commissioner or a 
member of the Commission’s staff, 
which addresses the merits of a 
proceeding. Any person who submits a 
written ex parte presentation addressing 
matters not fully covered in any written 
comments previously filed in the 
proceeding must prepare a written 
summary of thut presentation; on the 
day of oral presentation, thut written 
summary must be served on the 
Commission’s Secretary for inclusion In 
the public file, with a copy to the 
Commission’s rules. 47 CFR 1.1231. A 
summary of these Commission 
procedures governing ex parte 
presentations in informal rulemaking is 
available from the Commission’s 
Consumer Assistance Office. FCC. 
Washington. D C. 20554. 
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88. In reaching its decision, the 
Commission mav take into 
consideration information and ideas not 
contained in the comments, provided 
that such information or a writing 
indicating the nature and source of such 
information is placed in the public file, 
and providing that the fact of the 
Commission's reliance on such 
information is noted in the Report and 
Order. 

VIII. Ordering Clauses 

8$). Accordingly it is ordered, pursuant 
to the Provision of Sections 4(i) and 
220(a) of the Communications Act of 
1934. as amended, 47 U.S.C. 154(i) and 
220(a). that there is hereby instituted a 
notice of proposed rulemaking into the 
foregoing matters. 

90. It is further ordered, that interested 
persons may file comments on the 
specific proposals discussed in this 
Notice on or before March 4.1985. Reply 
comments shall be filed on or before 
April 3.19B5 In accordance w ith the 
provisions of Section 1.419 of the 
Commission's Rules and Regulations. 47 
CFR 1.419. an original and five (5) copies 
of all comments shall be furnished to the 
Commission. Copies of the comments 
will be available for public inspection in 
the Commission's Docket Reference 
Room. 1919 M Street. N.W., Washington. 
DC. 

91. It is further ordered, pursuant to 
Section 220(f), that the Secretary shall 
serve a copy of this Notice on each state 
commission. 

Federal Communications Commission. 

William | Trkarioo, 

Secretary. 

Appendix A 

The full text of proposed Part 32. 
Uniform System of Accounts for 
Telephone Companies, is not being 
published in the Federal Register. 

Copies are available, however, through 
the Commission's contractor for public 
records duplication. Refer to paragraph 
84 of this Further Notice of Proposed 
Rulemaking for specifics. 

Appendix B 

PART 32 —UNIFORM SYSTEM OF 
ACCOUNTS FOR 

TELECOMMUNICATIONS ENTITIES 

Preface 

Sec 

32 00(01) Buc :k ground 
32.00(02) Bams of the Am count* 

32.00(03) Authority 
12.00(01) Communications Act 

General Instructions 

32-01(01) Classification of Entitles 
32.01(02) Records 


Bee. 

32.01(03) Accounts— General 
3201(04) Regulated Accounts 
3201(05) Item Lists 

3201(06) Changes in Accounting Standards 
3201(07) Interpretation of Accounts 
3201(08) Waivers 
3201(UQ) Address of Reports and 
Correspondence 

32.01(10) Numbering Convention 
3201(11) Sequence of Accounts 
3201(12] Comprehensive Inferpertod Tax 
Allocation 

3201(13) Purpose of the N»m regulated 
Accounts 

PART 32—CHART OF ACCOUNTS 

instructions for Balance Sheet Accounts 

32.1(01) Structure of the Balance Sheet 
Accounts 

321(02) Nonregulated Investment—Net 
321(03) Balance Sheet Accounts for Other 
Than Regulated—Fixed Assets to be 
Maintained 
321111 Cash 

32.1112 Special Cash Deposits 
321113 Working Cash Advances 
321114 Temporary In vestments 
Current Assets 

321121 Telecommunications Accounts 
Receivable 

321122 Other Accounts Receivable 
321123 Notes Receivable 
32.1124 Interest and Dividends Receivable 
321131 Accounts Receivable Allowance- 
Telecommunications 

321132 Accounts Receivable Allowance— 
Other 

32.1133 Notes Receivable Allowance 
32 1141 Material and Supplies 
321151 Prepaid Rents 
321152 Prepaid Income Taxes 
321 l&J Prepaid Other Taxes 
32.1154 Prepaid Insurance 
321155 Prepaid Directory Expenses 
321156 Other Payments 
32.1101 Current Deferred Nonproperlv 
Related Operating Income Taxes—DR 
321102 Current Deferred Nonproperty 
Related Nonoperoting Income Taxes— 
DR 

32.1103 Other Current Awtsls 

Noncurrenl Assets 

321211 Investments in AfttHated 
Companies 

32.1212 Investments In Nooaffiliated 
Companies 

321215 Sinking Funds 
321210 Una mortized Debt Issuance 
Expense 

321219 Nonregtilafcd Investments 
32.1221 Deferred Charges 
32 1222 Deferred Maintenance and 
Retirements 

32.1231 Accumulated Deferred Nonproperty 
Related Operating Income t axes—DR 
321232 Accumulated Deferred Nonproperty 
Related Nonoperating Income Taxes— 
DR 

32.1233 Other )urisidictional Assests—Net 
321234 Other Nonrurrent Assets 


Regulated Plant—Instructions for 
Telecommunications Plant Accounts 

Sec. 

32(01) Purpose of Telecommunication * 
Plant. Accounts 

322(02) Telecommunications Plant 
Acquired 

32 2(03) Cost of Construction 
322(04) Telecommunications Plant Retired 
322(05) Basic Property Records 
322(06) Standard Practices for Establishing 
and Maintaining Continuing Property 
Records 

322(07) Depredation Accounting 
322(08) Amortization Accounting 
32.2(09) Plant Accounts to be Maintained 

Property. Plant and Equipment 

32.2100 Telecommunications Plant In 
Service 

322200 Properly Held for Future 
Telecommunication Use 
322300 Telecommunications Plant Under 
Construction Short Term 
322400 Telecommunications Plant Under 
Construction Long Term 
322500 Telecommunications Plant 
Adjustment 

322600 Nonoperating Plant 
322700 Goodwill 

Telecommunications Plant in Sarvica—D» lu) 
Accounts 

Network Support Assets 

322111 Network Power 
32.2112 Motor Vehicles 
322113 Aircraft 

322114 Special l»urpo.se Vehicles 
322115 Garage Work Equipment 
322116 Other Work Equipment 

Other Support Assets 

322121 Buildings 
322122 Furniture 
322123 Office Equipment 
322124 General Purpose Computers 

Switching Assets 

32213(01) Content of Accounts 

32.2131 Analog Electronic 

322132 Digits! Electronic 

322130 Step by Step 

322137 Crossbar 

32.2138 Other Electro-Mechanical 

information Origjnutwn/Terminotion Assets 

32214(01) Conten t of Accounts 
32.214(02) Customer Premises Facilities 
32214(03) Fanbedded CPE 
32.214(04) Terminal Equipment 
322141 Public Telephone Terminal 
Equipment 

322142 Other Terminal Equipment 
32.2146 Large Private Branch Exchange•* 
32214? Station Apparatus 
32.2146 Cun fume. Premises Wiring 

Transmission Assets 

32.215(01) Content of Accounts 
32.215(02) Cable and Wire Facilities 
32.215(03) Cable and Wire Subsidiary 
Record Categories 
322151 Poles 

32.2152 Towers 

32.2153 Conduit System 

32.2154 Nanmetallic Cable 
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::155 Metallic Cable 

Circuit Equipment 

Satellite and Earth Station Facilities 
^2159 Other Radio Facilities 

^ rn r.» . r A Operations Assets 

2216 ( 01 ) Content of Accounts 
22161 Common Channel Network 

Signaling 

12162 Network Management Systems 
22163 Operator Systems 
^:2164 Message Recording Systems 

tlfor Assets 

22171 Land 
12172 Artworks 

i/zobfo Tangible Assets 

2181 Capital Leases 
12182 Leasehold Improvements 

^xwtizabh Intangible Assets 

12191 Rights of Way 

22192 Software 

22193 Other Intangible Assets 

si Urdls 
'(10) List of Retirement Units 

tions for Balance Sheet Accounts— 

vet 

J(01) Reserves Subsidiary Records 
3(02) Reserve Accounts to be Maintained 


ilOO Accumulated Depreciation 

Accumulated Depreciation—Held 
for Future Telecommunications Use 
Accumulated Depreciation— 
Nonoperating 

Accumulated Amortization— 

Tangible 

Accumulated Amortization— 

Intangible 

Accumulated Amortization—Other 

^efvrrrd Income Taxes 

Too Accumulated Deferred income 
Taxes —Net Operating 

Accumulated Deferred Income 
Taxes— Net Nonoperating 

I instructions for Balance Sheet Accounts— 

I liabilities and Stockholders* Equity 

I 24(01) liabilities and Stockholders' Equity 
Acccounl to be Maintained 
I Current Liabilities 
132-4111 Accounts Payable 
1324112 Notes Payable 
13^4113 Advance Billing and Payments 
1^4121 Customers'Deposits 
I j ' 4122 Current Maturities—Long-Term 
Debt 

132.4123 Current Maturities—Capital Leases 
1324124 Income Taxes AO 
I Other Taxes Accured 
132.4126 Current Deferred Nonproperty 
P Related Operating Income Taxes— CR 
^^4127 Current Deferred Nonpn>pt i • v 
Related Nonoperating Income Taxes— 
CR 

I JJ.4128 Other Accrued Liabilities 
I 4129 Other Current Liabilities 


Unn T eiTn o e b| 

1324210 Funded Debt 


Sec- 

324220 Premium on Long-Term Debt 
324230 Discount on Long-Term Debt 
324240 Reacquired Debt 
324230 Obligations Under Capital Leases 
324260 Advances from Affiliated 
Companies 

324270 Other Long-Term Debt 

Other liabilities and Deferred Credits 

32.4310 Other Long-Term Liabilities 
32-4320 Unamortized Operating Investment 
Tax Credits—Net 

32.4330 Unamortized Nonoperating 
Investment Tax Credits—Net 
324340 Accumulated Deferred Nonproperty 
Related Operating Income Taxes—CR 
324350 Accumulated Deferred Nonproperty 
Related Nonoperating Income Taxes— 
CR 

324360 Other Deferred Credits 
.324370 Other furisdictional liabilities and 
Deferred Credits—Net 

Stockholders* Equity 

32.4510 Capital Stock 
32.4520 Additional Paid-in Capital 
324530 Treasury Stock 
324540 Other Capita] * 

324550 Retained Earnings 

Instructions for Revenue Accounts 

32.5(01) Purpose of Revenue Accounts 
32~5(02) Deductions from Revenue 
32.5(03) Commissions 
32.5(01) Revenue Recognition 
32.5(05) Contractual Arrangements 
32 5(06) Subsidiary Records—Jurisdictional 
Subdivisions 

32.5(07) Revenue Accounts to be 
Maintained 

Network Services Revenue 

32.50(01) Structure of the Network Service 
Revenue Accounts 
Private Network Service Revenue 
32.51(01) Content of Accounts 
32.5110 Subvoice Grade Revenue 
32.5120 Voice Grade Revenue 
32.5130 Audio Program Grade Revenue 
32.5140 Video Program Grade Revenue 
32^150 Digital Transmission Revenues 
32.5160 Private Network Switching Revenue 
32.5160 Other Private Network Revenue 
32.5190 Other Private Network Revenue 
Settlements 

Public Network Sen ices Revenue 

32.52(01) Content of Accounts 
32.5211 Basic Area Revenue 
32-5212 Optional Extended Area Revenue 
32.5213 Public Telephone Revenue 
32-5221 Cellular Mobile Revenues 
32-5222 tang Distance Message Revenue 
323231 Long Distance Inward-Only 
Revenue 

32.5232 Long Distance Outward-Only 
Revenue 

32-5280 Other Public Network Revenue 
32.5290 Other Public Network Revenue 
Settlements 

Network Access Services Revenues 

32.53(01) Content of Accounts 
32.5310 End User Revenue 
32-5320 Carriers* Carrier Facilities Revenue 
32.5330 Special Access Revenue 


Customer Premises Facilities Services 
Revenues 

Sec 

32.54(01) Content of Accounts 

32.5410 Station Apparatus Revenue 

32 5420 Customer Itemises Wiring Revenue 

Miscellaneous Revenues 

32.55(01) Content of Accounts 
32.5511 Carrier Billing and Collection 
Revenue 

324412 Special Billing Arrangements 
Revenue 

32.5513 Directory Revenue 
32.5518 Other Customer Operations 
Revenue 

32.5530 |oint Operations Rent Revenue 
32.5540 Plant Operations Revenue 
32.5550 Corporate Operations Revenue 
32 5580 Other Miscellaneous Revenue 
32.5590 Other Miscellaneous Revenue 
Settlements 

Instructions for the Expense Accounts 

32.0(0!) Structure of the Expense Accuunts 
32 6(02) Structure and Content of the Plant 
Operations Expense Accounts 
32.0(03) Content of the Customer Operations 
and Corporate Operations Expense 
Accounts 

32-0(04) Expense Accounts Subsidiary 
Record Categories 
32-6(05) loin! Operations 
32.0(06) Expense Accounts to be Maintained 

Plant Specific Operations Expense 

32-6111 Network Power Expense 
32.0112 Motor Vehicles Expense 
32.6113 Aircraft Expense 
32.0114 Special Purpose Vehicles Expense 
32.6115 Garage Work Equipment Expense 
32.0110 Other Work Equipment Expense 

32.6121 Land and Building Expense 

32.6122 Furniture and Artworks Expense 
32-0123 Office Equipment Expense 
32.6124 General Purpose Computers 

Expense 

32.0131 Analog Electronic Expense 
32.6132 Digital Electronic Expense 
32.0136 Step-by-Stcp Expense 
32.0137 Crossbar Expense 
32.0138 Other Electro-Mechanical Expense 
32-6141 Public Telephone Terminal 
Equipment Expense 

32.6142 Other Terminal equipment Expense 

32.6146 Large Private Branch Exchanges 
Expense 

32.6147 Station Apparatus Expense 
32.6146 Customer Premises Wiring Expense 
32-6151 Poles Expense 

32.6152 Towers Expense 

32.6153 Conduit Systems Expense 

32.6154 NonmeJiiliic Cable Expense 

32.6155 Metallic Cable Expense 
32.6157 Circuit Equipment Expense 

32.6156 Satellite and Earth Station Expense 
32.6159 Other Radio Facilities Expense 

32 0161 Common Channel Network 
Signaling Expense 

32.0162 Network Management Systems 
Expense 

32.0163 Operator Systems Expense 
32.6164 Message Recording Systems 
Expense 
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S*c. 

Plant Non-Specific Operation* Expense 

32 6311 Property Held for Future 

Telecommunitralions Use Expense 
32.0313 Provisioning Expense 
32.0331 Network Administration 
32.6332 Testing 

32 6333 Plant Operations Administration 
32.6334 Engineering 
32-6335 Access Expense 

32.6361 Depreciation Expense— 
Telecommunications Plant In Service 

32.6362 Depreciation Expense—Property 
Held for Future Telecommunications Use 

32.6303 Amortization Expense—Tangible 

32.6304 Amortization Expense—Intangible 
32.6365 Amortization Expense—Other 
Customer Operations Expense 

32.65(01) Marketing 
3Z6511 Product Management 

32.6512 Sales 

32.6513 Product Advertising 
32.65(02) Service 

32.6521 Call Completion Services 
32-6522 Number Services 
32.6523 Customer Services 
Corporate Operations Expense 
32.67(01) Executive and Planning 
32.6711 Executive 
32.6712. Planning 

32.67(02) General and Administrative 

32.6721 Accounting and Finance 

32.6722 External Relations 

32.6723 Human Resources 

32.6724 Information Management 

32.6725 Legal 

32.6726 Procurement 

32.0727 Research and Development 
32.6728 Other General and Administrative 
32.67(03) Other Corporate Operations 
32.1)791 Provision for Uncollectible 
Accounts Receivable— 

Tetecommunica t ions 

32.6792 Provision for Uncollectible 
Accounts Receivable—Other 

32.6793 Provision for Uncollectible Notes 
Receivable 

Instructions for Other Income Accounts 

32.7(01) Structure of the Other Income 
Accounts 

32.7(02) Other Income Accounts to be 
Maintained 

Other Operating Income and Expense 
Accounts 

32.71(01) Content of Accounts 
32.7110 Income from Custom Work 
32.7120 Income from Plant Rentals 
32.7130 Return from Nanregulated Use of 
Regulated Facilities 

32.7140 Gains and Losses from Foreign 
Exchange 

32.7150 Cains or Losses from Disposition uf 
Land and Artwork 

32.7160 Other Operating Cains and losses 

Operating Tax Accounts 

32.72(01) Content of Accounts 
32.7210 Operating Investment Tax Credits— 
Net 

32.7220 Operating Federal Income Taxes 
32.7230 Operating State and Local Income 
Taxes 

32.7240 Operating Other Taxes 


Sec. 

32.7250 Provision for Deferred Operating 
Income Taxes—Net 

32.7260 Prov ision for Deferred Nonproperty 
Related Operating Income Taxes—Net 

Nonoperating Income and Expense Accounts 

32.73(01) Content of Accounts 
32.7310 Dividend Income 
32-7320 Interest Income 
32.7330 Income from Sinking and Other 
Funds 

32.7340 Allowance for Funds Used During 
Construction 

32.7350 Gains or Losses from the 
Disposition of Certain Property 
32.7380 Other Nonoperating Income 
32.7370 Special Charges 

Nonoperating Tax Accounts 

32.74(01) Content of Accounts 
32.7410 Nonoperating Investment Tax 
Credits—Net 

32.7420 Nonoperating Federal Income Taxes 
32.7430 Nonoperating State and Local 
Income Taxes 

32.7440 Nonoperating Other Taxes 
32.7450 Provision for Deferred Nonoperating 
Income Taxes—Net 

32.7460 Provision for Deferred Nonoperating 
Related Nonoperating Income Taxes— 
Net 

Interest and Related Items 

32.75(01) Content of Accounts 
32.7510 Interest on Funded Debt 
32.7520 Interest Expense—Capital Leases 
32^530 Amortization of Debt Issuance 
Expense 

32.7540 Other Interest Deductions 

Extraordinary Items 

32-78(01) Content of Accounts 
32.7610 Extraordinary Income Credits 
32.7020 F-xtra anil nary Income Charges 
32.7630 Current Income Tax Effect of 
Extraordinary Items—Net 
32.7640 Prov ision for Deferred Income Tax 
Effect of Extraordinary Items—Net 

jurisdiction;*! Differences and Non regulated 
Income Accounts 

32.79(01) Content of Accounts 
32.7910 Income Effect of JunsdiUton.il 

Rato making Differences—Net 
32.7990 Nunregulated Net Income 
Glossary 

Appendix C.—Chart of Accounts—Class 
B Carriers 

Current Assets 
Cash and Equivalents 
Telecommunications Accounts 
Receivable 

Other Accounts Receivable 
Notes Receivable 
Interest and Dividends Receivable 
Accounts Receivable Allowance— 
Telecommunications 
Accounts Receivable Allowance—Other 
Notes Receivable Allowance 
Material and Supplies 
Prepayments 
Other Current Assets 


NoOcurrent Assets 
Investments 

Nonregulated Investments 
Deferred Charges 
. Other Jurisdictional Assets—Net 
Other Noncurrent Assets 

Regulated Plant 

Telecommunications Plant in Sen ice 
Telecommunications Plant Under 
Construction Short Term 
Telecommunications Plant Under 
Construction Long Term 
Property Held for Future 
Telecommunications Use 
Nonoperating Plant 

Telecommunications Plant in Service 
(TP/S)—Detail Accounts 

Network Support Assets 
Other Support Assets 
Switching Assets 

Information Origination/Termination 
Assets 

Transmission Assets 
Network Operations assets 
Other Assets 

Amortizable Tangible Assets 

Amortizable Intangible Assets 

Resenes 

Accumulated Depredation 
Accumulated Depreciation—Held for 
Future Telecommunications Usr 
Accumulated Depredation— 
Nonoperating 

Accumulated Amortization—Tangibk 
Accumulated Amortization—InLingibk 
Accumulated Amortization—Other 
Deferred Income Taxes 

Current Liabilities 

Account—Payable 
Notes Payable 

Advance Billing and Payments 
Customer's Deposits 
Current Maturities—Capital Least's 
Other Accrued Liabilities 
Other Current Liabilities 

Long Term Debt 

Obligations Under Capital Leases 
Other Long Term Debt 

Other Liabilities and Deferred Credits 

Other Long Term Liabilities 
Other Deferred Credits 
Other Jurisdictional Liabilities and 
Deferred Credits—Net 

Stockholders Equity 

Capital Stock 
Additional Paid-in Capital 
Treasury Stock 
Other Capital 
Retained Earnings 
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Income Statement Accounts 

l/teir/a/ft* 

[private Network Services Revenue 
Public Network Services Revenue 
F.nd User Revenue 

Carriers Carrier Facilities Revenue 
Special Access Revenue 
Customer Premises Facilities Service 
[ Revenues 
Miscellaneous Revenue 

Plant Specific Operations Expense 

Net Support Expense 
0thSupport Expense 
Switching Expense 

Information Originating/Temiinntion 

Expense 

Transmission Expense 
Network Operations Expense 

Plant Non-Specific Operations Expense 

Other Property. Plant and Equipment 

Expense 

Network Expense 
Access Expense 
Depreciation Expense 
Amortization Expense 

Customer Operations Expense 

Marketing 

Services 

Cor ferrate Operations Expense 

Executive and Planning 
General and Administrative 
Provision for Uncollectible Accounts 

Receivable 

Provision for Uncollectible Notes 

Receivable 

Other Operating Income and Expense 

Income from Customer Work 
Income from Plant Rentals 
Return from Nonregulated Use of 
Regulated Facilities 
Gains and Losses from Foreign 
Exchange 

Gains or Losses from Disposition of 
Und and Artwork 
Other Operating Cains and Ixrsses 

Operating Taxes 

Operating Investment Tax Credits—Net 
Operating Federal Income Taxes 
Operating State and Local Income Taxes 
Operating Other Taxes 
Provision for Deferred Operating income 
Taxes—Net 

Provision for Deferred Nonpropcriy 
Related Operating Income Taxes— 

Net 

Nonoperating Income and Expense 
Dividend Income 
Interest Income 

Income from Sinking and Other Funds 
Allowance for Funds Used During 
Construction 


Gains or Losses from the Disposition of 
Certain Property 
Other Nonoperating Income 
Special Charges 

Nonoperating Taxes 

Nonoperating Investment Tax Credits— 
Net 

Nonoperating Federal Income Taxes 
Nonoperating State and Local Income 
Taxes 

Nonoperating Other Taxes 
Provision for Deferred Nonoperating 
Income Taxes—Net 
Provision for Deferred Nonproperty 
Related Nonoperating Income 
Taxes—Net 

Interest and Related Items 

Interest Expense 

Interest Expense-Capital Leases 

Amortization of Debt Issuance Expense 

Extraordinary Income—Net 

Extraordinary Hems 

/unsdictional Differences and 
Nonregulated Income Hems 

Income Effect of Jurisdictional 
Ratemaking Differences—Net 
Nonregulated Net Income 

|FR Doc 85-803 Filed 1-10-05; 8:45 am] 

BILLING COOC 6712-01-U 


DEPARTMENT OF TRANSPORTATION 
Federal Highway Administration 
49 CFR Part 393 

I BMCS Docket No. MC-112; Notice No 64- 
81 

Citizen Band Radios on Buses 

agency: Federal Highway 
Administration (FHWA). DOT. 
action: Advance notice of proposed 
rulemaking. 

summary: As required by the Bus 
Regulatory Reform Act of 1982 (Pub. L 
97-281. September 20, 1982). the FHWA 
is requesting comments on a 
recommendation of the National 
Research Council. Transportation 
Research Board, of the National 
Academy of Sciences (NAS) concerning 
the use of citizen band radios (CD's) on 
buses. The NAS has recommended that 
the DOT retain the status quo and allow 
motor comers of passengers to continue 
to decide w hether their drivers should 
be permitted to use CB s in buses, 
subject to collective bargaining. 
date: Comments must be received on or 
before February 11.1985. 
address: All comments should refer to 
the docket number that appears at the 


top of this document and must be 
submitted (preferably in triplicate) to 
Room 3404, Bureau of Motor Carrier 
Safety. 400 Seventh Street. SW.. 
Washington. D.C. 20590. All comments 
received will be available for 
examination at the above address from 
7:45 a.m. to 4:15 p.m., ET, Monday 
through Friday, except legal holidays. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Neill L. Thomas. Bureau of Motor 
Carrier Safety. (202) 426-9767: or Mrs. 
Kathleen S. Markman. Office of the 
Chief Counsel (202) 426-0346, Federal 
Highway Administration. Department of 
Transportation. 400 Seventh St., SW., 
Washington. D.C. 20590. Office hours 
are from 7:45 a.m. to 4:15 p.m. c.h, 
Monday through Friday. 

SUPPLEMENTARY INFORMATION: A Study 
of the use of CB's on buses was 
undertaken by NAS as directed by 
Congress in the Bus Regulatory Reform 
Act of 1982 (Pub. L 97-261, 96 Stat. 

1120). Section 25 of that Act directed the 
Secretary of Transportation to enter into 
appropriate arrangements with NAS to 
conduct a study of the use of CB's on 
motor vehicles providing transportation 
of passengers subject to the jurisdiction 
of the Interstate Commerce Commission. 
The study was to determine, at a 
minimum, the following: 

(1) The effect on safety if such 
operators are authorized to use such 
radios; and 

(2) The effect on safety, health, and 
convenience of the passengers of such 
vehicles if such operators are authorized 
to use such radios. 

The Secretary was directed to initiate 
rulemaking no later than 60 days after 
NAS submitted its report to the 
Secretary and to the Congress, to 
determine whether bus drivers should 
be permitted to use CB's on such 
vehicles. The rulemaking must be 
completed within 120 days from the date 
this notice is published in the Federal 
Register. The reason for a 30 day 
comment period is to provide time for 
review of the comments and to issue a 
final rule within the time period 
established by Congress 

Previous Consideration 

T wo public hearings were conducted 
jointly by the FHWA and the National 
Highway Traffic Safety Administration 
during April 1979. in Washington. D.C. 
and Salt Lake City. Utah. These hearings 
were held in response to a petitionjor 
rulemaking and to a number of inquiries 
concerning the action certain for-hire 
motor carriers of passengers had taken 
to prohibit the use of CB radios on 
intercity buses. Meaningful evidence 
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lhal CB radios have a dired effect on 
the safety of operation of a motor 
vehicle did not surface from the data 
submitted at the hearings. 

A Federal policy had previously been 
adopted by the Department of 
Transportation, the Interstate Commerce 
Commission and the Federal 
Communications Commission. The 
agencies involved stated that the CB 
radios can offer a significant 
contribution to safety and service on the 
highways and their use was encouraged 
to promote highway safety and service. 

A Notice of Policy Statement on the 
Use of Citizen Band Radios, was issued 
by the F1IWA on January 17,1980 (45 FR 
3419) encouraging the use of CB*s, 
because as an in-vehicle communication 
system, it can offer a significant 
contribution to safety and emergency 
service on the highways. 

NAS Conclusions and 
Recommendations 

The NAS, in its report prepared by its 
Transportation Research Board (TRB), 
entitled "Study of Safety Benefits and 
Costs of Using Citizen Band Radios on 
Intercity Buses'*, has recommended that 
the Federal policy remain unchanged, 
and that individual companies 
determine for themselves whether or not 
to permit their drivers to use CB radios 
while on the job. 

In its report, prepared by the National 
Research Council, the TRB determined 
that the we of CB's by drivers of 
intercity buses may have some positive 
effects on the safety and convenience of 
passengers, but any such effects appear 


«r 


to lie very small and difficult to discern 
through scientific investigation. For 
example, as pointed out in the report, a 
small survey of bus speeds did not 
detect any noticeable increase in speeds 
for CB-equipped buses. Similarly, a 
review of on-board incidents showed 
that CB's might be used in only a limited 
number of situations, and that there is 
little basis for speculation whether any 
lives might be saved or serious injuries 
averted. Faced with these finding*, the 
report states that the use of CB radios 
by intercity bus drivers has little effect, 
either helpful or harmful. Therefore, the 
majority of the study committee 
concluded that it was inappropriate for 
the Federal government to intervene. 
Rather, resolution of this matter should 
be left to private sector collective 
bargaining. 

In brief, the committee concluded that 
the use of CB radios on intercity buses 
does not appear to encourage speeding, 
does not appear either to distract or 
stimulate drivers, nor does it appear to 
cause annoyance to passengers. Neither 
is there evidence of a significant number 
of on board or external incidents or 
accidents, the effects of which might 
have been ameliorated by the use of a 
CB. Therefore, while CB's on intercity 
buses do not appear to do any harm, 
neither do they appear to make a 
meaningful contribution to the health, 
safety, and convenience of the intercity 
bus riding public. A copy of the report 
may be obtained by writing to the 
Bureau of Motor Carrier Safety at the 
above shown address. 


In view of the rerommemlations jnd 
conclusions of NAS*, to which Com»rf*$f 
instructed the Secretary of 
Transportation to give substantial 
weight, the FHWA will continue to 
support its current policy, unless 
comments to the docket contain data 
substantiating that there is meaningful 
evidence that CB radios have a direct | 
and positive effect on the safety of 
operation of a motor passenger vchu Ic 
to an extent that warrants further 
rulemaking. 

The FHWA has determined that this 
document contains neither a major rule 
under Executive Order 12291 nor a 
significant regulation under the 
regulatory policies and procedures of 
the Department of Transportation A 
draft regulatory evaluation has been 
prepared and is available in the public 
docket for review. 

Based on the information available at 
this time it is believed that any action 
taken in this rulemaking will not have a 
significant economic impact on a 
substantial number of small entities 


List of Subjects in 49 CFR Part 393 

Motor carriers, Motor vehicle 
equipment. Motor vehicle safety. 

(49 U.S.C 3102; 49 CFR 1.48) 

(Catalog of Federal Domestic Assisfam • 
Program Number 20217. Motor Carrier 
Safely). 

Issued on: January 3.1985. 

Kenneth L. Pierson, 

Director. Bureau of Motor Carrier Safety 
|KR Doc. 83-914 Filed 1-10-65: 8:45 am) 
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Notices 


Tte section of tbe PEOERAL REGISTER 
contains doctsnents other than tides or 
proposed rules dial are applicable to the 
public Notices of hearings and 
nvesttgatoftft. committee meetings, agency 
cocoons and rulings derogation* ol 
authority, filing of petitions and 
applications and agoucy statements of 
organization and functions are examples 
of 4 c cuments appearing in this section 


DEPARTMENT OF AGRICULTURE 

Forest Service 

Lincoln National Forest Grazing 
Advisory Board; Meeting 

The Lincoln Natiun.il Forest Crazing 
Advisory Board wtU meet at 930 a.m.. 
January 24. 1985, at the School for 
Vtsualqr Handicapped Media Center 
Conference Room* Alamogordo* N'M 
The purpose of the meeting is to provide 
grazing permittees of the Lincoln 
National Forest means for offering 
advice and recommendations 
concerning: 

(a) Review of FY-85 Improvement 

Projects, 

|b| Allolment Management PI ins. 
Other items to be discussed tpchide 
off riiad vehicle use, nonuse, ten-year 
grazing permits, and status of Lincoln 
National Forest Land Management Plan, 
lamas R. Abbott. 

Foust Supervisor. 
fanunry 2.1985. 

P Hoc. 35-855 Filed MO-65; 8:45 wm| 

■Hi vo CODE SOft-n.M 


Soil Conservation Service 

Klckapoo Creek (Llpan) Watershed, 
Texas; Deauthorization of Federal 

Funding 

agency: Soil Conservation Serv ice. 

USDA. 

action: Notice of dcauthorizalion of 
federal funding. 

summary: Pursuant to the Watershed 
Protection and Flood Prevention Act, 
Public Law 83-566. and the Soil 
Conservation Service Guidelines (7 CFR 
®22) the Soil Conservation Service gives 
notic e of the deauthorization of Federal 
funding for Ihe Kickapoo Creek (Lipan) 
Wntarshed project. Ernth. Hood. Palo 
^‘nto, and Parker Counties. Texas, 
effective on December it. 1984. 


Federal Register 

Vol. 5a No 8 
Friday, |*nn«ry 11. 1985 


FOR FURTHER INFORMATION CONTACT. 

Billy C. Griffin, State Conservationist. 
Soil Conservation Service, W. R. Poage 
Federal Building. 101 South Main. 
Temple. Texas 70301. telephone 817/ 
774-1214. 

(Catalog of Federal Domestic Assistance 
Program Nn. 10904. Watershed Protection 
and Flood Prevention. Executive Onler 12372 
regarding State «rrd local denrtnghou.se 
review erf Federal and federally aireixted 
programs und projects is applicable. 

Charles Conklin. 

State Ad m mbit r ot hre Officer. 

|FR Dor.. 85-850 Piled 1-10-85; 8:45 am] 
BILUNG COOC 34KMS-M 


Little Luckiamute Watershed, Oregon; 
Deauthorization of Federal Funding 

agency: Soil Conservation Service. 
USDA. 

action: Notice of Dcautharization of 
Federal Funding. 


summary: Pursuant to the Watershed 
Protection and Flood Prevention Act 
Public Uw 93-566. and the Soil 
Conservation Service Guidelines (7 CFR 
622). the Soil Conservation Service gives 
notice of the deauthorization of Federal 
funding for Little Luckiamute Watershed 
project Polk County* Oregon effective 
on December 3,1984. 

FOR FURTHER INFORMATION CONTACT 

Jack P. Kanalz, State Conservationist* 
Soil Conservation Service. 1220 S. W. 
Third Ave*, 10th Floor, Portland Oregon 
503-221-2751. 

(Catalog of Federal Domestic Assistance 
Program No. 10904. Watershed Prut oet tun 
und Flood Prevention. Office of Management 
and Budget Circular No. A-95 regarding State 
and local clearinghouse review of Federal 
and federally assisted programs and projects 
is applicable. 

January 4.1985. 

William R. Evans. 

Assistant State Cause nation is t. 

|FR Uoc. 83-874 Filed 1-10-83; *43 am| 

BILLING COOC 34IO-V4-N 


Environmental Impact; South Fork 
Broad River Watershed, GA 

agency: Soil Conservation Service, 
USDA. 

action: Notice of a finding of no 
significant impact 


summary: Pursuant to section 102(2)(C) 
of Ihe National Environmental Policy 
Act of 1909: the Council on 
EnviroumeAtal Quality Guidelines (40 
CFR Pari 1500); and the Soil 
Conservation Service Guidelines (7 CFR 
Pari 650); The Soil Conservation Service, 
U.S. Department of Agriculture, gives 
notice that an environmental impact 
statement is not bemg prepared for the 
critical area treatment portion of Ihe 
South Fork Broad River Watershed, 
Georgia. 

for further information contact. 

B.C. Graham. State Conservationist Soil 
Conservation Service, 3S5 East Hancock 
Avenue, Federal Building. Box 13. 
Athens. Georgia. 30601* telephone: 404- 
546-2217. 

SUPPLEMENTARY INFORMATION: The 

environmental assessment of thi9 
federally assisted action indicates that 
the proposed action will not cause 
significant local, regional, or nationu! 
impacts on the environment. As a result 
of these findings. B.C. Graham. State 
Conservationist has determined that the 
preparation and review of an 
environmental impact statement are not 
needed. 

The objective of the sponsors is to 
stabilize sediment producing areas on 
roadbanks within the watershed. The 
planned works of improvement consist 
of establishing permanent vegetation on 
a total of 113 acres. 

The Finding of No Significunl Impact 
(FON9Q has been forwarded to the 
Environmental Protection Agency and to 
various Federal. State, and local 
agencies and interested parlies. A 
limited number of copies of the FONS1 
are available to fill single copy requests 
at the above address. Basic data 
developed during the environmental 
evaluation are on file and may be 
reviewed by contacting B.C. Graham. 

No administrative action on 
implementation of the proposal will be 
taken until 30 days after the date of this 
publication in the Federal Register. 

(Catalog of Federal domestic Assistance 
Program No. lo om, Watershed Protection 
and Flood Prevention Program. Office or 
Management and Budget Circular A-95 
regarding Slate and local clearinghouse 
review of Federal and federally asissted 
program* and projects is applicable) 
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Dotted lunuiiry 3.1985. 

U.C. Graham. 

% Slatr Consv n otion is t. 

JFK Doc 85-812 Filed 1-10-85: 8 45 *»m| 

BILLING CODE 341CMV-V 


Rock Creek Watershed, Oregon; 
Deauthorization of Federal Funding 

agency; Soil Conservation Service. 
USDA. 

action: Notice of Deauthorization of 
Federal Funding. 

summary: Pursuant to the Watershed 
Protection and Flood Prevention Act. 
Pub. L 83-5G6. and the Soil 
Conservation Service Guidelines (7 CFR 
Part 622), the Soil Conservation Service 
gives notice of the deauthorization of 
Federal funding for Rock Creek 
Watershed project. Gilliam 8 Morrow 
Counties. Oregon, effective on 
December 3.1984 

FOR FURTHER INFORMATION CONTACT; 

|ar.k P. Kanalz, State Conservationist. 
Soil Conservation Service, 1220 S.W. 
Third Ave. 16th Floor. Portland. Oregon. 
97204. 503-221-2751. 

(Catalog of Federal Domestic As*i-s!un< e 
Program No. 10.904, Watershed Protection 
and Flood Prevention. Office of Management 
and Budget Circular No. A-95 regarding Stale 
and local clearinghouse review of Federal 
and federally assisted program* and project* 
is applicable) 

Dated: January 4, 1985. 

William R. Evans, 

Aitsistunt State Consen ttioinst . • 

|F*R Doc. 85-890 Filed 1-10-85; 8 45 am| 

BILLING COOt 3410- IS-M 


DEPARTMENT OF COMMERCE 

Agency Forms Under Review by the 
Office of Management and Budget 
(0MB) 

DOC has submitted to OMB for 
clearance the following proposals for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 

Agency: National Oceanic and 
Atmospheric Administration 
Title: Market Assessment of National 
Ocean Service (NOS) Aeronautical 
Charts 

Form Number: Agency—N/A; OMB—N/ 
A 

Type of Request: New Collection 
Burden; 2.000 respondents: 508 reporting 
hours 

Needs and Uses: This survey will collect 
market data on aeronautical charts. 
The information will Ik? used to 
measure the possible effects of 


pending legislation on recovery of 
costs. 

Affected Public: Small businesses or 
organizations; individuals or 
households 

Frequency: One* time report 
Respondent's Obligation: Voluntary 
OMB Desk Officer. Sheri Fox. 395-3785 
Agency: National Oceanic and 
Atmospheric Administration 
Title: Fisheries Loan Fund 
Form Number Agency—N/A: OMB— 
0648-0133 

Type of Request: Reinstatement of a 
previously approved collection for 
which approval has expired 
Burden: 200 respondents: 2,200 reporting 
hours 

Needs and Uses: This program allows 
vessels other than those financed 
under the Fisheries Obligation Act to 
receive loan money to avoid 
defaulting on vessel mortgages 
Affected Public: Individuals or 
households: businesses or other for- 
profit institutions; small businesses or 
organizations 
Frequency: On occasion 
Respondent's Obligation: Required to 
obtain or retain a benefit 
OMB Desk Officer Sheri Fox. 395-3785. 

Copies of the above information 
collection proposals can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals (202) 377-4217. 
Department of Commerce. Room 6622. 
14th and Constitution Avenue NW.. 
Washington, D.C 20230. 

Written comments and 
recommendations for the proposed 
information collections should be sent to 
Sheri Fox, OMB Desk Officer. Room 
3235. New F.xecutive Office Building. 
Washington, D.C. 20503. 

Dated: January 7. 1985. 

Edward Midiala. 

Departmental Cleurum* Officer. 

|FR Doc. 83-806 Filed 1-10-85. 8 45 am) 

BILLING COOC 3S10-CW-M 


Bureau of the Census 

Service Annual Survey; Determination 

In accordance w ith Title 13, United 
States Code, sections 182, 224. and 225. 
and due Notice of Consideration having 
been published October 5.1984 (49 FR 
39355). I have determined that data 
covering 1984 operating receipts of 
selected service industries are needed to 
provide a sound statistical basis for the 
formation of policy by various 
governmental agencies and that these 
data also apply to a variety of public 
and business needs. This survey yields 
data on annual operating receipts and 


sales taxes for 1984 for selected ser>. ice 
industries. These data are not avail, li| t 
publicly from nongovernmental or o:hrr 
governmental sources on a continuing 
basis. 

The Census Bureau has expanded ihr 
coverage for the 1984 Service Annu I 
Survey to include the following: 
engineering, architectural and sun run* 
services, correspondence and vocational 
schools, accounting, auditing and 
bookkeeping services, arrangement yf 
passenger transportation, business 
serv ice*, and selected real estate 
services. For all new services, 2 years c! 
data (t984 and 1983) will be requested 

The Census Bureau will require a 
selected sample of firms operating 
service establishments in the Ignited 
States (with receipts size determining 
the probability of selection) to report on 
the 1984 Serv ice Annual Survey, The 
sample will provide, with measurable 
reliability, statistics on these subjects. 

We will furnish report forms to the 
firms covered by this survey and will 
require their submission within 15 days 
after receipt. We will provide copies of 
the forms upon written request to the 
Director. Bureau of the Census. 
Washington. D C. 20233. 

I have directed, therefore, that an 
annual survey be conducted for the 
purpose of collecting these data 

Dated: Januan 7.1985. 

John G. Keane. 

Director. Bureau of the Census. 

|FR Doc. 85-881 hied 1-10-85: 8:45 «m| 

BILLING COOC 3310-07-4* 


Foreign-Trade Zones Board 
I Order No. 2S8I 

Resolution and Order Approving the 
Application of the EDO, Inc., the 
Economic Development Council for 
the Peoria Area for a Foreign-Trade 
Zone and Subzone in the Peoria. IL 
Customs Port of Entry Area 

Proceedings of the Foreign-Trade 
Zones Board. Washington. D.C, 

Resolution and Order 

Pursuant to the authority granted in 
the Foreign-Trade Zones Act of June Jfi 
1934. as amended (19 U.S.C. 81a-81u) 
the Foreign-Trade Zones Board has* 
adopted the following Resolution and 
Order * 

The Board, having considered the 
matter, hereby orders: 

After consideration of the application 
of the EDC Inc., the Fxonomic 
Development Council for the Peoria 
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Area, a non-profit Illinois corporation 
affiliated with the Peoria Area Chamber 
uf Commerce, filed with the Foreign* 

Tr. de Zones Board (the Board) an May 
21.1984. requesting a grant of authority 
for establishing, operating, and 
maintaining a general-purpose foreign- 
ir ole zone in the Peoria. Illinois area, 
and a special purpose subzone for 
Ci vr pillar Tractor Company plants in 
the Peoria area, adjacent to the Peoria 
Customs port of entry, the Board, finding 
that the requirements of the Foreign* 
Trade Zones Act. as amended, and the 
Board's regulations are satisfied, and 
th.it the proposal is in the public 
interest, approves the application. 

As the proposal involves open space 
on which buildings may be constructed 
by parties other than the grantee, this 
approval includes authority to the 
grantee to permit the erection of such 
buildings, pursuant to Section 480 815 of 
thr Board’s regulations, as are necessary 
to cany out the zone proposal, providing 
that prior to its granting such permission 
it shall have the concurrences of the 
local District Director of Customs, the 
l’ S. Army District Engineer, when 
appropriate, und the Board’s Executive 
Secrotary. Further, the grantee shall 
notify the Board’s Executive Secretary 
fo; approval prior to the commencement 
of any manufacturing operation within 
thf general-purpose zone and any new 
manufacturing within the subzone. The 
Fl'Z Staff shall monitor the suhzone 
‘•["•rations to insure that zone 
;n x.oduret do not create imports that 
* Mild otherwise not have occurred. The 
Secretary of Commerce, as Chairman 
and Executive Officer of the Board, is 
hereby authorized to issue a grant of 
authority und appropriate Board Order. 

(Irani To Establish, Opera to. ami 
Maintain o Foreign -Trade Zone and 
S bzcme in the Peoria, Illinois Arvo 

Whereas, by an Act of Congress 
approved June 18.1934. an Act To 
provide for the establishment operation, 
and maintenance of foreign-trade zones 
in ports of entry of the United States, to 
expedite and encourage foreign 
commerce, and for other purposes." as 
amended (19 U.S.C. 81a-81u| |the Art), 
the Foreign-Trade Zones Board (the 
Board) is authorized and empowered to 
grant to corporations the privilege of 
establishing, operating, and maintaining 
foreign-trade zones in or ad ja cen t to 
ports of entry under the Jurisdiction of 
the United States; 

W hereas, llie EDC. Jnc- the Economic 
development Council for the Peoria 
Area (the Grantee), a non-profit Illinois 
f ^rporatkm affiliated with the IVoria 
Area Chamber of Commerce, has made 
application (filed May 21.1984. Docket 


29-84. 49 FR 22842) in due and proper 
form to the Board, requesting the 
establishment, operation, and 
maintenance of a foreign-trade zone at * 
sites in and near Peoria. Minors, and a 
special-purpose subzone for the 
manufacturing and distribution facilities 
of Caterpillar Tractor Company in the 
Peoria area, adjacent to the Peoria 
Customs port of entry: 

Whereas, notice of said application 
has been given and published, and full 
opportunity has been afforded all 
interested parties to be heard: 

Whereas, the Board notes that, in 
approving zones and subzones, it retains 
authority to restrict or prohibit activity 
found to be detrimental to the public 
interest after the operation is underway: 
and. 

Whereas, the Board has found that the 
requirements of the Act and the Board’s 
regulations (15 CFR Part 400) are 
satisfied: 

Now. therefore, the Board hereby 
grants to the Grantee the privilege of 
establishing, operating, and maintaining 
a foreign-trade zone nnd subzone, 
designated on the records of the Board 
as Zone No. 114 and Subzone No. 114A 
at the locations mentioned above and 
more particularly described on the maps 
and drawings accompanying the 
application in Exhibits LX and X subject 
to the provisions, conditions, and 
restrictions of the Act and the 
regulations issued thereunder, to the 
same extent as though the same were 
fully set forth herein, and also to the 
following express conditions and 
limitations: 

Activation of the foreign-trade zone 
and subzone shall be commenced by the 
Grantee within a reasonable time from 
the date of issuance of the grant, and 
prior thereto the Grantee shall obtain all 
necessary permits from Federal. State, 
and municipal authorities. 

The Grantee shall allow officers and 
employees of the United States free and 
unrestricted access to and throughout 
the foreign-trade zone and subznnc sites 
in the performance of their official 
duties. 

The Grantee shall notify the Executive 
Secretary of the Board for approval prior 
to the commencement of any 
manufacturing operations within the 
general-purpose zone, and any new 
manufacturing within the subzone. 

Sublime operations will be monitored 
by the FTZ Staff to determine their 
economic effects. 

The grant shall not be construed to 
relieve the Grantee from liability for 
injury or damage to the person or 
property of others occasioned tty the 
construction, operation, or maintenance 


of said zone or subzone, and in no event 
shatl the United States be liable 
therefor 

'The grant is further subject to 
settlement locally by the District 
Director of Customs and the Army 
District Engineer with the Grantee 
regarding compliance with their 
respective requirements for the 
protection of the revenue of the United 
States and the installation of suitable 
facilities. 

In witness whereof, the Foreign-Trade 
Zones Board has caused its name to be 
signed and its seal to be affixed hereto 
by its Chairman and F.xecotive Officer 
at Washington. D C. this 21st day of 
December, 1984 pursuant to Order of the 
Board. 

Foreign-Trade Zones Board. 

Malcolm Baldngn. 

Chairman and Executive Officer. 

Attest: 

|ohn | Da Paata, Jr.. 

Execatn e Sec rotary. 

fFR Dor. B^O07 Filed 1 10-85.0,45 am\ 

BIUINO CODE 3510-DS-M 


International Trade Administration 
IC-56S-4011 

Preliminary Affirmative Countervailing 
Duty Determinations; Certain Textile 
Mill Products and Apparel From the 
Philippines 

agency: Import Administration. 
International Trade Administration. 
action: Notice. 

SUMMARY: We preliminarily determine 

that certain benefits which constitute 
bounties or grants within the meaning of 
the countervailing duty law are being 
provided to manufacturers, producers, 
or exporters in the Philippines of certain 
textile mill products and apparel. The 
estimated net bounty or grant is 1.49 
percent ad valorem for textile mill 
products and 1.33 percent ad valortw 
fur apparel We are directing the U.&. 
Customs Service to suspend liquidation 
of nil entries of textile mill products and 
apparel from the Philippines, except 
those produced by Aris Philippines. C&S 
Manufacturing Corporation and 
Philippine Handicraft. Inc., that am 
entered, or withdrawn from warehouse, 
for consumption after the date of 
publication of this notice, and to require 
a cash deposit or bond on entries of 
these products m the amount equal to 
the estimated net bounty or grant. 

These investigations were initiated by 
the Department under the title "Certain 
Textiles and Textile Products from the 
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Philippines/* Because of the numbet of 
products covered, and the differences in 
those products, the Department 
determined that it should conduct 
separate investigations—one on textiles 
and non-apparel textile products, and 
one on apparel. Because of the potential 
for confusion, as apparel can also be 
considered a textile product, we are 
changing the titles of these 
investigations to "Certain Textile Mill 
Products and Apparel from the 
Philippines/* The scope of these 
investigations remains the same as 
announced in the initiation. 

If these investigations proceed 
normally, we will make our final 
determinations by March 15.1985. 
EFFECTIVE date; January 11,1985. 

FOR FURTHER INFORMATION CONTACT: 
Melissa Skinner or Rick Herring. Office 
of Policy and Office of Investigations, 
Import Administration. International 
Trade Administration. U.S. Department 
of Commerce. 14th Street and 
Constitution Avenue NW„ Washington. 
D C. 20230; telephone: (202) 377-4412 or 
377-0187. 

SUPPLEMENTARY INFORMATION: 

Preliminary Determinations 

Based upon our investigations, we 
preliminary determine that there is 
reason to believe or suspect that certain 
benefits which constitute bounties or 
grants within the meaning of section 303 
of the Tariff Act of 1930, as amended 
(the Act), are being provided to 
manufacturers, producers, or exporters 
in the Philippines of certain textile mill 
products and apparel. For purposes of 
these investigations, the following 
programs are preliminarily found to 
confer a bounty or grant: 

• Preferential Export Credits. 

• Preferential Tax Benefits. 

• Development Bank of the 
Philippines Interest Moratorium 

We estimate the net bounty or grant 
to be 1.49 percent ad valorem for textile 
mill products and 1.33 percent ad 
valorem for apparel. 

Case History 

On August 2.1984, we received a 
petition from the American Textile 
Manufacturers Institute, the 
Amalgamated Clothing and Textile 
Workers Union, and the International 
Ladies' Garment Workers Union, on 
behalf of the U.S. industry producing 
certain textile mill products and apparel. 
In compliance with the filing 
requirements of section 355.26 of our 
regulations (19 CFR 355.26). the petition 
alleges that manufacturers, producers, 
or exporters in the Philippines of textile 
mill products and apparel receive. 


directly or indirectly, benefits which 
constitute bounties or grants within the 
meaning of section 303 of the Act. 

We found that the petition contained 
sufficient grounds upon which to initiate 
countervailing duty investigations, and 
on August 30.1984. we initiated such 
investigations (49 FR 34381). We stated 
that we expected to issue preliminary 
determinations by October 35,1984. On 
September 21.1984, we determined 
these investigations to be 
"extraordinarily complicated." as 
defined in section 703(c)(1)(B) of the Act. 
Therefore, we extended the period for 
making our preliminary determinations 
until not luter than December 31.1984 
(49 FR 42772). 

Since the Philippines is not a "country 
under the Agreement" within the 
meaning of section 701(b) of the Act and 
the merchandise being investigated is 
dutiable, sections 303(a)(1) and (b) of the 
Act apply to these investigations. 
Accordingly, the domestic industry is 
not required to allege that, and the U.S. 
International Trade Commission is not 
required to determine whether, imports 
of these products cause or threaten 
material injury to a U.S. industry. 

Due to the scope of these 
investigations, we employed a two-step 
questionnaire process. We presented a 
preliminary questionnaire to the 
government of the Philippines in 
Washington. D.C.. on August 28,1984. 
Based on the responses to the 
preliminary questionnaire, we requested 
responses from those producers who 
account for at least 60 percent of the 
textile mill products and apparel 
exported to the United States. We 
selected eight textile producers and 
exporters, and ten apparel producers 
and exporters to respond to the detailed 
questionnaire. On October 29.1984. we 
presented the detailed government and 
company questionnaires to the 
government of the Philippines in 
Washington. D.C. The resjxmses to our 
detailed questionnaires were received 
on November 28 and December 3.1984. 
Nine companies made timely requests 
for exclusion and were sent copies of 
the detailed questionnaires. The 
responses of Aris Philippines. GAS 
Manufacturing Corporation and 
Philippine Handicraft. Inc., indicate that 
they receive benefits which are de 
minimis . and therefore, they are 
excluded from these preliminary 
determinations. Other companies 
requesting exclusion have been included 
in the suspension of liquidation. 

Certain respondents in the Certain 
Textile Mill Products and Apparel 
investigations have raised the issue as 
to whether petitioners have standing lo 
file these cases. W r e addressed this issue 


in our preliminary determinations of 
Certain Textile Mi/l Products and 
Apparel from Indonesia (49 FR 49672, 
December 21.1984). See that notice fur 
our comments on the issue of 
petitioners’ standing. 

Scope of the Investigation 

The products covered by these 
investigations are certain textite mill 
products (textiles) and apparel, which 
are described in Appendix A. attached 
to this notice. 

Analysis of Programs 

Throughout this notice, we refer to 
certain general principles applied to the 
facts of the instant investigation. Thcsi* 
principles are described in the 
"Subsidies Appendix" attached to the 
notice of "Cold-Rolled Carbon Steel 
Mat-Rolled Products from Argentina; 
Final Affirmative Countervailing Duty 
Determination and Countervailing Duty 
Order." which was published in the 
April 28,1984, issue of the Federal 
Register (49 FR 18006). 

Consistent with our practice in 
preliminary determinations, where a 
response to an allegation denies the 
existence of a program, receipt of 
benefits under a program, or eligibility 
of a company or industry under a 
program, and the Department has no 
persuasive evidence showing that the 
response is incorrect, we accept the 
response for purposes of the preliminary 
determination. All such responses, of 
course, are subject to verification. If the 
response cannot be supported at 
verification, and the program is 
otherwise countervailable, the program 
will be considered a subsidy in the final 
determination. 

For purposes of these preliminary 
determinations, the period for which we 
are measuring bounties or grants ("the 
review period") is calendar year 1983. 

Based upon our analysis of the 
petition and the response to our 
questionnaires, we preliminarily 
determine the following: 

1. Programs Determined to Confer 
Bounties or Grants 

We preliminarily determine that 
bounties or grants are being provided to 
manufacturers, producers, or exporters 
in the Philippines of certain textile mill 
products and apparel under the 
following programs. 

A. Preferential Export Credit 

Petitioners allege that the exporters of 
the products under investigation reccivr 
preferential export credit at below 
market rates through the rediscounting 
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program run by the Central Bank of the 
Philippines. 

The export packing credit ptogram 
(KPC) is a rediscounting program offered 
liy the Central Dank of the Philippines, 
which provides credit on eligible paper 
with original maturity of one year or 
less. Upon receipt of a letter of credit, an 
exporter may request from a commercial 
bank a loan predicated on the letter of 
rredil to finance working capital and 
uthcr requirements. From january to 
November, the maximum interest rate 
»h.irgcable to exporters under this 
program was 12 percent. In November 
1983 * the Central Bank adjusted the 
reloading rotes to a maximum of the 
Manila Reference Rate (as published by 
the Central Bank of the Philippines) less 
2 percentage points The Central Bank 
rndiscounts up to 80 percent of the letter 
of credit at a rate of three percent. 

During the review period, the average 
annual commercial bank interest rate on 
short-term loans (one year and less) was 
18.83 percent. Since this program is 
available solely to exporters and 
interest rates arc less than those for 
comparable commercially available 
loans, we preliminarily determine that 
this program confers a bounty or grant 
upon the products under investigation. 

The benefit provided by this program 
was calculated by applying the interest 
di fferential to the amount of loans taken 
uut during the review period for the 
days outstanding. Wc determined that 
the most appropriate comparable 
commercial interest rate was the 
average of the monthly weighted 
average interest rates charged by 
commercial banks on secured loans with 
a duration of one year or less (as 
published by the Central Bank of the 
Philippines). The responses provided 
information on EPCs used to finance 
exports to the United States and, for one 
producer, on total EPCs. To determine 
the amount of benefit to be applied to 
l S. exports, we mutiplied the benefit 
frinn total EPCs by that producer’s 
percentage of U S. exports to total 
» xports, where appropriate. Otherwise, 
wc used the amount of the benefit 
received on EPCs used to finance 
• xports to the U.S. We then allocated 
the amount of the total benefit received 
by all producers over total exports to the 
D S. of the products under investigation. 
On this basis, we calculated a bounty or 
want in the amount of 1.08 percent ad 
valorem for textiles and 0,80 percent ad 
valorem for apparel. 

ft Preferential Tux Benefits 

Petitioners allege that producers and 
exporters of the products under 
investigation receive a variety of 
preferential lax benefits under the 


Export Processing Zone Authority 
(EPZA) created by PD p6. as amended 
by PD 1449. ARticles 4B and 49 of the 
Omnibus Investment Code (OIC). and 
Sections 11 and 12 of the Investment 
Incentive Policy Act of 1983 (IIPA). 

To be eligible for incentives granted 
by the EPZA a company must be located 
in one of the designated export zones. 

To locate in one of the zones a company 
is required to export a certain 
percentage of its production. Because 
availability of the incentives is limited 
to companies located in the zones, and 
location in the zones is contingent upon 
export performance, we preliminarily 
determine that Section 17(a) of the PD 66 
confers a bounty or grant on the export 
of the products under investigation. 

The Board of Investments (BOI) is 
responsible for administering the OIC 
and IIPA. The BOI prepares an annual 
Investment Priority Plan listing the 
preferred areas of investment,” which 
designates areas of economic activity. 
Firms operating in these areas are 
entitled to apply for incentives under the 
OIC and IIPA. 

Articles 48 and 49 of the OIC provide 
for incentives to “registered export 
producers” and ‘'registered export 
traders.” A “registered export producer" 
is defined in the OIC as a registered 
producer which manufactures and 
exports or sells export products that 
meet certain standards set by the Board 
of investments (BOI). A “registered 
export trader" is defined as a registered 
export trading company that trades the 
products of registered export producers. 
Because availability of the incentives is 
limited to companies registered under 
Articles 48 and 49 of the OIC, and 
registration is contingent upon export 
performance, we preliminarily 
determine that Article 48(b) and 46(f) of 
the OIC confers bounties or grants on 
the export of the products under 
in vest iga lion. 

The IIPA. enacted in January' 1963. 
amends the OIC. Section 11 of the IIPA 
specifically amends Article 46 and 
Section 12 amends the OIC to insert new 
Articles 48-A and 46-B. Companies 
which were registered under the OIC 
prior to January 1963, may continue to 
receive the incentives offered under the 
OIC. or may choose to re-register under 
the IIPA. Companies which originally 
register under the IIPA are eligible only 
for the incentives offered by t|ie IIPA. 
Article 46, as amended by Section 11. 
offers incentives for “registered new or 
expanding export producers.” Articles 
46-A and 46-B. as inserted by Section 
12, provide for incentives to “registered 
existing export producers” and 
“registered indirect export producers.” 


respectively. Some of the incentives 
available to companies under the OIC 
have been eliminated bv the IIPA. 
Others have been modified or added. 
Because registration under Articles 48, 
4ft-A. and 48- B continues to be 
contingent upon export performance, we 
preliminarily determine that Article 
48(d) of the IIPA confers a bounty or 
grant on the export of the products 
under investigation. 

One of the companies chosen to 
receive our questionnaire is registered 
under the EPZA and located in the 
Bataan Export Processing Zone. The 
other companies that responded to our 
questionnaire are registered with the 
BOI as export producers or export 
traders under the OIC. or the UPA. 

1. Exemption from Duties on Imported 
Capital Equipment, Article 48(f) of the 
OIC. Article 48(a) of the IIPA and 
Section 17(a) of PD 66 provide for the 
importation of capital equipment with a 
100 percent exemption of the tariff 
duties and compensating tax payable. 
One textile producer and one apparel 
producer received an exemption from 
duties on the importation of capitul 
equipment during the review period 
under Article 46(a). One apparel 
producer received an exemption from 
duties on the importation of capital 
equipment during the review period 
because of his location in on Export 
Processing Zone. 

Article 45(d) of the OIC provides for 
an exemption of 50 percent of the duties 
on imported capital equipment and 
Article 45(a) of the IIPA provides un 
exemption of 50 percent of the duties on 
imported capital equipment to 
nonpionper domestic producers. Article 
45(d) of the OIC has been determined 
not to confer a bounty or grant on the 
basis that both in law and in practice, it 
is not limited to a specific enterprise or 
industry or group of enterprises or 
industries. (See “Final Affirmative 
Countervailing Duty Determination: 
Canned Tuna from the Philippines.” 48 
Fed Reg. 50133). Therefore, the 
difference between the amount of 
exemption allowed under Article 48(f). 
48(a) or Section 17(a) and the amount 
that would have been allowed (50 
percent) hud the claims been Filed under 
Article 45(d) of the OIC, is preliminarily 
determined to confer a bounty or grant 
on the export of the products under 
investigation. We calculated the benefit 
by taking 50 percent of the amount of 
the exemption taken under the different 
laws and allocating that amount over 
total exports of the products under 
investigation. On this basis, we 
calculated a net bounty or grant, under 
Article 48(a). in the amount of 0.16 
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percent ad valorem for textiles and 0.12 
percent trd valorem for apparel. Wt» 
calculated a net bounty or grant under 
Section 17(a). in the amount of 0.01 
percent ad valorem for uppareL 

2. Tax Deduction for Direct Lahttr 
Costs and Local Raw 

Materials . Article 48(b) of the OIC 
provides a tax deduction for direct labor 
costs and local raw materials. A 
registered export producer may, for the 
first five years from the date of its 
registration or initial commercial 
operation, dedbet from its total taxable 
income from domestic and export sales 
by its registered operation an amount 
equivalent to the direct labor costs of its 
domestic and export products and the 
local raw material costs incurred in the 
production of its export products. The 
total deduction may not exceed 25 
percent of the company’s total export 
revenoe. Five textile producers and 
three apparel producers used this 
incentive during the review period. The 
benefit provided by this Article is the 
amount of tax savings which were 
claimed on the tax return filed during 
the review period. We calculated the 
benefit bv applying the corporate tax 
rate to the amount of deduction claimed 
and them allocating the resulting tax 
savings <tver total exports of the 
products under investigation. On this 
basis, we calculated a bounty or grant In 
the amount of 0.08 percent ad valorem 
for textiles and 0.08 percent ad valorem 
for apparel. 

3. Article 48(d) of the—UPA Tax 
Credit an Met Local Content. Article 
48(d| provides for a tax credit on net 
local content of exports for registered 
new or existing export producers. One 
of the companies under investigation 
responded that it received a tax credit 
on net local content due to its 
registration under PB 391 (11PAF 
Because receipt of this tax credit is 
contingent upon export performance, we 
preliminarily determine that this 
program confers a bounty or grant on 
the export of the products under 
investigation. We calculated the benefit 
from this program by allocating th* 
amount of the tax credit received in the 
year of rev lew over total exports of the 
products under investigation. On this 
basis we calculated a bounty or grant in 
the amount uf 0.12 percent aid valorem 
for textiles and 0.06 percent od valorem 
Tor apparel. 

C. Development Bank of tire 
Philippines Interest Moratorium. 
Petitioners allege that the Development 
Bank of the Philippines (DBP) has 
provided equity infusions into 
Continental Manufacturing Corporation 
and Kedson Garments on terms 
inconsistent with commercial 


considerations. According to the resonse 
of the government of the Philippines, the 
DBP has not provided equity infusions 
into either of those companies. 

However, the annual report of one of the 
companies producing textiles indicates 
that the DBP has converted outstanding 
loans and interest pay aide by that 
company to the DBP into that company's 
common and preferred stock. The report 
states that the company has not yet 
recognized the conversion, due to the 
necessity of amending its Articles of 
Incorporation. The company’s annual 
reports indicate that the company is not 
making interest or principal payments 
on the loans that would be converted. 
The annual report of one of the 
companies producing apparel indicates 
that, although there is a plan under 
which the DBP will convert its 
outstanding debt to equity in the 
company, it Jias not yet implemented 
this plan. This company’s annual report 
indicates that the company is not 
making interest or principal payments 
on these loans. Therefore, for our 
preliminary determinations, we consider 
these to be interest free loans in the 
amount of the debt plus interest to be 
converted to equity. We calculated the 
benefit provided by these loans as the 
amount of interest that the company 
would pay on a short-term loan granted 
at the commercial interest rate. 

The net benefit is allocated over total 
sales. On this basis, we calculated a 
bounty or grant m the amount of 0.05 
percent ad valorem for textiles and 0.24 
percent ad valorem for apparel. 

11. Programs Determined Not To Confer 
Bounties or Grants 

W r e preliminarily determine that 
bounties or grants are not being 
provided to manufacturers, producers, 
or exporters in the Philippines of certHin 
textile mill products and apparel under 
the following programs. 

A Incentives A vai!able Under the 
Export Processing Zone Authority 

1. Preferential Leasing Rotes. 

Petit loners allege that exporters of the 
products under investigation located in 
the Bataan Export Processing Zone 
(BEPZ) receive land lease rates and 
occupancy terms that arc much more 
favorable than comparable rates and 
terms in the suburbs of Manila. The 
responses of the government of the 
Philippines and the company located in 
the BEPZ state that the rates and terms 
are not favorable. The annual report of 
the EPZA indicates that it is not 
operating at a loss. Due to the 
differences in the location and the 
services available in the different areas 
of the country, it would be inappropriate 


to compare the land lease rates and 
occupancy terms of the BEPZ and the 
suburbs cif Manila. Therefore, since the 
information on the record indicates that 
the Zone is not operating at a loss and 
we have no other information to suggest 
that the Zone is run on manifestly 
uncommercial terms, we preliminarily 
determine that this program does not 
confer a bounty or grant. 

2, Tax Deductions. Petitioners allege 
that exporters of the products under 
inv estigation are eligible for tax 
deductions for organizational and pre 
operating expenses: sales and 
compensating taxes and duties on 
supplies, raw materials, and 
semimanufactures used in export 
production: expansion costs: and labor 
training costs. The amount of deducliun 
allowable under the EPZA is the same 
as the amount that is provided to 
producers registered under Article 45 of 
the OIC. Since Article 45 has been 
determined not to confer a bounty or 
grant on the basis that registration ami 
benefits provided under Article 45 an* 
not limited to a specific enterprise or 
industry or group of enterprises or 
industries (See “Final Affirmative 
Countervailing Dufy Determination: 
Canned Tuna from the Philippines." 4B 
Fed. Reg. 50133), we preliminarily 
determine that this program does not 
confer a bounty or grant. 

B, Additional Incentives Under the 
Omnibus Investment Code and the 
Investment Incentive Policy Act of J9SJ 

1 Loss Carryforward. Petitioners 
allege that exporters of the products 
under investigation are allowed to 
reduce their taxable income by a 
carryforward of new operating lasses. 
One of the producers of the products 
under investigation reduced their 
taxable income by a carryforward of net 
operating losses. 'Hie OIC allows for the 
carryforward of net operating losses 
incurred in any of the first 10 years of 
operation as a registered export 
enterprise. The same provision is 
available to domestic producers unck'r 
Article 45(b) of the OIC Since Article 45 
has been determined not to confer a 
bounty or grant on the basis that 
registration and benefits provided under 
Article 45 are not limited to a specific 
enterprise or industry or group of 
enterprises or industries (See “Final 
Affirmative Countervailing Duty 
Determination: Canned Tuna from the 
Philippines/’ 48 Fed Reg. 50133), we 
preliminarily determine that this 
program does not confer a bounty or 
grant. 

2. Article 48fc). Petitioners allege that 
exporters of the products under 
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investigation benefit from Article 48(c) 
of the 11PA that provides for a tax credit 
on the net value earned by registered 
new or expanding export producers. The 
same provision is available to domestic 
producers under Article 45(c) of the 
11 PA. Since Article 45 has been 
determined not to confer a bounty or 
gmnt on the basis that registration and 
benefits provided under Article 45 are 
not limited to a specific enterprise or 
industry or group of enterprises or 
industries (See "Final Affirmative 
Countervailing Duty Determination: 
Conned Tuna from the Philippines/' 48 
FR Ml33). we preliminarily determine 
that this program does not confer a 
bounty or grant. 

III. Programs Determined Not To Be 

Used 

We preliminarily determine that 
manufacturers, producers or exporters 
in the Philippines of certain textile mill 
products and apparel did not use the 
following programs which were listed in 
cur notice of initiation. 

\. Certain Provisions Provided Under 
the Export Processing Zone Authority 

Petitioners allege that the exporters of 
the products under investigation which 
»ire located in Export Processing Zones, 
specifically the Bataan Export 
Processing Zone, receive the following 
incentives provided for under the EPZA: 

Section 18(a), which provides for a 
net operating loss carry-over for zone- 
registered enterprises; 

Section 18(b), which provides for the 
use of accelerated depreciation: 

Section 18(c), which provides for the 
exemption from export taxes on the 
products exported from an export zone: 

Section 18(d), which provides for 
foreign exchange assistance in the form 
of priority in the allocation of foreign 
exchange; 

Section 18(e), which provides for 
financial assistance to zone-registered 
enterprises by conferring on them the 
same privileges accorded to enterprises 
approved by and registered with the BOI 
under any other law; 

Section 18(g), which allows the 
deduction of labor training expenses; 

Section 18(h), which allows the 
deduction of organizational and 
operating expenses for 10 years: and 

Section 18(i). which provides for a tax 
credit on supplies, raw materials and 
semi-manufactured products used in the 
manufacture, processing or production 
xport product and Forming a p 
thereof. 

Hie responses slate that none of the 
producers which are zone-registered 
enterprises used any of these incentive*. 


Therefore, we preliminarily determine 
that these incentives were not used. 

// Certain Incentives to Exporters 
Under the Export Incentives Act and 
Sections It and 12 of the Investment 
Incentive Policy Act of 1983 

Petitioners allege that firms exporting 
the products under investigation to the 
U.S. are receiving countervail,ible 
benefits under these laws. Article 48(b) 
of the OIC provides for the total 
exemption from export taxes, duties, 
imposts, and fees on exported products. 
The responses state that exports of 
textiles and apparel are not otherwise 
subject to these taxes. Therefore, we 
preliminarily determine that these 
Articles were not used. 

IV. Programs for Which Additional 
Information is Needed 

We preliminarily determine that 
additional information is needed for the 
following programs which were listed in 
our notice of initiation. 

.4. Foreign Currency Retention Scheme 

Petitioners allege that the producers 
and exporters of the products under 
investigation benefit from a so-called 
export deduction program, under which 
export-oriented industries are allowed 
to use a part of their export proceeds for 
the repayment of loans obtained for 
imports of machinery, raw materials, 
and other requirements. They state that 
normally foreign currency must be 
surrendered to an authorized agent of 
the Central Bank, and that no foreign 
currency or foreign exchange may leave 
the Philippines without approval of the 
Central Bank. The responses of the 
individual companies state that some of 
the producers of the products under 
investigation were able to obtain foreign 
currency. We will investigate further to 
determine whether there was any 
preference in their ability to obtain such 
currency. 

B. Preferential Access to Foreign 
Exchange 

Petitioners allege that exporters of the 
products under investigation are given 
priority access to foreign exchange for 
financing imports. In addition, 
petitioners allege that exporters of the 
products under investigation have 
preferential access to foreign exchange 
under a program run by the Philippine 
International Trading Corporation. The 
responses of the individual companies 
state that some of the producers of the 
products under investigation were able 
to obtain foreign currency. We will 
investigate further to determine whether 
there as any preference in their ability 
to obtain such currency. 


C. Tax Incentives for Preferred 
Investments 

Petitioners allege that the Omnibus 
Investment Code as amended by the 
Investment Incentive Policy act provides 
that the Board of Investments may grant 
tax incentives to preferred producer 
enterprises. We believe that we have 
covered nil of the tax incentives of this 
program In the other sections of this 
notice. 

IX Section 17(f) of PD 60 Creating the 
Export Processing Zone Authority 

Petitioners allege that the Section 17(f) 
of PD GO confers a bounty or grant 
because it allows for the exemption 
from local taxes and licenses. As w e 
understand the operation of these zones 
they operate as federal government 
districts in that if taxes were to be paid, 
they would be federal not local taxes. 
We will seek more information on the 
operation of these zones for our final 
determination. 

Suspension of Liquidation 

In accordance with section 703(d) of 
the Act we are directing the U.S. 
Customs Service to suspend liquidation 
of all entries of certain textile mill 
products and apparel from the 
Phillipines which are entered or 
withdrawn from warehouse, for 
consumption on or after the date of 
publication of this notice in the Federal 
Register and to require an ad valorem 
cash deposit or bond for each such entry* 
of this merchandise as follows: 



Product 

Ad 

V 00N IN 

rat* 



UXJr* 

c«nt1 

TftyftiM _____ 


1 49 

Appan* - 


143 


l 


The following will remain in effect 
until further notice. 

Verification 

In accordance with section 776(a) of 
the Act we will verify the data used in 
making our final determination. As 
previously stated, we will not accept 
any statement in the response that 
cannot be verified in our final 
determination. 

Public Comment 

In accordance with section 355.35 of 
our regulations wc will hold a public 
hearing, if requested, to afford interested 
parties an opportunity to comment on 
these preliminary determinations at 
10:00 a.m. on February* 18, 1985. at the 
U.S. Department of Commerce. Room 
3708.14th Street and Constitution 
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Avenue NW.. Washington. DC 20230. 
Individuals who wish to participate in 
the hearing must submit a request to the 
Deputy Assistanct Secretary for Import 
Administration. Room B-099. at the 
above address within 10 days of the 
publication of this notice. 

Requests should contain: (1) the 
party's name, address, and telephone 


number (2) the number of participants: 
(3) the reason for attending: and (4) a list 
of the issues to he discussed. In 
addition, pre hearing briefs in a least 10 
copies must be submitted to the Deputy 
assistant Secretory by February 11.1905 
Oral presentations will be limited to 
issues raised in the briefs. All written 
views should be filed in accordance 


with 19 CFR 355.34. within 30 days of th* 
publication of ths notice, at the above 
address and in at least 10 copies. 

This notice is published pursuant to 
section 703(f) of the Act (19 U.S.C. 

1671 b(f)). 

Alan F. tfolmer. 

Deputy Assistant Secretary for import 
Administration . 


A. TEXTILE MUX PRODUCTS 


303.1000 

303.2040 

Yams 

307 6810 307X620 

307.6830 

310.5049 

31S.35O0 

315.4500 

Cordage 

31&3000 3105600 

319X300 

319.0500 



Fabrics 

328.1004 320.4002 

335.7500 







Special Constructional Fabrics 


347X040 348X000 348.0095 348X675 349.1000 351.0500 
351.3000 351.4010 351.4010 351 4660 351.8060 352-8060 
353.5052 355.2500 355.4530 357.1500 357.7060 357X060 
358.0210 ...... 


Textile Furnishings 

360.1515 300.1520 300.4225 300.4825 360.7000 360.7800 
360.7900 300.8300 3014500 301 4800 301.5420 361,5426 

361.5620 361X600 363 0120 363.0200 363X515 363 0525 

303.2562 363 2564 363-2575 363.2580 363.3020 363.5115 

363 6512 363 8555 365.5000 365.7825 365.7855 305 7865 

365.B100 365.8300 385.8640 365.8600 365.8670 365.8680 

366.1540 366.1840 306.1655 366.4000 366.4700 366.4820 

366 4840 366.5100 306.5400 366.5740 366.7200 306.7700 

366.7925 366.7930 367.5500 367.6025 367 6040 367.6060 

367 6500 727X200 


Miscellaneous 

385.5000 385 6120 385.6140 365.6300 365.6040 386 0430 
386.2000 386.5045 387.3700 389 3000 389.4000 389.5000 
389.8265 389.7000 


B. APPAREL 


Wearing Apparel 

370.0000 370.1200 370.1600 370.6420 372.1010 372.1020 
372.1030 972.1036 37Z1O40 372.1000 372.1540 372.1500 
372.3500 372 6020 372 7000 372.7520 372.7540 373.2200 

374.1000 374X500 374X530 374 3550 374.4000 374.0020 

370.1000 376X425 376.2430 376.2470 376.2825 376.2830 

370.2846 376.2866 3765406 3765609 376.5612 376.5618 

370.0545 378.0550 378 0553 378.0560 378 0571 378X576 

378.1035 378.1535 378.1540 378.6030 3766530 379X215 

379.0220 379.0230 379.0240 379.0490 379.0605 379.0615 

379.0020 379X640 379.0045 379.0840 379.2020 379.2320 

379X300 379.2020 379.2630 370.2830 379 2840 379.3120 

379.3130 379.3140 379.3100 379X334 379.3336 379.3540 

379 3905 379X915 379.3925 379X930 379.4020 379.4030 

379.4040 379 4050 379.4000 379.4140 379.4330 379.4015 

379 4620 .179 4040 379 4050 379.4060 379.4870 379.5220 

379.5520 379.5530 379.5535 379.5540 379 5545 379.5550 
379.5560 379.5565 379X700 379.581*1 379.6210 379.6215 
379.0220 379 6230 379-6240 379 6250 379 6260 379 6270 
379X280 379.6430 379.6470 379 7250 379.7530 379.7610 
379.7620 379.7630 379-7650 379X311 3798310 379 8355 
379X360 379.8420 379.8906 379X911 379.8915 379X930 
379.8935 379.8940 379.9010 379.9020 379.9030 379.9035 
379.9CM0 37&P100 379.9510 379.9525 379.9530 379 9535 

379.9540 379X550 379 9555 37*9685 379.9575 379 9580 

379.9585 379 9650 303 0005 383X010 383.0015 383X020 

383.0206 383 0200 363.0Z10 383.0211 383 0215 383.0218 
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3830221 

383.0306 

383.0356 
383.0610 
383.0632 
383.0830 
383.0856 
383.1806 
383.1910 
383.2005 
383.2035 
383.2060 
383.2230 
383.2315 
383.2350 
383.2385 
383.2708 
383.2750 
383 3020 
383.3080 
383.3420 
383.3452 
383.4200 
383.4700 
383.4747 
383 4783 
383 4823 
383.5040 
383.5053 
383.5080 
383.5304 
383.5825 
383.7205 
383.7500 
363 8003 
383.8047 
363.8115 
383.8160 
363.8630 
383.8663 
383.9020 
383.9050 
383.9205 
383.9235 
383.9273 


383.0225 
383.0320 
383.0390 
383.0811 
383.0805 
968 0688 
383 0859 
3831020 
38X1920 
38X2013 
383.2040 
383.2205 
383.2240 
383.2320 
383 2351 
363.2550 
888 Ml 
383.2820 
363.3030 
383.3085 
383 3430 
363.3400 
38X4300 
383.4711 
383.4749 
38X4765 
383.4825 
383.5045 
383.5082 
383.5082 
383.5316 
383.5845 
383.7210 
383 7884 
383.8004 
383 8070 
383.6116 
383.8300 
383 8635 
383.8665 
383.9025 
383.9051 
383.9210 
383.9240 
38X9278 


383.0233 

38X0330 

38X0505 

38X0615 

383-0810 

Ml 01 16 

383.0860 

3831841 

an mb 

383.2014 
383.2050 
38X2210 
383.2245 
383.2325 
383.2352 
383 2580 
383.2720 
383.2830 
36X3040 
383.3090 
383.3435 
383.3465 
383.4702 
3834715 
383.4753 
383.4816 
383.5030 
383.5047 

mi ion 

383.5086 
38X5332 
383,8330 
383.7510 
383 7868 
383.8005 
383.8073 
383.8117 
303.6605 
363.0645 
383.8680 
383 9030 
383.9060 
383.9211 
383.9245 
3834290 


383 0250 
383.0335 
383.0506 
363.0616 
363.0815 
383.0841 
383.1802 
383.1842 
383.1930 
383.2016 
383 2052 
363.2215 
363.2250 
383.2330 
383.2354 
363.2590 
383.2725 
383.2835 
383.3050 
383.3200 
383.3445 
383.3466 
383.4704 
383.4720 
363.4755 
383 4618 
383.5036 
383.5049 
383 5072 
383.5088 
383.5372 
383.6340 
383.7520 
383.7678 
383.8043 
383.8106 
3833135 
3833620 
383-8650 
3833670 
363.9035 
383.9065 
383.9215 
383 9240 
383.9201 


3630265 

383.0340 

3633520 

3833620 

383.0620 

3833644 

383.1603 

383.1857 

383.1935 

383-2020 

383.2054 

363.2220 

363.2305 

3837335 

363.2356 
383.2706 
363.2730 
3837910 
363X060 
363.3405 
383.3446 
363.3000 
383.4705 
383.4721 
383.4759 
383.4620 
383X036 
383.5060 
383.5073 
383.5090 
363.5392 
383.6371 
383.7540 
383.7882 
383.8044 
383.8110 
383.6140 
383 6621 
383.8660 
383-9010 
36X9040 
38X9070 
383.9225 
383.9265 
383.9525 


363.0305 
383.0350 
383.0570 
383.0630 
383.0825 
383.0855 
383.1807 
383.1860 
383.1940 
383.2025 
383.2056 
363.2225 
38X2310 
38X2340 
383.2360 
383.2707 
383.2731 
383.3010 
363.3066 
383.3415 
383.3450 
363.4015 
363.4707 
383.4730 
38X4761 
383.4621 
363.5039 
363X052 
363.5075 
383.5295 
363X395 
383.6395 
383.7550 
383.8002 
383.8045 
363 8114 
36X8146 
363J622 
383 8661 
383 9015 
383.9041 
383.9071 
363.9230 
383 9270 


Headwear 

7025600 703.0500 703.1000 709.1600 
Gloves 

704 1020 704 2000 704 2500 704.3220 704.3240 704 4010 
704 4504 704 4506 704 4508 704 5015 704 8500 704 8520 
701.8550 704X000 705 8520 


Luggage and Handbags 

706.3200 706X40CI 700X040 706.3680 706X840 706.3650 
706.4106 706.4121 70X4140 700 4150 
Doc. 85-757 Filed 1-10-85; 0:45 *m| 
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1C-122-4041 

Live Swine and Fresh. Chilled and 
frozen Pork Products From Canada: 
Postponement of Preliminary 
Countervailing Duty Determination 

agency: Import Administration, 
International Trade Administration. 

Commerce. 


action: Postponement of preliminary 
countervailing duty determination. 

summary: The Department of 
Commerce is postponing its preliminary 
determination in the countervailing duty 
investigation of live swine and fresh, 
chilled nnd frozen pork products from 
Canada. We intend to issue this 
determination not later than April 1, 
1985. 


effective date: January 11.198S. 

FOR FURTHER INFORMATION CONTACT. 

Cary Taverman. Office of 
Investigations. Import Administration. 
International Trade Administration. U S 
Department of Commerce. 14th Slreel 
and Constitution Avenue, N,W„ 
Washington, D.C, 20230: telephone: (202) 
377-0161. 

SUPPLEMENTARY INFORMATION: On 

November 23,1984. the Department 
initiated a countervailing duty 
investigation on live swine and fresh, 
chilled and frozen pork products from 
Canada. The notice stated that we 
would issue our preliminary 
determination on or before January 20. 
1985 (49 FR 47079J. 

As detailed in the notice of initiation, 
petitioner alleged that the producers and 
exporters in Canada of live swine and 
fresh, chilled and frozen pork products 
benefit from numerous programs 
conferred on the federal level and by 
each of nine Canadian provincial 
governments. The alleged subsidy 
practices are numerous and raise 
complex issues. Some of these programs 
may entail analyzing tens of thousands 
of transactions. The number of 
producers whose activities must be 
investigated is exceptionally large, it is 
estimated that there are over fifty 
thousand Canadian producers of live 
swine. In addition, the question of 
petitioner s standing to bring this case 
with respect to fresh, chilled and frozen 
pork products presents a novel issue. 

We have determined that the 
government of Canada and the other 
parties concerned are cooperating and 
that additional time is necessary to 
make the preliminary countervailing 
duty determination. 

For these reasons, we determine that 
this investigation is extraordinarily 
complicated in accordance with section 
703(c)(l)(B)(i) of the Act. and that 
additional time is necessary to make 
this preliminary determination in 
accordance with section 703(c)(1)(B|(h) 
of the Act. We intend to issue the 
preliminary determination not later then 
April 1. li»85. 

This notice is published pursuant to 
section 703(c)(2) of the Act. 

Dated* |anuary 4. 1985 
Alan F. Hnlmpr, 

Deputy Assistant Sac rotary for Impart 
Administration. 

|FR Doc 65-931 Filed 1-10-65: 8:45 «m| 

BILLING COO€ 1S10-0S-M 
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IA-S83-4031 

Certain Welded Carbon Steel 
Rectangular Pipes and Tubes From 
Taiwan; Initiation of Antidumping Duty 
Investigation 

AGENCY: International Trade 
Administration. Import Administration. 
Commerce. 
action: Notice. 

Summary: On the basis of a petition 
filed in proper form with the United 
States Department of Commerce, we are 
initiating an antidumping duty 
investigation to determine whether 
certain welded carbon steel rectangular 
pipes and tubes from Taiwan are being, 
or are likely to be, sold in the United 
States at less than fair value. Critical 
circumstances have been alleged. We 
are notifying the United States 
International Trade Commission (ITC) 
of this action so that it may determine 
whether imports of this product are 
causing material injury, or threaten 
material injury, to a United States 
industry. If this investigation proceeds 
normally, the ITC will make its 
preliminary determination on or before 
February 1.1985. and the Department of 
Commerce will make its preliminary 
determination on or before May 27,*1985. 
EFFECTIVE date: January 11.1985. 

FOR FURTHER INFORMATION CONTACT: 
Karen L. Sacked. Office of 
Investigations. Import Administration, 
International Trade Administration. U S 
Department of Commerce. 14th Street 
and Constitution Avenue NW. 
Washington. D.C. 20230; telephone: (2021 
377-3798. 

SUPPLEMENTARY INFORMATION: 

The Petition 

On December 18.1&84. we received a 
petition in proper form filed by the 
Mechanical Tubing Subcommittee of the 
Committee on Pipe and Tube Imports. 
This subcommittee is comprised of 
domestic producers of welded carbon 
steel rectangular pipes and tubes, who 
represent approximately 75 percent of 
the domestic production of the subject 
merchandise. In compliance with the 
filing requirements of 5 353.36 of the 
Commerce Regulations (19 CFR 353.36J. 
the petition alleged that imports of the 
subject merchandise from Taiwan ore 
being, or are likely to be. sold in the 
United States at less than fair value 
within the meaning of section 731 of the 
Tariff Act of 1930. as amended (the Act), 
and that these imports are causing 
material injury, or threaten material 
injury, to a United States industry*. 
Critical circumstances have also been 
alleged under section 733(e) of the Tariff 


Act of 1930, as amended (19 U.S.C. 
1673b(e)) (the Act). 

The petitioner based the United States 
price on the average unit value of U.S. 
imports of carbon steel pipes and tubes 
from Taiwan as reported by the U.S. 
Department of Commerce, Bureau of 
Census, IM 145X. 

The petitioner based foreign market 
value on the aver/ige home market price 
for carbon steel pipes and tubes in 
Taiwan. Petitioner used information 
obtained from the American Institute in 
Taiwan for 1982 prices, and updated 
these prices according to official Taiwan 
commodity price indices for 1984. a 
representative year. 

By comparing the prices calculated 
using the information obtained from 
these sources, the petitioner alleged a 
dumping margin of 58.6 percent. 

Initiation of Investigation 

Under section 732(c) of the Act. we 
must determine, within 20 days after a 
petition is filed, whether it sets forth the 
allegations necessary for the initiation 
of an antidumping duty investigation 
and whether it contains Information 
reasonably available to the petitioner 
supporting the allegations. 

We examined the petition on certain 
welded carbon steel rectangular pipes 
and tubes and have found that it meets 
the requirements of section 732(b) of the 
Act. Therefore, in accordance with 
section 732 of the Act. we are initiating 
an antidumping duty investigation to 
determine whether certain welded 
carbon steel rectangular pipes and tubes 
from Taiwan are being, or are likely to 
be. sold in the United States at less than 
fair value. If our investigation proceeds 
normally we will make our preliminary 
determination by May 27.1985. 

Scope of Investigation 

The products under investigation are 
rectangular (including square) welded 
carbon steel pipes and tubes having a 
wall thickness of less than 0.156 inch, as 
currently classified in the Tariff 
Schedules of the United Stales. 
Annotated (TSUSA), under item 
610.4928. 

Notification of the ITC 

Section 732(d) of the Act requires us 
to notify the ITC of this action and to 
provide it with the information we used 
to arrive at this determination. We will 
notify the ITC and moke available to it 
all nonprivlleged and nonconfidential 
information. We will also allow the ITC 
access to all privileged and confidential 
information in our files, provided the 
ITC confirms that it will not disclose 
such information, either publicly or 
under an administrative protective 


order, without the consent of the Deputy 
Assistant Secretary for Import 
Administration. 

Preliminary Determination by the ITC 

The ITC will determine by February j 
1985. whether there is a reasonable 
indication that imports of certain 
welded carbon steel rectangular pipes 
and tubes from Taiwan ure causing 
material injury, or threaten material 
injury, to a United States industry. If the 
ITC determination is negative the 
investigation will terminate: otherwise, 
it will proceed according to the statutory 
procedures. 

Alan F. Holmer. 

Deputy Assistant Secretary for Import 
Administration. 

January* 7.1985 

(FR Doc. 85-932 filed 1-10^65; 645 am| 

BUUttO COOC 


IA-307-4011 

Certain Circular Welded Pipes and 
Tubes of Carbon Steel From 
Venezuela; Initiation of Antidumping 
Duty Investigations 

agency: International Trade 
Administration. Import Administration 
Commerce. 

action: Notfce. 


summary: On the basis of a petition 
filed in proper form with the United 
States Department of Commerce, we are 
initiating antidumping duty 
investigations to determine whether 
certain circular w r e!ded pipes and tubes 
of carbon steel from Venezuela are 
being, or are likely to be, sold in the 
United States at less than fair value We 
are notifying the United States 
International Trade Commission (ITC! 
of this action to that it may determine 
whether imports of these products are 
causing material injury, or threaten 
material injury, to a United States 
industry. If these investigations proceed 
normally, the ITC will make its 
preliminary determination on or before 
February 1, 1985. and we will make ours 
on or before May 28.1985. 

EFFECTIVE DATE: January 11, 1985 
FOR FURTHER INFORMATION CONTACT: 

Kenneth G. Shimabukuro. Office of 
Investigations. Import Administration, 
International Trade Administration. U S. 
Department of Commerce. 14th Street 
and Constitution Avenue NW., 
Washington. D.C. 20230; telephone: (2921 
377-5332. 
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SUPPLEMENTARY INFORMATION: 

The Petition 

On December 18. 19H4. we received a 
petition in proper form filed by the 
Subcommittee of the Committee on Pipe 
h Tube Imports (CPT1J who produce 
standard pipe (defined in “Scope of 
Inv estigation") and its member 
companies, and the Subcommittee of 
CPU who produce API line pipe 
(defined in “Scope of Investigation") 
and its member companies. In 
compliance with the filing requirements 
of section 353.36 of the Commerce 
Regulations (19 CFR 353.36). the petition 
alleged that imports of the subject 
n r hondise from Venezuela are being, 
oi are likely to be. sold in the United 
States at less than fair value within the 
meaning of section 731 of the Tariff Act 
of 1930. as amended (the Act), and that 
these imports are causing material 
injury, or threaten material injury, to a 
United States industry. 

The petitioner based by the Bureau of 
Census, Department of Commerce, for 
the month of October. 1984 (IM 145X). 

The petitioner based foreign market 
values on home market price list prices 
of the two named foreign manufacturers. 
The price lists were in effect on October 
1. 1904. 

By comparing the values calculated by 
the foregoing methods the petitioner 
alleged dumping margins as follows: 

awinl 

** ** ** >P *9 dWw M SB 5 

AP* p<» up to IS ocftw * outude dwwtw 77 2 

S'jr<J*rS jgp* —_ ..- 22 7 

Inili.ition of Investigations 

Under section 732(c) of the Act. we 
must determine, within 20 days after a 
petition is filed, whether it sets forth the 
allegations necessary for the initiation 
of an antidumping duly investigation 
and whether it contains information 
reasonably available to the petitioner 
supporting the allegations. 

We examined the petition on certain 
circular welded pipes and tubes of 
carbon steel from Venezuela and have 
found that it meets the requirements of 
section 732(b) of the Act.Therefore, in 
accordance with section 732 of the Act. 
we are initiating antidumping duty 
aiN ' Stigations to determine whether 
certain circular welded pipes and tubes 
of carbon steel from Venezuela are 
Iwing. or are likely to be, sold In the 
I toiled States at less than fair value. If 
our investigations proceed normally we 
^ >11 make our preliminary 
determinations by May 28.19B3. 

Scope of Investigations 

The products under investigations are: 


(1) Small diameter circular welded 
carbon steel pipes and tubes, with an 
outside diameter of .375 inch or more but 
not over 16 inches, of any wall 
thickness, currently classifiable in the 
Tariff Schedules of the United States , 
Annotated (TSUSA). under items 
610.3231. 610.3234. 610.3241, 610.3242, 
610.3243. 610.3252. 610.3254. 610.3256, 
610.3258, and 610.4925. 

(2) Small diameter circular welded 
carbon steel line pipe with an outside 
diameter of .375 inch or more bal not 
over 16 inches, and with a wall 
thickness of not less than .065 inch, 
currently classifiable in the Tariff 
Schedules of the United States. 
Annotated (TSUSA), under items 
610.3206 and 610.3209. These products 
ore produced to various API 
specifications for line pipe, most notably 
API-5L or AP1-5LX. 

Notification of 1TC 

Section 732(d] of the Act requires us 
to notify the ITC of this action and to 
provide it with the information we used 
to arrive at this determination. We will 
notify the ITC and make available to it 
all nonprtvileged and nonconfidential 
information. We will also allow the ITC 
access to all privileged and confidential 
information in our files, provided it 
confirms that it will not disclose such 
information either publicly or under an 
administrative protective order without 
the consent of the Deputy Assistant 
Secretary for Import Administration. 

Preliminary Determinations by ITC 

The ITC will determine by February 1. 
1985. whether there is a reasonable 
indication that imports of certain 
welded pipes and tubes of carbon steel 
from Venezuela are causing material 
injury, or threaten material injury, to a 
United States industry. If its 
determinations are negative the 
investigations'will terminate; otherwise, 
it will proceed according to the statutory 
procedures. 

Alan F. I lolrner, 

Deputy Assistant Secretary, for Import 
Administration. 

[FR Doc. 85-033 Piled 1-10-85: 8:43 i»m| 

SILLING COOC MUKOS-* 


Minority Business Development 
Agency 

Minority Business Development 
Program; Request for Applications 

agency: Minority Business 
Development Agency. Commerce. 


action: Correction. 

Summary: The following amendment \s 
made to the notice that appeared in 
Volume 50 of the Federal Register. 
Itimiary 3.1965 issue: 

On page 32a middle column. 11th fine 
of suimnory, after the sentence ‘The 
MBDC will operate in the Williamsburg. 
Brooklyn. New York Metropolitan 
Statistical Area (MSA)" please add the 
following sentence: “This project should 
focus on assisting the minority business 
community in general and specifically 
the Massidic community of 
Williamsburg." 

Gina A. Sanchez, 

Regional Director. Now York Regional Office. 
January 3. 1985. 

|FR Doc 33-819 Filed 1-10-85 645 atn| 
stums COOf »514-2I'M 


National Technical Information 
Service 

Intent to Grant Exclusive Patent 
License, W.M. Barr and Co. 

The National Technical Information 
Service (NT1S). U.S. Department of 
Commerce, intends to grant W.M. Barr A 
Company, having an office m Memphis. 
Tennessee, an exclusive right to practice 
the invention embodied in U.S. Patent 
Application Serial Number 555.749, 
“Multi-Phase Agriculture Herbicide 
Granule Method." The patent rights in 
this invention have been assigned to the 
United Slates of America, represented 
by the Secretary of Commerce. 

The proposed exclusive license will 
be royalty bearing and will comply with 
the terms and conditions of 35 U.S.C 209 
and 41 CFR 101-4.1. The proposed 
license may be granted unless, w ithin 
sixty days from the date of this 
published Notice. NT1S receives written 
evidence and argument which 
establishes that the grant of the 
proposed license would not serve the 
public interest. 

Inquiries, comments and other 
materials relating to the proposed 
license must be submitted to the Office 
of Federal Patent Licensing. NT1S. Box 
1423. Springfield. VA 22151. 

Douglas ). Campion. 

Office of Federal Potent Lite ns mg. US. 
Department of Commerce. National Technical 
Information Service. 

|FR Doc. 85-917 Filed 1-10-85: 8:43 am) 

BILLING COOC 3510-04-y 
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COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 

Establishing Import Restraint Limits 
for Certain Cotton, Wool, and Man- 
Made Fiber Textile Products From 
Taiwan Effective on January 1,1985 

Correction 

In FR Doc. 84-33675. begining on page 
50233, in the issue of Thursday, 
December 27,1984. made the following 
corrections: 

1 On page 50233, in the third column, 
in the table, in the entry for “448”, 
“11,782 dozen/* should read “11,792 
dozen/' 

2. Also on page 50233, in the third 
column, in the paragraph under the 
table, in the third line, “670 pi,*' should 
read “670 pt f '\ 

3. On page 50234, in the first column, 
in the fourth line from the top. “679 pt.“ 
should read “670 pt.®“. 

4. Also on page 50234, in the first 
column, in the first complete paragraph, 
in the First line, “In 1985“ should read 
’The 1985“. 

BILLING CODE 1 505-01 -M 


DEPARTMENT OF DEFENSE 

Department of the Air Force 

USAF Scientific Advisory Board; 
Meeting 

fiinuury 4, 1985. 

The USAF Scientific Advisory Board 
Ad Hoc Committee on Terminal 
Guidance Technology Options will meet 
at the Naval Weapons Center. China 
Lake. CA on February 4 (8:00 sum.-5.00 
pm.) and February 5 (8:00 a.m.-5:00 p.m.) 
1985 to receive briefings on and to 
discuss current and planned weapon 
terminal guidance technology programs 
This meeting will involve classified 
defense matters listed in section 552b(c) 
of Title 5, United States Code, 
specifically subparagrdph (1) thereof, 
and accordingly will be closed to the 
public. 

For further information, contact the * 
Scientific Advisory Board Secretariat at 
(202) 697-4648. 

Norita C. Koritko, 

A ir Foret* Fedora! Register Liaison Officer 

|FR Doc. 85-915 Filed 1-10-85: 845 am| 

BILLING COOC W 10-01-11 


DEPARTMENT OF EDUCATION 

Assessment Policy Committee, 
National Assessment of Educational 
Progress (NAEP); Meeting 

agency: Department of Education 
action: Notice of meeting. 

summary: The Secretary of Education 
has scheduled a meeting of the 
Assessment Policy Committee of the 
National Assessment of Educational 
Progress (NAEP). The purpose of the 
meeting is to provide guidance and 
direction to the National Institute of 
Education supported NAEP project. The 
entire meeting will be open to the public. 

DATE: January 25,1985. 8:30 a.m. to 5:00 
p.m. 

Location: Camelhead Hotel, 1515 
North 44th Street, Phoenix, Arizona 
85008, 

FOR FURTHER INFORMATION CONTACT: 

Mr. Paul Barton. Liaison-APC, National 
Assessment of Educational Progress. CN 
0710. Princeton. NJ 08541-6710. 
telephone: (800) 223-0267. 

SUPPLEMENTARY INFORMATION: One of 

the primary purposes of NAEP is to 
assess the performance of children and 
young adults in the basic skills of 
reading, mathematics, and 
communication. The Assessment Policy 
Committee (APC) is established by 
section 405(k)(2)(A) of the General 
Education Provisions Act, 20 U.S.C, 
1221e. The committee is responsible for 
the design of NAEP which includes the 
selection of learning areas to be 
assessed, the development and selection 
of goal statements and assessment 
items, and the methodology, form, and 
content of the reporting. The committee 
is also responsible for the dissemination 
of results, and the implementation of 
studies to evaluate and improve the 
form and utilization of the program. 

The Agenda for the meeting 
includes— 

• Planning for the future of NAEP; 

• Review of process for setting 
objectives and exercises: 

• Relationship with commercial 
publishers: and 

• Proposals for news projects. 

In order to assure adequate seating 
arrangements and to obtain an advance 
copy of the final agenda, individuals 
may contact Mr. Paul Barton at the 
address cited above. 

(Catalog of Federal Domestic Assistance 
Number 84.117. Educational Research and 
Development) 


Dated: January 8. 1985. 

Donald |. Senes©. 

Assistant Secretary for Educational Resn - r A 
and Improvement, 

|FR Doc. 85-880 Filed 1-10-05: 8:45 urn] 

BILLING CODE 4000-01-N 


DEPARTMENT OF ENERGY 

Office of Civilian Radioactive Waste 
Management 

Radioactive Waste Management 
System Preliminary Draft Project 
Decision Schedule 

agency: Office of Civilian Radioactive 
Waste Management. DOE. 

action: Notice of Issuance of the 
Radioactive Waste Management System 
Preliminary Draft Project Decision 
Schedule for Federal Agency Comment 

SUMMARY: Section 114(e) of the Nuclear 
Waste Policy Act (NWPA) of 1982 (Pub 
L. 97-425), requires the Department of 
Energy, in cooperation with all affected 
Federal agencies, to issue a Project 
Decision Schedule that identifies the key 
activities, decision points, and deadlines 
for Federal agency action that are 
integral to the initiation of operation by 
1998 of a Radioactive Waste 
Management System. A preliminary 
draft Project Decision Schedule is being 
issued at this time to seek comments 
from Federal agencies regarding the 
completeness, accuracy, and clarity of 
the Agency actions identified therein 
The sequence of deadlines, with specific 
dates for Federal agencies to lake 
action, will be issued for review after 
the Office of Civilian Radioactive Waste 
Management issues the final Mission 
Plan required by Section 301 of the 
NWPA. 

Copies of the document may be 
obtained by telephoning (202) 252-5508 
and/or by direct pickup from or writing 
to the Office of Public Affairs, U.S. 
Department of Energy, Room IE-218. 
1000 Independence Avenue. SW. 
Washington. D.C. 20585. Federal agency 
comments arc requested by February 22 
1905. 

Issued In Washington. D.C, January 4. 

1985 

Ben C. Rusche, 

Director Office of Civilian Radioactive 
Waste Management 

|I R Doc. 85-906 Filed 1-10-85; 8:45 am) 

BILUNG COOC S4S0-C1-W 
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Economic Regulatory Administration 
|ERA Docket No. 82-11-NG} 

Northern Natural Gas Co.; Supplement 
to Application To Amend Current 
fotural Gas Import Authorization and 
To Extend the Term of the 
Authorization 

agency: Economic Regulatory 
Administration. DOE. 
action: Notice of supplement to 
application to amend current Natural 
Gas Import Authorization and to extend 
the? term of the Authorization. 

summary: On December 24. 1984. 
Northern Natural Gas Company 
(Northern), Division of InterNorth Inc, 
filed with the Economic Regulatory 
Administration (ERA) a request for on 
interim amendment to its import 
authorization in ERA Docket No. 82-11- 
NG. permitting it immediately to 
commence importing up to 200.000 Mcf 
uf natural gas per day until the ERA 
issues a final decision on the 
supplement to its application filed on 
December 10. 1984 (49 FR 49709. 
December 21. 1984). Northern slated that 
interim emergency authorization of 
these increased volumes would allow 
the company to minimize its take-and- 
pay and tuke-or pay exposure with its 
Canadian gas suppliers, and to reduce 
the chances of a related, possible 
shutdown of its domestic gas production 
fields in the summer, thereby avoiding 
the negative impacts of these situations 
on the cost of its gas supplies in 1985. 

On December 28.1984. the ERA, in a 
letter to Northern, clarified the terms of 
Northern’s current import authorization 
by notifying the company that there was 
no need for the request of an emergency 
interim amendment filed on December 
24. 1984 , inasmuch as the firm currently 
i* authorized to import up to 200.000 Mcf 
p< r day through October 31,1987 (*?e 
Ordering Paragraph A of Opinion and 
Order No. 19 issued on August 29.1980. 
m ERA Docket No. 79-24-NG. 1 ERA 
] 70,518. and the related order issued by 
the Federal Energy Regulatory 
Commission (FERC) on June 27.1900. in 
Docket No. CP80-22,11 FERC \ 61.340). 

This document clarifies and amends 
the Federal Register Notice published on 

( ember 21.1984 (49 FR 49709). In view 
of the determination that Northern’s 
current authority allows the import of up 
to 200,000 Mcf per day through October 
31.1987, expedited treatment of the 
December 10.1984. application is no 
lunger considered necessary; therefore, 
the public comment period is extended 
to allow for a full 30 days. The ERA is 
amendiQg the dccember 21.1984. notice 
to substitute January 21. 1985. for 


January 12,1985. as the dosing dale for 
the comment and intervention period. 
FOR FURTHER INFORMATION CONTACT: 

Olga Ronkovich (Natural Gas Division. 
Office of Fuels Programs). Economic 
Regulatory Administration. Forrestal 
Building. Room GA-033, Washington, 
D.C. 20585 (202) 252-8110 
Diane Stubbs (Office of General 
Counsel. Natural Gas and Mineral 
Leasing), U.S. Department of Energy. 
Forrestal Building, Room 6E-4J42.1000 
Independence Avenue. SW., 
Washington. D.C. 20585 (202) 252- 
6667. 

Issued in Washington. D.C. on January 4. 
1985. 

|ames W. Workman, 

Director ; Off ice of Fuels Programs. Economic 
Regulatory Administration. 

|FR Doc. 85-907 Filed 1-10-85; 8:45 am| 

BILLING COOC 6450-01-M 


Federal Energy Regulatory 
Commission 

(Docket Nos. CP8 5-148-000 et al l 

Northwest Central Pipeline Corp. et aL; 
Natural Gas Certificate Filings 

Take notice that the following filings 
have been made with the Commission: 

1. Northwest Central Pipeline 
Corporation. Docket No. CP85-148-4)00; 
January' 4.1985. 

Take notice on December 4.1984. 
Northwest Central Pipeline Corporation 
(Northwest Central), P.O. Box 3288, 
Tulsa, Oklahoma 74101, filed in Docket 
No. CP84-148-000 a request pursuant to 
S 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization to transport natural gas 
for Union Texas Petroleum Corporation 
(Union) under the certificate issued in 
Docket No. CP82-479-000 pursuant to 
Section 7 of the Natural Gas Act. all as 
more fully set forth in the request on file 
with the Commission and open to public 
inspection. 

It is siuted that Northwest Central 
proposes to transport up to 3 billion Btu 
of natural gas per day on an 
interruptible basis for Union for low- 
priority use in Union's olefin plant in 
Iberville Parish. Louisiana. Northwest 
Centrul submits that its limited-term gas 
transportation agreement with Union, 
dated September 7,1984. shall continue 
in effect (subject to termination by 
either parly upon proper notice) for a 
period of one year, including a provision 
for mutually extending such term in 
accordance with applicable Commission 
Regulations. Northwest Central states 
that Union has entered into a gas 
purchase contract to purchase gas from 


Union Texas Products Corporation to be 
produced from wells in Grant County, 
Oklahoma. Northwest Central proposes 
to receive the gas, which Union 
purchases. Into Northwest Central’s 
pipeline at an existing point of 
interconnection for transportation and 
redelivery to ANR Pipeline Company 
(ANR), for Union's account, at an 
existing point of interconnection in Rice 
County. Kansas. It is stated that ANR 
would transport the gas through its 
distribution system to Acadian Cas 
Pipeline System, which would, in turn, 
redeliver the gas to Union at an existing 
point of interconnection in Iberville 
Parish. Louisiana. 

Northwest Central proposes to charge 
Union in accordance with the then 
effective rales and provisions, excluding 
Gas Research Institute and added 
incentive charge, set forth from time to 
time in Northwest Central's F.E.R.C. Gas 
Tariff. Original Volume No. 2. 

Comment date: February 19.1985, in 
accordance with Standard Paragraph C 
at the end of this notice. 

2. Southern Natural Cas Company, 
Docket No. CP85-164-000; Januarv 7, 
1985. 

Take notice that on December 10, 

1984, Southern Natural Cas Company 
(Southern), First National-Southern 
Natural Building, Birminghan, Alabama 
35203, filed in Docket No. CP85-164-000 
a request pursuant to $ 157.205 of the 
Regulations under the Notural Gas Act 
(18 CFR 157.205) for authorization to 
abandon service to the Ensley meter 
station, a delivery point for direct sales 
to United States Steel Corporation (USS| 
and to abandon the facilities necessary 
to render the service under the 
abandonment authorization issued in 
Docket No. CP82-406-000 pursuant to 
section 7 of the Natural Cas Act. all as 
more fully set forth in the request on file 
with the Commission and open to public 
inspection. 

Southern states that it makes sales to 
USS for use as process fuel at the Ensley 
meter station. Jefferson County. 
Alabama. Southern explains that USS 
has retired its Ensley plant and that USS 
has requested Southern to remove its 
facilities from the plant site. Such 
facilities, it is indicated, include 
approximately 87 feet of tap line and 
related appurtenant facilities known as 
the Ensley meter station located at Mile 
Post 4.948 on Southern's loop line in 
Jefferson County. Alabama. Southern 
proposes to abandon the subject 
facilities and the related direct sates 
service to USS. 

Comment date: February 21,1985, in 
accordance with Standard Paragraph G 
at the end of this notice. 
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X Southern Natural Gas Company, 
Docket No. CP85-128-000: January 7. 
1985. 

Take notice that on November 26. 

1984. Southern Natural Gas Company 
(Applicant), RO. Box 2563. Birmingham. 
Alabama 35202. filed in Docket No. 
CP65-128-000 an application pursuant to 
section 7(c) of the Natural Gas Act for a 
certificate of public convenience and 
necessity authorizing Applicant to 
transport natural gas on behalf of 
Natural Gas Pipeline Company of 
America (Natural), all as more fully set 
forth in the application which is on file 
with the Commission and open to public 
inspection. 

Applicant proposes to transport for 
Natural, on an interruptible basis, up to 
40 billion Btu of gas per day. or such 
greater quantity as Applicant may 
accept from time to time, pursuant to a 
transportation agreement dated 
December 22.1982, as amended, and 
letter agreement dated January 1.1983. 
as amended. Applicant states that 
Natural is purchasing gas from Texoma 
Production Company. Anschutz 
Corporation and NiCOR Exploration 
Company from Main Pass Area Blocks 
77.148, and 151, offshore Louisiana 
(Blocks 77.148. and 151). 

It is stated that Natural would deliver 
gas purchased from Blocks 148 and 151 
to Applicant at the existing subsea 
interconnection between Applicant and 
Natural On Applicant’s 18-inch Sooth 
pass Block 60 Line in Block 151 (Texoma 
delivery point]. It is further stated that 
Natural would deliver gas purchased 
from Block 77 to Applicant at an existing 
interconnection jointly constructed and 
owned by Natural and Applicant 
extending from Block 77 and Applicant’s 
18-inch South Pass Block 60 Line in 
Block 151 (Gulf Delivery point). 
Applicant states that the daily quantity 
delivered and accepted at the points of 
delivery would be less one percent as 
Natural’s share of gas used as 
compressor fuel, company-used gas and 
unaccounted-for gas. less Natural s pro 
rata share of gas lost or vented during 
transportation for any reason except 
gross negligence on Applicant’s part, 
and less any shrinkage, fuel or loss 
resulting from or consumed in the 
processing of the gas transported by 
Applicant for the account of Natural or 
its producers. 

The Applicant further states that it 
would effect the redelivery of gas to 
Natural by causing Sea Robin Pipeline 
Company (Sea Robin) to deliver gas it 
currently transports for Applicant to 
Columbia Gulf Transmission Company 
(Columbia Gulf) for National’s account 
at the existing interconnection of Sea 
Robin and Columbia pipeline facilities 


located at the outlet of the Sea Robin 
Plant located in Vermilion Parish, 
Louisiana (Columbia redelivery point), 
and by displacement at the existing 
point of interconnection between the 
pipeline and measurement facilities of 
Natural and Applicant near the outlet of 
Texaco Inc,’s Henry Plant in Vermilion 
Parish. Louisiana (Southern redelivery 
point). 

Applicant proposes to charge Natural 
for the transportation service a rate of 
33.7 cents for each million Btu of gas 
delivered by Applicant at the redelivery 
points. 

Comment date: |anuary 25,1985, in 
accordance with Standard Paragraph F 
at the end of this notice. 

4. Transcontinental Gas Pipe Line 
Corporation, Docket No. CP 85-170-000; 
January 7.1985. 

Take notice that on December 13. 

1984. Transcontinental Gas Pipe Line 
Corporation (Transco), RO. Box 1396. 
Houston. Texas 77251. Filed in Docket 
No. CP85-170-000 and application 
pursuant to Section 7(b) of the Natural 
Gas Act for permission and approval to 
abandon compression facilities in the 
Greta Field. Refugio County. Texas, all 
as more fully set forth in the application 
which is on file with the Commission 
and open to public inspection. 

It is explained that Transco and Arco 
Oil and Gas Company (Arco), the Greta 
Field operator, entered into a 
compression agreement, dated October 
21.1964. Pursuant to such agreement. 
Transco installed one 1,000 hp Clark 
compressor, certificated May 25,1964, in 
Docket No. CP64-205, to compress gas 
from the Greta Field to a pressure 
sufficient to enter Transco’s pipeline. 
Subsequently. Transco and Arco 
entered into a second compression 
agreement, dated November 1,1972. 
Pursuant to such second agreement. 
Transco agreed to furnish and pay for, 
and Arco agreed to install, ten smaller 
skid-mounted compressors (T-units) 
with a combined 791 hp. certificated 
August 10,1972, in Docket No. CP72-266. 
The T-units were installed to compress 
the gas from the Greta Field wellhead 
pressure to an intermediate pressure at 
which point the Clark unit was utilized 
to compress the gas from such 
intermediate pressure to Transco's 
pipeline pressure. 

Transco states that both of the 
agreements stipulate that Transco may 
discontinue the operation of the 
compression facilities after providing 
written notice to Arco. In recent years 
the volume of gas available for Transco 
to purchase is said to have been greatly 
reduced due to the depletion of reserves 
in the field and the use by the operator 
of a substantial amount of the remaining 


production for gas lift operations. Ihn to 
this reduction, Transco states, the 
operation of the Clark unit is 
uneconomical. In addition, it is aaserM 
that the capacity at the Clark unit 
exceeds the quantity of gas Rowing from 
the Greta Field to such an extent that 
operation of the unit presents a safely 
hazard. Transco further asserts that, in 
the absence of the Clark unit, the T-uniti 
are incapable of compressing the gas 
from the wellhead pressure to Transco * 
pipeline pressure. As a result, Transco 
notified Arco of its intention to 
discontinue the operation of the 
compression facilities and subsequently 
discontinued such operation. 

Comment date: January 25.1985. in 
accordance with Standard Paragraph F 
at the end of this notice 

5. Columbia Gas Transmission 
Corporation. Docket No. CP 85-184-om. 
January 7,1985. 

Take notice that on December 17. 
1984. Columbia Gas Transmission 
Corporation (Columbia). 1700 
MacCorkle Avenue, S.E., Charleston. 
West Virginia 25314. filed in Docket No, 
CP85-184-000 an application pursuant to 
section 7(c) of the Natural Gas Act for a 
certificate of public convenience and 
necessity authorizing the transportation 
of natural gas for Johns-Manville Sales 
Corporation (Johns-ManviUe), all as 
more fully set forth in the application 
which is on file with the Commission 
and open to public Inspection. 

Columbia proposes to transport 
certain volumes of gas on an 
interruptible basis from Johns- 
Manville's wells in guernsey. Noble and 
Muskingum Counties. Ohio, to 
Waterville Gas Company, the local 
distribution company serving Johns- 
Manville’s plant in Waterville. Ohio, for 
use as process gas. It is stated that 
Columbia has been purchasing gas from 
Johns-Manville under a contract which 
provides that Johns-Manville may elect 
to retain for its own use up to 25 percent 
of the delivery capacity. It is further 
stated that Johns-Manville has elected 
to retain this 25t>ercent of the contract 
quantity and requested that Columbia 
transport the gas. 

It is stated that Columbia would 
transport the gas for a term contiguous 
with the term of the gas purcha.se 
contract, which extends to October 23. 
1986. with extensions thereafter. 
Columbia slates that it would charge the 
current rate reRected in its Rate 
Schedule TS-1. as amended from time to 
time, for the transportation service »nd 
would retain for company-use and 
unaccounted-for gas the percentage 
currently reRected in Rate Schedule TS- 
1. Columbia submits that no new 
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facilities are required to effect the 
transportation service. 

Comment dale: January 25,1965, in 
accordance with Standard Paragraph F 
at the end of this notice. 

6. Trunkline Gas Company. Docket 
No. CP85-187-000: January 7,1985. 

fake notice that on December 12. 

1984, Trunkline Cas Company 
(Applicant). P.O. Box 1642, Houston. 
Texas 77001. Hied in Docket No. CP85- 
1f>?-000 on application pursuant to 
section 7(c) of the Natural Cas Act for a 
certificate of public convenience and 
necessity authorizing the transportation 
of up to 50,000 Mcf of natural gas per 
day for Louisiana Industrial Gas Supply 
System (UGS). all as more fully set forth 
in the application which is on file with 
the Commission and open to public 
inspection. 

Applicant proposes to implement the 
terms of a transportation agreement 
between Applicant and UGS dated July 
12.1984, whereby Applicant has agreed 
to transport, on an interruptible basis, 
up to 50,000 Mcf per day of natural gas 
for l.IGS. Applicant proposes a 
transportation charge of 3.79 cents per 
Mcf. Applicant slates that it would 
receive gas for UGS' account at a point 
of receipt in Cameron Parish. Louisiana, 
iiml redeliver it at a point of 
interconnection with LIGS in St. Mary 
Parish. Louisiana. 

Comment date: January 25.1985, in 
accordance with Standard Paragraph F 
at the end of this notice. 

7. Panhandle Eastern Pipe Line 
Company. Docket No. CP84-758-001; 
January 7.1985. 

Take notice that on December 13. 

1984 . Panhandle Eastern Pipe Line 
Company (Panhandle). P.O. Box 1042. 
Houston, Texas 77001, Bled Docket No. 
(384-758-001 an amendment to its 
application for a certificate of public 
convenience and necessity filed in 
Docket No. CP84-758-000 pursuant to 
section 7(c) of the Natural Gas Act for 
authorization to transport natural gas on 
behalf of UGI Corporation (UC1), all os 
more fully set forth in the petition to 
amend which is on file with the 
Commission and open to public 
inspection. 

Panhandle’s application in Docket No. 
CI*84-758-000 requests authorization to 
implement an agreement dated June 30, 
1984. between Panhandle und UGI. By 
the instant amendment Panhandle seeks 
authority to operate the points of receipt 
of transportation gas in Dewey and 
Major Counties. Oklahoma. It is 
asserted that these facilities were 
constructed as non-Jurisdictional 
facilities pursuant to Part 284 of the 
Commission's Regulations 


Comment date: January* 25,19445. in 
accordance with Standard Paragraph F 
at the end of this notice. 

Standard Paragraphs: 

F. Any person desiring to be heard or 
make any protest with reference to said 
filing should on or before the comment 
date file with the Federal Energy 
Regulatory* Commission. 825 North 
Capitol Street, NE.. Washington. D.C 
20426, a motion to intervene or a protest 
in accordance with the requirements of 
the Commission's Rules of Practice and 
procedure (18 CFR 385.211 and 385.214) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 

Take further notice that pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and IToceduro, a hearing wiil be held 
without further notice before the 
Commission or its designee on this filing 
if no motion to intervene is filed within 
the time required herein, if the 
Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a format hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provide 
for. unless otherwise advised, it will be 
unnecessary* for the applicant to appear 
or be represented at the hearing. 

C. Any person or the Commission's 
staff may, within 45 days after the 
issuance of the instant notice by the 
Commission, file pursuant to Rule 214 of 
the Commission's Procedural Rules (18 
CFR 385.214) a motion to intervene or 
notice of Intervention and pursuant to 
Secti*>n 157.205 of the Regulations under 
the Natural Cas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefor, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing u protest. If a 
protest if filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 


authorization pursuant to section 7 of 
the Natural Gas Act. 

Kenneth F. Plumb. 

Secretary 

|FR Doc. 85-903 Filed 1-10-85:8:45 am| 

BILLING CODE 4717-01-M 


(Project No. EL84-13-000, et al l 

Hydroelectric Applications 
(Commonwealth Power Co., Inc., et 
a!.); Applications Filed With the 
Commission 

Take notice that the following 
hydroelectric applications have been 
filed with the Federal Energy Regulatory 
Commission and are available for public 
inspection: 

1 a. Type of Application: Declaration 
of Intention. 

b. Project No: EL84-13-000. 

c. Date Filed: May 3.1984 and 
supplemented November 23,1984. 

d. Applicant: Commonwealth Power 
Company, Inc. 

e. Name of Project: Hubbardston 
1 fydro Project. 

f. Location: On Fish Creek near 
llubbardston. Ionia County. Michigan. 

g. Filed Pursuant to: Section 23(b) of 
the Federal Power Act, 16 U.S.C. 817(b). 

h. Contact Person: Robert Evans, 
Commonwealth Power Company, Inc., 
6215 W. St. Joseph Highway, Suite 213 
W. Lansing. Michigan 48917. 

i. Comment Date: February* 11,1985. 

J. Description of Project: The proposed 
run-of-river project would consist of: (1) 
An existing 20-foot-high and 120-foot- 
long concrete*dam: (2) a reservior w ith a 
surface area of approximately 40 acres: 
(3) an existing powerhouse adjacent to 
the dam housing two 120-KW generators 
totaling 240 KVV: (4) a new 12-KV 
transmission line: and (5) appurtenant 
facilities. Applicant estimates the 
average annual generation to be 752 
MWh. All power will be sold to a local 
utility company. 

The Applicant requests that the 
Commission investigate and determine 
if there is. pursuant to the Federal Power 
Act* Section 23(b), federal jurisdiction 
for the project. The Applicant asserts 
that the Commission lacks jurisdiction 
for these reasons: (1) the project is not 
located on a navigable water of the 
United States: (2) does not occupy lands 
of the United States or utilize surplus 
water or water power from a 
government dam: and (3) has not 
involved any construction subsequent to 
1935 that may have increased the 
project's head, generating capacity, or 
water storage capacity, or have 
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otherwise significantly modified the 
project's pre-1935 design or operation. 

k. This notice also consists of the 
following standard paragraphs: B. C, 
and D2. 

2 o. Type of Application: Declaration 
of Intention. 

b. Project No: EL84-20-000. 

c. Date Filed: June 25. 1984 and 
supplemented November 23. 1984. 

d. Applicant: Commonwealth Power 
Company. Inc. 

e. Name of Project: I^Barge Hydro 
Project. 

f. Location: On the Thomapple River 
near Caledonia. Kent County. Michigan. 

g. Filed Pursuant to: Section 23(b) of 
the Federal Power Act. 18 U.S.C. 817(b). 

h. Contact Person: Robert Evans. 
Commonwealth Power Company. Inc., 
6215 W. St. Joseph Highway. Suite 213 
W.. tensing. Michigun 48917. 

i. Comment Date: February 11.1985. 

j. Description of Project: The proposed 
run-of-river project would consist of: (1) 
An existing 17.5-foot-high and 110-fool- 
long concrete dam; (2) a reservoir with a 
surface area of approximately 888 acres; 
(3) an existing powerhouse adjacent to 
the dam housing two 350-KW generators 
totaling 700 KW; (4) a new 12 KV 
transmission line; and (5) appurtenant 
facilities. Applicant estimates the 
average annual generation to be 3.537 
MWh. All power will be sold to a local 
utility company. 

The Applicant requests that the 
Commission investigate and determine 
if there is, pursuant to the Federal Power 
Act. Section 23(b). federal jurisdiction 
for the project. The Applicant asserts 
that the Commission lacks jurisdiction 
for these reasons. (1) the project is not 
located on a navigable water of the 
United States; (2) does not occupy lands 
of the United States or utilize surplus 
water or water power from a 
government dam; and (3) has not 
involved any construction subsequent to 
1935 that may have increased the 
project's head, generating capacity, or 
have otherwise significantly modified 
the project's pre-1935 design or 
opera lion. 

k. This notice also consists of the 
following standard paragraphs; B, C. 
and D2. 

3 a. Type of Application: New License 
(Over 5MW). 

b. Project No: 2715-005. 

c. Date Filed: June 7,1984 and 
supplemented September 24.1984. 

d. Applicant: City of Kaukuuna. 
Wisconsin. 

e. Name of Project: Combined Locks 
Hydro Project. 

f. Location: On the Fox River near the 
City of Kaukauna. Outagamie County, 
Wisconsin. 


g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791(a)-B25(r). 

h. Contact Person: Mr. Ernest J. 

Mullen, General Manager. Kaukauna 
Electric and Water Department. 777 
Island Street Kaukauna. Wisconsin 
54130. 

1. Comment Date: March 1.1985. 

j. Description of Project: The run-of* 
river Combined Locks Hydro Project No. 
2715 as licensed consists of: (a) A 1.005- 
foot-long dam comprising (1) a non- 
overflow section of concrete and 
cyclopean stone on the left abutment 
approximately 202 feet long and 28 feet 
high. (2) a gated spillway section 
approximately 288 feet long and 24 feet 
high. (3) an ungated spillway section 
approximately 160 feet long and 14 feet 
high. (4) a grinder building section about 
70 feet long and 25 feet high. (5) a 285- 
foot-long and 25-foot-high right 
abutment section with trash rack and 
forebay; (b) a small reservoir, (c) a 
powerhouse containing two 300-kW. two 
350-kW. two 595-kW. and one 400-kW 
generating units for a total installed 
capacity of 2.890 kW; (d) a substation; 
and (e) appurtenant facilities. The 
estimated annual generation of the 
project was to be 21 GWh. 

The proposed redevelopment of the 
project would consist of: (1) an existing 
concrete and cyclopean stone dam 
approximately 635 feet long and 28 feet 
high with additional 24-inch high 
dashboards mounted upon the spillway 
crest at elevation 675.56 feet m.s.L; (2) 
two modifications to the dam which 
would involve modifying the existing 
right abutment to permit tie-in to the 
new powerhouse, and adding an ice 
sluice to the spillway adjacent to the 
n£w powerhouse; (3) an existing 134- 
acre reservoir at normal pool elevation 
677.56 feet m.s.L; (4) a forebay leading to 
the intake section; (5) a new 
powerhouse approximately 68 feet wide 
and 105 feet long housing two 3.500-kW 
generators for a total installed capacity 
of 7.000 kW; (6) a proposed enlarged 
tailrace channel; (7) a new 12.47-k V 
transmission line approximately 850 feet 
long; and (8) appurtenant facilities. The 
Applicant estimates the average annual 
energy generation for the redevelopment 
project would be 39.4 GWh. 

k. Purpose of project: The project 
energy generated at the site will 
exclusively be used by the City of 
kaukauna Electric and Water 
Department to help meet the residential 
and commercial power requirements of 
its municipal utility system. 

l. This notice also consists or the 
following standurd paragraphs: A3. A9. 
B, and C. 

4 u. Type of Application: Major 
License (over 5 MW). 


b. Project No: 3479-601. 

c. Date Filed: February 27.1984. 

cL Applicant: Oroville-Wyandotte 

Irrigation District. 

e. Name of Project: Rock Creek No. 2. 

L Location: On Big and Little Kimshew 
Creeks, North Valley Creek, Rock Creek 
and North Fork Feather River, near 
Storrie, in Butte and Plumas Counties, 
California. 

g. Filed Pursuant to: Federal Power 
Act. 16 U.S.C. 791{a)-825(r)u 

h. Contact Person: Mr. Haskel A. 
Mcinturf. President. Oroville- 
Wyandotte, Irrigation District P.O. Box 
22a Oroville. California 95965. (916) 533- 
4578. 

L Comment Date: March 4.1985. 

j. Description of Project: The proposed 
project would consist of: (1) A 10-foot 
high. 80-foot-long diversion weir on Big 
Kimshew Creek at elevation 4.900 feet 
mst; (2) a 2.1-mile-long. 30-inch-diamt ter 
pipeline discharging into Little Kimshew 
Creek at elevation 4,785 feet msl and 04 
mile upstream of item (3); (3) a 10-foot- 
high. 40-foot-long diversion weir on 
Little Kimshew Creek at elevation 4.710 
feet msl; (4) a \2 -mile-long. 30-inch- 
diameter pipeline discharging into North 
Valley Creek at elevation 4,590 feet msl 
and 4.0 miles upstream of its confluence 
with Rock Creek; (5) an 80-foot-high. 
215-foot-long diversion dam on Rock 
Creek at elevation 3,425 feet msl 
creating a reservoir with a surface area 
of 6.7 acres, a maximum normal water 
surface elevation of 3,510 feet msl with 
flashboards installed, and a gross 
storage capacity of 166 acre-feet; (6) a 
30-foot-wide. 60-foot-long. 56-foot-high 
concrete intake structure designed for a 
maximum flow of 235 cfs at a reservoir 
water surface elevation of 3.490 feet msl. 
(7) a 5.100-foot-long hardrock tunnel 
connecting the intake structure to the 
penstock; (8) a 3,530-foot-long steel 
penstock varying in diameter from 66 to 
48 inches: (9) a powerhouse. located 
adjacent to the North Fork Feather 
River. 400 feet upstream of Pacific Gas 
and Electric Company's (PG&E) Rock 
Creek powerhouse. FERC Project No. 
1962. and 1 mile upstream of the mouth 
of Rock Creek, containing a single 33 
MWA generator and a vertical shaft 
Pelton turbine with an estimated 
average annual generation of 101.9 GWh 
und connected by a 13.8-kV bus to 
transformers serving the proposed PC*F 
Rock Creek No. 3 Unit; (10) a 40-foot- 
long box structure tailrace discharging 
to the North Fork Feather River at 
elevation 1.962 feet msl; and (11) 1.1 
miles of new access road. The proposi ti 
project would be partially located on 
228 acres of Plumas and Lassen National 
Forest lands. Project power would l>e 
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joM to PC8E. Applicant estimates total 
project costs at $56,230,000 
Applicant states that diversion of 
Little and Big Kimshew Creeks will 
augment the flow in the North Fork 
Feather River and provide a headwater 
benefit and an increase in average 
annual energy generation at PGftfTs 
Cresta Power Plant of 1.7 GWh and at 
FC&K*8 Poe Power Plant of 3.1 CWh. 

V This notice also consists of the 
following standard paragraphs: A3. A9. 
Bund C 

5 a. Type of Application: Exemption 
(5MW or Less). 

b. I^oject No: 3856-002 

c. Date Filed: May 31.1984. 

d. Applicant: Reed Hydro-Electric 
Corporation. ' 

e. Name of Project: Savage River Dam 
f Location: Savage River in Garrett 

County. Maryland. 

g. Filed Pursuant to: Energy Security 
Act of 1980 Section 408 (16 U.S.C 2705 
ind 2708). 

h. Contact Person: Mr. John L. Reed. 
President Reed Hydro-Electric 
Corporation. 5437 Morris Ave, Number 
1 Suitland. Mary land 20746. 

i Comment Date: February 11.1985. 
j Description of Project; The proposed 
project would consist of: (1) an existing 
184-foot-high, 1.050-foot-long earth and 
rock fill Savage River Dam, owned by 
the upper Potomac River Commission at 
crest elevation 1,497 feet msl; (2) an 
existing reservoir with a surface area of 
306 acres, and a gross storage capacity 
of 20,700 acre-feet; (3) a new 820-foot- 
long steel liner will be installed in the 
existing 1.170-long, 10-fool-diameter 
concrete outlet tunnel; (4) a new 
powerhouse containing a generating unit 
with a rated capacity of 2,000 kW at a 
head of 166 feet; (5) a new 660-foot-long 
transmission line tying into the existing 
Potomac Edison Company system. The 
Applicant estimates a 9.68 million kWh 
average annual energy production. 

k Purpose of Exemption: An 
exemption, if issued, gives the Exemptoe 
priority of control, development, and 
operation of the project under the terms 
of the exemption from licensing, and 
protects the Exemptee from permit or 
lie f*nse applicants that would seek to 
take or develop the project. 

I. This notice also consists of the 
following standard paragraphs: Al, A9. 

B. C, 8 D3a. 

6 a. Type of Application: License 
(Under 5 MW). 

b Project No: 4138-002 
c. Date Filed: January 31. 1984. 
d Applicant: Energcnics Systems. Inc. 

e. Name of Project: Kentucky lx>ck 
«nd Dam No. 6. 

f Location: Kentucky River. Woodford 
County, Kentucky. 


g. Filed Pursuant to: Federal Power 
Act. 16 U.S.C. 791(a)-625(r). 

h. Contact Person: Mr. Granville |. 
Smith. Energrnics Systems. Inc.. 1100 
17th Street, NW., Suite 1109. 

Washington, D.C. 20036. 

i. Comment Date: March 4,1985. 

j. Description of Project: The proposed 
project would utilize the U.S. Army 
Corps of Engineers* Kentucky f,ock and 
Dam No. 6, Ihxjject No. 4138 would 
consist of: (1) An existing intake and 
trashrack at the lock chamber, (2) a 
proposed powerhouse located inside the 
decommissioned lock and containing 
two horizontal tubular turbines of 1.250- 
k W capacity each; (3) a proposed 
tailrace section to be constructed by 
modifying the existing downstream lock 
wall section: (4) modification of an 
existing 7.2-kV. 380-foot-long 
distribution line to be upgraded from 
single phase to three phase: and (5) 
appurtenat facilities. 

k. Purpose of Project: The estimated 
average annual generation of 14.000,000 
kWh would be sold to the Tennessee 
Valley Authority or the East Kentucky 
Power Cooperative. 

l. This notice also consists of the 
following standard paragraphs: A3. A9. 
B. C and Dl. 

7 a. Type of Application: Exemption 
Under 5 MW. 

h. Project No: 6955-002. 

c. Date Filed: April 30.1984 and 
amended November 13.1984. 

d. Applicant: Pan Pacific Hydro. Inc. 

e. Name of Project: Stoney Creek. 

f. Idocatkm: On Stoney Creek, near 
Weaverville, in Trinity County, 
California. 

g. Filed Pursuant to: Section 408 of the 
Energy Security Act of 19801 16 U-S.C 
2705 and 2708 as amended. 

h. Contact Person: Mr. James B. 
Tompkins, Pan Pacific Hydro. Inc., 16464 
Plateau Circle, Redding, California 
96001, (916) 222-5247. 

i. Comment Date: February 8.1985. 

j. Description of Project: The proposed 
run-of-the-river project would consist of: 
(1) and inlet structure approximately 5- 
foot-wide. 25-fool-long and built into the 
stream bank: (2) a 11.000-foot-long. 36 to 
24-inch-diameter pipeline/penstock; (3) 
a powerhouse containing a single 750 
kW turbine-generator unit with an 
average annual generation of 3.0 GWh; 
(4) a 36-mch-diameter culvert pipe 
tailrace: and (5) 150 feet of 12.0-kV 
transmission line to connect the project 
to a Pacific Gas and Electric Company 
(PC8E) line. Project power would be 
sold to PG&E. The project would be 
partially located on Trinity National 
Forest lands. 

An exemption, if issued, gives the 
exemptee priority of control 


development, and operation of the 
project under the terms of the exemption 
from licensing, and protects the 
Exemptee from permit or license 
applicants that would seek to take or 
develop the project. 

k. This notice also consists of the 
following standard paragraphs: A9. B, C, 
and D3a. 

l. Exemptions for Small Hydroelectric 
Power Project under 5MW Capacity— 
Any qualified license or conduit 
exemption applicant desiring to file a 
competing application must suhmit to 
the Commission, on or before the 
specified comment date for the 
particular application, either a 
competing license or conduit exemption 
application that proposes to develop at 
least 7.5 megawatts in that project, or a 
notice of intent to file such an 
application. Any qualified small 
hydroelectic exemption applicant 
desiring to file a competing application 
must submit to the Commission, on or 
before the specified comment date for 
the particular application, either a 
competing small hydroelectric 
exemption application or a notice of 
intent to file such an application. 
Submission of a timely notice of intent 
allows an interested person to file the 
competing license, conduit exemption, 
or small hydroelectric exemption 
application no later than 60 days after 
the specified comment date for the 
particular application. Applications for 
preliminary permit will not be accepted 
in response to this notice. 

m. t his application has been accepted 
for filing as of April 30. 1984, the 
submittal date of the Applicant s 
originally accepted exemption 
application pursuant to Snowbird. Ltd.. 
38 FERC f 61.062 issued July 18 1984. 

8 a. Type of Application: Major 
Project. 5 MW or less. 

b. Project No-: 7496-003. 

c. Date Filed: October 22. 1984. 

d. Applicant: Kentucky Hydro 
Associates. 

e. Name of Project: Kentucky River 
Lock and Dam No. 5. 

f. Location: Near the Town of 
Lawrenceburg. on the Kentucky River, in 
Anderson and Woodford Counties. 
Kentucky. 

g. Filed Pursuant to: Federal Power 
Act 10 U.S.C 791(a)-825(r). 

h. Contact Person: Mr. Bruce j. 

Wrobel. Kentucky Hydro Associates, 91 
Newbury Street Third Floor. Boston. 
Massachusetts 02118. 

I. Comment Date: March 4.1985. 

j. Description of Project: The proposed 
project would utilize the U.S. Army 
Corps of Engineers* Kentucky River 
Lock and Dam No. 5 and would consist 
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of: (1) a new reinforced concrete 
powerhouse. 100 feet long and 80 feet 
wide, containing three turbine/genci alor 
units each rated at 1000 kVV and 
operating at an average head of 13 feet; 
(2) a new steel access tower 
approximately 34 feci high; (3) a new 
concrete weir, 15 feet long to be located 
on the left side of the powerhouse; (4) 
the removal of approximately 95 feet of 
existing dam adjacent to the riverside 
lock wall. This will be replaced by a 
concrete stabilization saddle. 15 feet 
wide by 95 feet long, which will act us 
an anchor for the dam: (5) three new 
steel trash racks: (6) a new 15-kV 
transmission line approximately 550 feet 
long: (7) a new switching station; and (8] 
appurtenant electrical and mechanical 
facilities. The Applicant estimates the 
average annual energy production to be 
13.3 GYVh. 

k. Purpose of Project: The Applicant 
intends to sell the power generated at 
the proposed facility to the Fox Creek 
Rural Electric Cooperative Corporation. 

l. This notice also consists of the 
following standard paragraphs: A3. A9, 
B, C. Dl. 

8 a. Type of Application: License 
(over 5MW). 

b. Project No.: 8179-000. 

c. Date Filed: March 19.1984. 

d. Applicant: Southeastern Renewable 
Resources, Inc. 

e. Name of Project: Opekisku. 

f. Location: At the U.S. Army Corps of 
Engineers* Opckiska Locks and Dam on 
the Mnnnngahcla River, in Monongalia 
County. West Virginia. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Edward Curland. 
SRR. Suite 2501.1700 Broadway. New 
York. New York 10019. 

I. Comment Date. March 4 . 1985. 

j. Description of Project: The proposed 
project would utilize the U.S. Army 
Corps of Engineers* Opekiska Locks and 
Dam and would consist of: (1) A new 
intake structure and powerhouse at the 
left end of the dam with 2 turbine- 
generator units with a total capacity of 
6.500 kW; (2) a new 180-foot-tong 
tailrace; (3) a new switchyard: (4) a new 
23 kV and 1-mite-long transmission line; 
and (5) other appurtenances. Applicant 
estimates an average annual generation 
of 27.500.000 kWH. 

k. Purpose of Project: Project energy 
would be sold to the Monongahela 
Power Company. 

l. This notice also consists of the 
following standard paragraphs: A3, A9, 

B. and C. 

10 a. Type of Application: Small 
Conduit Exemption. 

b. Project No: 8239-000. 

c. Date Filed: April 10.1984. 


d. Applicant: Nephi City Corporation. 

e. Name of Project: Nephi Culinary 
System. 

f. Location: Juab County, Utah. 

g. Filed Pursuant to: Section 30 of the 
Federal Power Act. 

h. Contact Person: Mr. J. Randy 
Mcknight. City Administrator. Nephi 
City Corporation, 21 East 100 North. 
Nephi, Utah 84648. 

». Comment Date: February 11,1985, 

j. Description of Project: The proposed 
project would utilize a proposed 
municipal water line which is being 
constructed to replace an existing but 
damaged water supply line which 
conveys water to Nephi City*® culinary 
water storage tank from Bradly Springs, 
located approximately 5 miles east of 
the City. 'In© proposed project would be 
located approximately x h mile east of 
the City and on lands owned by the City 
and would consist of: (1) an intake tube, 
16 inches in diameter, which runs from 
the 16-inch culinary water line; (2) a 17- 
foot by 12-foot powerhouse with the 
installation of one turbine/generatur 
unit, operating at a hydraulic head of 
478 feet, for a total installed capacity of 
200 kW: and (3] appurtenant facilities. 
Water used for generation would be 
returned to the City’s storage tank. The 
Applicant estimates the average annual 
energy generation to be 1.5 CWh. 

k. Purposed Project: The Applicant 
intends to use the power generated by 
the proposed facility in its municipal 
electrical distribution system. 

l. This notice also consists of the 
following standard paragraphs: A3. A9, 
B, C. and D3b. 

11a. Type of Application: Preliminary 
Permit. 

b. Project No: 8351-000. 

c. Date Filed: June 0.1984. 

d. Applicant: Walter E. Stecre Jr. 

e. Name of Project: Hennicker Water 
Power. 

f. Location: Contoocook River in 
Merrimack County, New Hampshire. 

g. Filed Pursuant to: Federal Power 
Act. 16 U.S.C 791(a)-825(r). 

h. Contact Person: Mr. Brooke 
Penny packer. Hydro Tech, Inc., P.O. Box 
357, Marblehead, Massachusetts 01945. 

I. Comment Date: March 1, 1985. 

j. Description of Project: The proposed 
project would consist of; (1) an existing 
12 foot-high. 202-foot-tong dam at crest 
elevation 490 NGVD; (2) an existing 
reservoir with an impoundment of 5- 
acres; (3) a new powerhouse containing 
a generating unit with a rated capacity 
of 800-kW; and (4) a new 600-foot-long 
transmission line typing into the existing 
Public Service Company of New 
Hampshire system. The Applicant 
estimates a 3.103.200 KWh average 
annual energy generation. The existing 


dam and facilities are owned by 
Contoocook Valley Paper Company Inc 
A preliminary permit, if issued, does not 
authorize construction. Applicant has 
requested a 36-month permit to conduct 
feasibility studies and prepare a license 
application at a cost of $40,000. 

k. Purpose of Project: Power would be 
sold to u local utility. 

l. This notice also consists of the 
following standard paragraphs: A5, A7. 
A9. B. C, h D2. 

12 a. Type of Application: Preliminary 
Permit. 

b. Project No. 8476-000. 

c. Date Filed: July 31.1964. 

d. Applicant: Stephen J. Gaber. 

e. Name of Project: Thompson Creek. 

f. Locution: In the Mt. Bakcr- 
Snoqualmio National Forest, on 
Thompson Creek. Near Glacier, in 
Whatcom County, Washington. 

g. Filed Pursuant to: Federal Power 
Act. 16 U.S.C. 791{aJ-825(r). 

h. Contact Person: Steven J. Gal>cr, 10 
Canyon Lk. Rd.. Doming. Washington 
98244. 

1. Comment Date: February 25,1985. 

j. Description of Project: TCie 
proposed project would consist of: (1) A 
10-foot-high, 35-foot-long reinforced rock 
and earth Till diversion dam with a 
concrete spillway, at elevation 3.500 
feet; (2) an 8.000-foot-long. 24-inch- 
diametcr penstock; (3) a powerhouse at 
elevation 1.500 feet containing a single 
generator with a rated capacity of 2.5 
MW and an average annual energy 
production of 10 CWh; and (4) a 0.75 
mile-long transmission line to an 
existing Puget Sound Power and Light 
Company Line. 

A preliminary permit does not 
authorize construction. Applicant seeks 
issuance of o preliminary permit for a 
term of 36 months during which it would 
conduct engineering and environmental 
feasibility studies and prepare an FKKC 
license application at a cost of $ 231 , 000 , 
No new roads would be constructed or 
drilling conducted during the feasibility 
study. 

k. Purpose of Project: Power may l>e 
marketed to Puget Sound Power and 
Light Company. 

l. This notice also consists of the 
following standard paragraphs: A6, A7. 
A9, B. C. D2. 

13 a. Type of Application: Preliminary 
Permit. 

b. Project No.: 8607-000. 

c. Date Filed: September 20,1984 

d. Applicant: Prospect Associates 
Company. 

c. Name of Project: Shady Cove. 

f. Location: On the Rogue River, m’ur 
the town of Shady Cove, in Jackson 
County. Oregon. 
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g Filed Pursuant to: Federal Power 
Ac! 16 U.S.C /91(a}-825(r). 

h. Contact Person: David G. Young. 

851 S W. Sixth Avenue, Portand, Oregon 

97204. 

i. Comment Date: March 4.1985. 

j. Description of Project: The 
proposed project would consist of: (1) A 
15 foot-high concrete diversion dam: (2) 
a 9 ,t>n 0 -f©ol-long flume with a hydraulic 
capacity of 1.750 cfs: (3) two 200-foot- 
long. 10.5-foot-diamcter steel penstocks: 
(41 a powerhouse containing two 
generating units with a combined 
capacity of 16.000 kW and an average 
annual generation of 97.000.000 kWh; 
and (5) a 3.000-foot long transmission 
line. 

A preliminary permit does not 
authorize construction. Applicant seeks 
issuance of a preliminary permit for a 
terra of 36 months during which it would 
conduct engineering and environmental 
feasibility studies and prepare an FERC 
license application at a cost of $500,000. 
No new roads would be constructed or 
drilling conducted during the feasibility 
study. 

k. Purpose of Project: Project power 
would be sold to an investor-ow ned 
utility or to the Bonneville Power 
Administration. 

l. This notice olso consists of the 
following standard paragraphs: A& A7, 
A9, B, C and D2. 

14 a. Type of Application: Preliminary 

Permit. 

b. Project No: 8608-000. 

c. Date Filed: September 20. 1984. 

d Applicant: Timothy R. Fallon. 

e. Name of Project: Erie Canal Lock 

29. 

f Location: On the Erie Canal in 
Wayne County. New York. 

8 Filed Pursuant to: Federal Power 
Act. 18 U.S.C. 791[a)-825(r|. 

h. Contact Person: Timothy R. Fallon 
3 Maplewood Point. Ithaca. New York 
1485a 

i Comment Date: March 1.1985. 

i Description of Project: The proposed 
project would consist of: (1) The existing 
22.5 foot-high, 69-foot-long integrated 
concrete gravity Lock 29 Dam with an 
uncontrolled ogee center spillway 
section; (2) a reservoir having a surface 
***& of 70 acres, a storage capacity of 
1050 acre-feet, and a normal water 
surface elevation of 447 feet m.s.L; (31 an 
existing intake structure; (4) an existing 
powerhouse containing new generating 
units having a total installed capacity of 
245 kw: (5) an existing tailrace: (8) an 
existing 4.H-KV transmission line. 150 
h'et long: and (7| appurtenant facilities. 
The Applic ant estimates the average 
•uinuai generation would be 1.287.720 
^Wh, The existing dam and project 


facilities are owned by the New York 
State Department of Transportation. 

k. Purpose of Project: All project 
energy produced would be sold to the 
New York State Electric and Gas 
Corporation. 

l. This notice also consists of the 
following standard paragraphs: A5. A7. 
A9, a C, and D2. 

m. Proposed Scope and Cost of 
Studies under Permit: A preliminary 
permit, if issued, does not authorize 
construction. The Applicant seeks 
issuance of a preliminary permit fora 
period of 36 months, during which time 
the Applicant would perform studies to 
determine the feasibility of the project. 
Depending upon the outcome of the 
studies, the Applicant would decide 
whether to proceed with an application 
for FERC license. Applicant estimates 
the cost of the studies under permit 
would be $10,000. 

15 a. Type of Application: Preliminary 
Permit. 

b. Project No: 8643-000. 

c. Date Filed: October 4.1984. 

d. Applicant: Energy GAP. 

e. Name of Project: Lower Patterson 
Creek. 

f. Location: On lands administered by 
the Bureau of Land Management, on 
Patterson Creek, in Lemhi County. 

Idaho. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791(a)-625{r). 

h. Contact Person: Tim Jones. P.O. Box 
2465. Twin Falls. Idaho 83303. 

I. Comment Date: March 4, 1985. 

j. Description of Project: The proposed 
project would consist of: (11 a 3-foot- 
high overflow spillway with inlet 
structure at elevation 0.240 feet; (2) a 
6.460-foot-long, 54-inch-diameter steel 
penstock; (3) a powerhouse containing 
three generating units with a capacity of 
1.350 kW and an average annual 
generation of 5.913.000 kWh: and (4| a 
600-foot-long transmission line. 

A preliminary permit does not 
authorize construction. Applicant seeks 
issuance of a preliminary permit for a 
term of 36 months during which it would 
conduct engineering and environmental 
feasibility studios and prepare an FERC 
license application at a cost of $20,000. 
No new roads would be constructed or 
drilling conducted during the feasibility 
study. 

k. Purpose of Project: Project power 
would be sold to Salmon River Electric 
Cooperative. 

l. This notice ulso consists of the 
following standard paragraphs: A6. A7. 
A9. B. C. and D2 

18 a. Type of Application: Preliminary' 
Permit. 

b. Project No: 8044-4X10. 

C. Dale Filed: Octolier 5. 1984. 


d. Applicant: Pacific Hydropower 
Company. 

e. Name of Project: Sunset Falls. 

f. Location: On the South Fork 
Skykomtsh River, near the town of 
Index, in Snohomish County, 
Washington. 

g. Filed Pursuant to; Federal Power 
Act 16 U S.C. §§ 971(«}-$25(r). 

h. Contact Person: Neil H. Macdonald. 
Pacific Hydropower Company. 1914 N. 
34th St.. Suite 200. Seattle. Washington 
98103-1359. 

i. Comment Date: March 1, 1985. 

j. Description of Project: The proposed 
project would consist of: (1] a 16-font- 
high dam at elevation 747 feet; (2| An 
intake structure approximately 2000 feel 
upstream from the dam: (3) a 1.100-foot- 
long. 15-foot-diameter steel and concrete 
lined tunnel; (4) a powerhouse 
containing two generating units with a 
combined capacity of 24 MW and an 
average annual generation of 94.3 
million kWh; and (5| a 0.25-mil e-long 
transmission line. 

A preliminary permit does not 
authorize construction Applicant seeks 
issuance of a preliminary permit for a 
term of 38 months during which it would 
conduct engineering and environmental 
feasibility studies and prepare an FERC 
license application at a cost of $450,000. 
No new roads would be constructed 
during the feusilxkty study. Test borings 
would be conducted. 

Ic Purpose of Project: Project power 
would be sold to Puget Sound Power 
and Light Company or Snohomish 
County Public Utility District No. 1. 

1. This notice ulso consists of the 
following standard paragraphs: A0. A7. 
A9. B. C. and D2. 

17 a. Type of Application: Preliminary 
Permit. 

b. Project No; 8645-000. 

c. Date Filed: October 5.1984. 

d. Applicant; Yankee Hydro 
Company. 

e. Name of Project: Byron Project. 

f. Location: Fast Brunch of the Swrift 
River near the Town of Byron. Oxford 
County. Maine. 

g. Filed Pursuant to: Federal Power 
Act. 16 U.S.C. 791(a|-625|r) 

h. Contact Person: Mr. George S. Bass. 
P.O. Box 1961. Boston. Massachusetts 
02105. 

i. Commenl Date: March 4.1985. 

j. Description of Project: The proposed 
project would consist of: (1) A proposed 
40-foot*long, 4 foot-high reinforced 
concrete dam: (2| a proposed 2.300- 
sqitarp foot reservoir impounding 28.000 
gallons of water at elevation 1045 feet 
N.G.V.D.. (3) o proposed 2.600 foot-long. 
24-inch-dinmeter conduit; (4| a proposed 
powerhouse containing one turbine/ 






















Federal Register / Vol. 50, No. 8 / Friday. January 11. 1985 / Notices 


1624 


generator unit rated at 99 kW: (5) a 
proposed 200-foot-long. 480-volt 
transmission line; and (0) appurtenant 
facilities. The estimated average annual 
generation is 485 MWh. 

k. Purpose of Project: Project power 
would he sold to Central Maine Power 
Company. 

l. This notice also consists of the 
following standard paragraphs: A6. A7. 
A9, B, C. and D2, 

m. Proposed Scope of Studies under 
Permit: a preliminary permit, if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of 18 
months during which time Applicant 
would investigate project design 
alternatives, financial feasibility, 
environmental effects of project 
construction and operation, and project 
power potential. Depending upon the 
outcome of the studies, the Applicant 
would decide whether to proceed with 
an application for FERC license. 
Applicant estimates that the cost of 
studies under permit would be $12,000. 

18 a. Type of Application: Preliminary 
Permit. 

b. Project No.: 8847-000. 

c. Dute Filed: October 5,1984. 

d. Applicant: David Ames. 

e. Name of Project: West Branch 
Indian Creek Power Project. 

f. Location: On West Branch Indian 
Creek, near Happy Camp, within the 
Klamath National Forest, in Siskiyou 
County. Californio. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r), 

h. Contact Person: Mr. David Ames. 
Star Route Box 220, Kneeland. California 
95549. 

i. Comment Date: March 4,1985. 

j. Description of Project: The proposed 
project would consist of: (1) A 5-foot- 
high. 25-foot-long diversion dam at 
elevation 2.875 feet: (2) a 10-inch- 
diameter. 5,000-foot-long penstock; (3) a 
powerhouse with a total installed 
capacity of 200 kW operating under a 
head of 640 feet; and (4) a l.OOO-foot- 
long. 12-kV transmission line from the 
powerhouse to connect to an existing 
Pacific Gas and Electric Company 
(PC/fcE) transmission line. The Applicant 
estimates the average annual energy 
generation at 1.44 million kWh to be 
sold to PG&E. 

A preliminary permit, if issued, does 
not authorize construction. The 
Applicant seeks issuance of a 24-month 
preliminary permit to conduct technical, 
environmental and economic studies, 
and also prepare an FERC license 
application at an estimated cost of 
$5,000. 


k. This notice also consists of the 
following standard paragraphs: A6. A7. 
A9. B. C and D2. 

19 a. Type of Application: Preliminary 
Permit. 

b. Project No.: 8059-000. 

c. Date Filed: October 12,1984. 

d. Applicant: Mega Renewables. 

e. Name of Project: Morelli. 

f. Location: On South Cow Creek, near 
Whitmore, in Shasta County. California. 

g. Filed Pursuant to: Federal Power 
Act. 16 U.S.C. 791(a)-825(r}. 

h. Contact Person: Mr. Fred G. 
Castagna. Executive Officer. Mega 
Renewables, 2576 Hartnell Avenue. 
Redding, California 96002. 

l. Comment Date: March 4,1985. 

j. Description of Project: The proposed 
run-of-the-river project would consist of: 
(1) An intake structure on South Cow 
Creek at elevation 2.880 feet msl; [2] a 
54-inch-diameter. 8,000-foot-long 
diversion conduit; (3) a 51-inch- 
diameter. 18,000-foot-long penstock; (4) a 
powerhouse located at elevation 1,820 
feet msl with a total installed capacity 
of 5.0 MW; and (5) a 10,500-fool-long, 60- 
kV transmission line to interconnect to 
an existing Pacific Cas and Electric 
Company line. Applicant estimates the 
average annual energy generation at 
17.5 GWh using 1.010 foot of head and 
75 cfs of flow. Project power would be 
sold to a public utility, 

A preliminary permit, if issued, does 
not authorize construction. The 
Applicant seeks a 36-month permit to 
study the feasibility of constructing and 
operating the project and estimates the 
cost of the studies at $85,000. 

k. This notice also consists of the 
following standard paragraphs: A5, A7. 
A9. B, C and D2. 

20 a. Type of Application: Preliminary 
Permit. 

b. Project No: 8684-4)00. 

c. Date Filed: October 23,1984. 

d. Applicant: Walter E. Steere Jr. 

Name of Project: West Branch. 

f. Location: West Branch of the 
Warner River in Merrimack County. 

New Hampshire. 

g. Filed Pursuant to: Federal Power 
Act. 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Hydro Tech Inc., 
P.O. Box 357. Marblehead. 
Massachusetts 01945. Attn; Mr. Brooke 
Pennypacker. 

l. Comment Date: March 4,1985. 

j. Description of Project: The proposed 
project would consist of: (1) An existing 
10-foot-high. 35-foot-long dam owned by 
the Applicant with a crest elevation of 
901 feet MSL; (2) an existing reservoir 
with negligible surface area and storage 
capacity; (3) a proposed 18-inch- 
diameter, 200-foot-long penstock: (4) a 
proposed powerhouse containing a 


generating unit with a rated capacit\ of I 
8-KW; (5) a proposed 20Toot-long 
transmission line tying into the 
Applicant's residence; and (6) a 
proposed short length of tdilrace 4 feet 
deep and 10 feet wide. The Applicant 
estimates a 28.000 kWh average annual 
energy production. 

k. Proposed Scope of Studies und t 
Permit: A preliminary permit, if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of 30 
months during which time Applicant 
would investigate project design 
alternatives, financial feasibility, 
environmental effects of project 
construction and operation, and project 
power potential. Depending upon the 
outcome of the studies, the Applicant 
would decide whether to proceed with 
an application for FERC license. 
Applicant estimates that the cost of the 
studies under permit would be $3,000. 

l. Tills notice also consists of the 
following standard paragraphs: A5, A7, 
A9. B. C. and D2. 

21 o. Type of Application: Preliminary 
Permit. 

b. Project No: 8694-000. 

c. Date Filed: October 30.1984. 

d. Applicant: Larry/Dana M. Dancn 
and High Country. Hydro Inc. 

e. Name of Project: Rapid Creek. 

f. Location: Rapid Creek. Gunnison 
County, Colorado. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.G 791(a)-825(r). 

h. Contact Person: Mr. Bruce D Lewis, 

I ligh Country Hydro. Inc.. 0401 County 
Road 149B. Clenwood Springs, Colorado 
81601, 

I. Comment Date: March 25,19B5 

j. Description of Project: The proposed 
project would consist of: (1) An existing 
small irrigation diversion structure; (2) a 
proposed penstock, approximately 5 OflO 
feet in length to be installed in an 
existing irrigation supply ditch; (3) a 
proposed powerhouse with a single 
generating unit of approximately 500 
kilowatts capacity: (4) a proposed 
tailrace; (5) a proposed transmission Hoc 
section to connect with an existing 14 4- 
kV transmission line at a point 
approximately 1.800 feet from the 
proposed powerhouse: and (6) 
appurtenant facilities. The existing 
diversion structure and approximately 
2,000 feet of the existing irrigation 
supply ditch is located within the While 
River National Forest. 

k. Purpose of Project: The estimated 
average annual generation of 1 , 700.000 
kWh would be used by the Applicants 
for home and ranch needs, and any 
excess would be sold to a local utility. 
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I This notice also consists of the 
following standard paragraphs: A5. A7, 
Ait B. C. and D2. 

m. imposed Scope and Cost of 
Studies under Permit: A preliminary 
prrtnil does not authorize construction. 

A pe rmit, if issued, gives the Permittee, 
during the term of the permit, the right of 
priority of application for license. 
Applicant seeks issuance of a 
pre liminary permit for a period of 18 
months, during which time it would 
perform surveys and geologic 
investigations, determine the economic 
feasibility of the project, reach final 
agreement on sale of project power, 
secure financing commitments, consult 
with Federal. State and local 
government agencies concerning the 
potential environmental effects of the 
project, and prepare an application for a 
FERC license, including an 
environmental report. Applicant 
estimates the cost of the work under the 
permit would be $20,000. 

22 a Type of Application: Exemption 
(Less than 5 MW), 

b. Project No: 7921-000. 
r.. Date Filed: December 15,1983. 
d Applicant: Alden T. Greenwood, 

e. Name of Project: Otis Falls, 
f Location: Souhegan River in 
Hillsboro County. New Hampshire. 

g Filed Pursuant to: Section 408 of the 
Energy Security Act of 1980 (18 U.S.C. 
2705 and 2708 as amended). 

h. Contact Person: Mr. Alden T. 
Greenwood. RR #1. Box 56. Greenville 
Road. Mason. NIL 03048. 
i Comment Date: February 15,1905 
j Description of Project: The project 
consists of: (1) An existing 150-fool-long 
26-fnot-high dam owned by the 
Applicant: (2) an existing 7-acre 
rese rvoir at an elevation of 825 feet 
M S.L.: (3) an existing forebay: (4) an 
existing 6-foot-dinmcter. 16-foot-long 
steel penstock: (5) an existing mill 
building containing one existing turbine/ 
generator unit with an installed capacity 
of 150 kW. operating under a head of 27 
feet (6) an existing tailrace; (7) a new 
te fool-long, 600-volt transmission line; 
and (81 appurtenant facilities. The 
estimated average annual generation 
would be 360.000 kWh. 

k. Purposes of Project: Project power 
\*ould be sold to Public Service 
Company of New Hampshire 
1 This notice also consists of the 
billowing standard paragraphs: Al. B. C. 
b.la A9. 

m. Purpose of Exemption: An 
exemption, if issued, gives the Exemptee 
priority of control, development, and 
operation of the project under the terms 
uf the exemption from licensing, and 
protects the Exemptee from permit or 


license applicants that would seek to 
take or develop the project. 

23 a. Type of Application: 5 MW 
Exemption. 

b. Project No.: 8015-000. _ 

c. Date Filed: |anuary 30. 1984. 

d. Applicant: Little Rapids 
Corporation. 

e. Name of Project: Shawano Paper 
Mills Dam. 

f. Location: On the Wolf River in 
Shawano County. Wisconsin. 

g. Filed Pursuant to: Section 408 of the 
Energy Security Act of 1980 (16 U.S.C. 
2705 and 2708. os amended). 

h. Contact Person: Robert B. Olson 
2273 Larsen Road, P.O. Box 3029. Green 
Bay. Wisconsin 54303. 

i. Comment Dale: February 15,1985. 

j. Description of Project: The proposed 
run-of-river project is presently 
operating and would consist of: (1) An 
existing concrete dam with overall 
length of approximately 242 feet and 
maximum height of about 12.5 feet; (2) a 
reservoir with normal pool elevation of 
802.5 feet NGVD and storage capacity of 
approximately 2.400 acre-feet and 
surface area of about 230 acres; (3) on 
existing powerhouse approximately 38 
feet by 20 feet, housing two existing 
turbine-generator units with a total 
installed capacity of 380 kW. 
Modifications will be made to unit 
number two to increase the efficiency; 

(4) an existing 480-volt transmission line 
approximately 400 feet in length: and (5) 
appurtenant facilities. Applicant 
estimates that the average annual 
energy would be 3,041.000 kWh. Owner 
of the dam and powerhouse is the Little 
Rapids Corporation. 

k. Purposes of Project: The Applicant 
anticipates that project energy will be 
utilized in their paper mill operations. 

l. This notice also consists of the 
following standard paragraphs: Al. A9. 
B. C. and D3a. 

24 a. Type of Application: Exemption 
(5 MW or Less). 

b. Project No: 8376-000. 

c. Date Filed: June 20.1984. 

d. Applicant: Stockport Milling Co.. 
Inc. 

e. Name of Project: Stockport Hydro. 

f. Location: Muskingum River in 
Morgan County. Ohio. 

g. Filed Pursuant to: Energy Security 
Act of 1980 Section 408 (16 U.S.C. 2705 
and 2706 us amended). 

h. Contact Person: Robert T. Grove. 
President, Stockport Milling Co., Inc.. 
P.O. Box 127. Stockport. Ohio 43787. 

i. Comment Date: February 15.1985. 

j. Competing Application: Project No. 
7750-000. Date Filed: October 24. 1983. 

k. Description of Project: The 
proposed project would consist of: (1| 

An existing Ohio Department of Natural 


Resources dam. 12.4 feel high and 480 
feel long: (2) an existing reservoir at 640 
feel M.S.L with negligible storage and 
surface urea; (3) an existing 160-foot- 
long. 36-foot-wide lock; (4) a proposed 
powerhouse containing a generating unit 
with a rated capacity of 1.500 kW: and 
(5) a proposed 0.95-mile-long 
transmission line tying into the existing 
Ohio Power Company line. The 
Applicant estimates a 12 million kWh 
average annual energy production. 

l. Purpose of Exemption: An 
exemption, if issued, gives the Exemptee 
priority of control, development, and 
operation of the project under the terms 
of the exemption from licensing, and 
protects the Exemptee from permit or 
license applicants that would seek to 
lake or develop the project. 

m. This notice also consists of the 
following standard paragraphs: Al, A9. 
B. C. and D3u. 

25 a. Type of Application: Exemption 

Under 5 MW. 

b. Project No: 8726-000. 

c Date Filed: November 19.1984. 

d. Applicant: Harold F, Foster and 
Robert Z. Walker. 

e. Name of Project: Upper Cold 
Springs 

f. Location: Natural springs, near 
Copco, in Siskiyou County, California. 

g. Filed Pursuant to: Section 408 of the 
Energy Security Act of 1980, IB U.S.C, 
2705 and 2708 os amended 

h. Contact Person: Mr. Robert Z. 
Walker. Star Route Box 79. Montague. 
California 96064, (916) 459-5607. 

i. Comment Date: February 15.1985. 

j. Description of Project: The proposed 
project would utilize 6 springs known as 
Upper Cold Springs and would consist 
of: (1) A 4-foot by 3-foot collection box: 
(2) a 750-foot-long. 12-inch diameter 
pipeline/penstock; (3) an existing 
powerhouse containing a new Pelton 
impulse turbine-generator unit rated at 
66 kW and producing an estimated 
average annual generation of 0.462 GWh 
at a design head of 265 feet and a flow 
of 3.5 cfs: (4) a tailrace consisting of an 
irrigation channel; and (5) a lap 
transmission line to interconnect the 
project to an existing Pacific Power & 
Light Company (PPftL) line. Project 
power would be sold to PP&L. The 
project would be located on Bogus 
Creek Ranch. Inc. lands. The project is a 
retrofit of a plant installed in 1929 to 
provide electricity for the Foster Ranch 
and W'alker Ranch. 

An exemption, if issued, gives the 
Exemptee priority of control, 
development, and operation of the 
project under the terms of the exemption 
from licensing, and protects the 
Exemptee from permit or license 
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applicants that would seek to take or 
develop the project. 

L This notice also consists of the 
following standard paragraphs: Al. A9. 
B. C and D3a. 

28 a. Type of Application: Minor 
License (SMW or I .ess). 

b. Project No: 8517-001. 

c. Date Filed: October 15. 1984. 

d. Applicant: Prodek. Inc. 

e. Name of Project; Jackson Gulch 
Dam Water Power Project 

f. location: On the diversion of the 
Mancos River in Montezuma County. 
Colorado. 

g. Filed Pursuant to: Federal Pow r er 
Act, 1G US.C. 79Udl-825(r). 

h. Contact Person: David N. Ruffe!. 
President. Prodek. Inc., P.O. Box 12808. 

El Paso, Texas 79912 and George V. 
Allen )r„ Shaw. Pittman. Potts ft 
Trowbridge. 1800 M Street, NW.. 
Washington, D C. 20036. 

i. Comment Date: February 19. 1985. 

|. Description of Project: The 

Applicant would utilize an existing dam 
and lands under the jurisdiction of the 
Bureau of Reclamation. The proposed 
project would consist of: fl) Proposed 
powerhouse No. 1 would contain one 
generating unit rated at 175 K W. which 
would be located at the south toe of the 
dam. The water to the powerhouse 
would flow through a proposed 24-inch 
branch pipe, which would connect to the 
existing 8.5-foot diameter horseshoe 
conduit located at the base of Iho dam. 
and discharge into the existing outlet 
canal; (2) proposed powerhouse No. 2 
would contain one generating uni! rated 
at 200 KW which would be located at 
the southeast end of the outlet canal. 
The water to the powerhouse would 
flow through a proposed 24-inch 
diameter penstock, which would 
conned to the proposed intake pipes of 
the outlet canal, and discharge into the 
existing stilling basin; (3) proposed 
powerhouse No. 3 would contain one 
generating emit rated at 450 KW. which 
would be located approximately 40 feet 
east of powerhouse No. 2. The water to 
the powerhouse would flow through a 
proposed 24-inch diameter penstock, 
which would connect to the proposed 
intake pipes of the outlet canal, and 
discharge into the existing stilling basin; 
(4) an existing tailwatcr channel which 
empties the water into the West Mancos 
River. (5) proposed 12.47/7.2-KV buried 
transmission lines. 90 feet long and 3,350 
feet long, respectively; The Applicant 
estimates the average annual energy 
output is 1.300.080 KWh: and (8) 
appurtenant facilities. 

k Purpose* of Project: The power 
generated at the project would be sold 
to Colorado-1'te Electric Association. 
Inc. 


1. This notice also consists of the 
following standard paragraphs: A3. A9, 
B, C. ft DJa. 

Competing Applications 

Al. Exemption for Small 
Hydroelectric Power Project under SMW 
Capacity—Any qualified license or 
conduit exemption applicant desiring to 
file a competing application must submit 
to the Commission, on or before the 
specified comment date for the 
particular application, either a 
competing license or conduit exemption 
application that proposes to develop at 
least 7.5 megawatts in that project, or a 
notice of intent to file such an 
application. Any qualified small 
hydroelectric exemption applicant 
desiring to file a competing application 
must submit to the Commission, on or 
before the specified comment date for 
the particular application, either a 
competing small hydroelectric 
exemption application or a notice of 
intent to file such an application. 
Submission of a timely notice of intent 
allows an interested person to file the 
competing license, conduit exemption, 
or small hydroelectric exemption 
application no later than 120 days after 
the specified comment date for the 
particular application. Applications for 
preliminary permit will not be accepted 
in response to this notice. 

A2. Exemption for Small 
Hydroelectric Power Project under 5MW 
Capacity—Any qualified license or 
conduit exemption applicant desiring to 
file a competing application must submit 
to the Commission, on or before the 
specified comment date for the 
particular application, either a 
competing license or conduit exemption 
application that proposes to develop at 
least 7.5 megawatts in that project, or a 
notice of intent to file such an 
application. Submission of a timely 
notice of intent allows an interested 
person to file the competing license or 
conduit exemption application no later 
than 120 days after the specified 
comment date for the particular 
application. Applications for preliminary 
permit and small hydroelectric 
exemption will not be accepted In 
response to this notice. 

A3. License or Conduit Exemption— 
Any qualified license, conduit 
exemption, or small hydroelectric 
exemption applicant desiring to file a 
competing application must submit to 
the Commission, on or before the 
specified comment date for the 
particular application, either a 
competing license, conduit exemption, 
or small hydroelectric exemption 
application, or a notice of intent to file 
such an application. Submission of a 


timely notice of intent allows an 
interested person to file the competing 
license, conduit exemption, or small 
hydroelectric exemption application no 
later than 120 days after the specified 
comment date for the particular 
application. Applications for preliminary 
permit will not he accepted in response 
to this notice. 

This provision is subject to the 
following exception: if an application 
described in this notice was filed by the 
preliminary permittee during the term of 
the permit, a small hydroelectric 
exemption application may be filed by 
the permittee only (license and conduit 
exemption applications are not affected 
by this restriction!. 

A4. License or Conduit Excemptiun— 
Public notice of the filing of the initial 
license, small hydroelectric exemption 
or conduit exemption application, whtdi 
has already been given, established the 
due date for filing competing 
applications or notices of intent. In 
accordance with the Commission's 
regulations, any competing application 
for license, conduit exemption, small 
hydroelectric exemption, or preliminary 
permit, or notices of intent to file 
competing applications, must be filed in 
response to and in compliance with iht 
public notice of the initial license, small 
hydroelectric exemption or conduit 
exemption application. No compctiiig 
applications or notices of intent may be 
filed in response to this notice. 

A5. Preliminary Permit Existing Darn 
or Natural Water Feature Project- 
Anyone desiring to file a competing 
application for preliminary permit fora 
proposed project at an existing dam or 
natural water feature project must 
submit the competing application to the 
Commission on or before 30 days after 
the specified comment date for the 
particular application (see 18 CFR 4 30 
to 4.33 (1982)). A notice of intent to frit* 
competing application for prelimin a > 
permit will not be accepted for filing 

A competing preliminary permit 
application must conform with 19 CFR 
4.33 (a) and (d). 

A6. Preliminary Permit: No Existing 
Dam—Anyone desiring to fife a 
competing application for preliminary 
permit for a proposed project where no 
dam exists or where there are proposed 
major modifications, must submit to the 
Commission on or before the specific! 
comment date for the particular 
application, the competing appltcafi*>n 
itself, or n notice of intent to file sin h an 
application. Submission of n timely 
notice of intent allows an interested 
person to file the competing prelimmiinr 
permit application no later than 60 days 
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iifler the specified comment date for the 
particular application. 

A competing preliminary permit 
application must conform with 19 CKR 
4.33 (a) and (d). 

A7. Preliminary Permit—Except ns 
provided in the following paragraph, any 
qualified license, conduit exemption, or 
small hydroelectric exemption applicant 
desiring to file a competing application 
must submit to the Commission, on or 
before the specified comment date for 
the particular application, either a 
competing license, conduit exemption, 
or small hydroelectric exemption 
application or a notice of intent to file 
such an application. Submission of a 
timely notice of intent to file a license, 
conduit exemption, or small 
hydroelectric exemption application 
allows an interested person to file the 
competing application no later than 120 
days after the specified comment date 
for the particular application. 

In addition, any qualified license or 
conduit exemption applicant desiring to 
file a competing application may file the 
subject application until: (1) a 
preliminary permit with which the 
subject license or conduit exemption 
application would compete is issued, or 
( 2 ) the earliest specified comment dale 
for any license, conduit exemption, or 
small hydroelectric exemption 
application with which the subject 
license or conduit exemption application 
would compete; whichever occurs first 

A competing license application must 
conform with 18 CFR 4.33 (a) and (b). 

A8. Preliminary Permit—Public notice 
of the filing of the initial preliminary 
permit application, which has already 
been given, established the due date for 
bling competing preliminary permit 
applications on notices of intent. Any 
competing preliminary permit 
application, or notice of intent to file a 
competing preliminary permit 
application, must be filed in response to 
and in compliance with the public notice 
of the initial preliminary permit 
application. No competing preliminary 
permit applications or notices of intent 
to file a preliminary permit may be filed 
in response to this notice. 

Any qualified small hydroelectric 
exemption applicant desiring to file a 
competing application must submit to 
tin* (Commission, on or before the 
specified content date for the particular 
application, either a competing small 
hydroelectric exemption application or « 
notice of intent to file such an 
application. Submission of u timely 
notit* of intent to file a small 
h> droelectric exemption application 
allows an interested person to file the 
1 (,m Peting application no later than 120 


days after the specified comment date 
for the particular application. 

In addition, any qualified license or 
conduit exemption applicant desiring to 
file a competing application may file the 
subject application until: (1) a 
preliminary permit with which the 
subject license or conduit exemption 
application would compete is issued, or 
(2) the earliest specified comment dule 
for any license, conduit exemption, or 
small hydroelectric exemption 
application with which the sub ; cct 
license or conduit exemption application 
would compete: whichever occurs first. 

A competing license application must 
conform with 18 CFR 4.33(a) and (d). 

A9. Notice of intent—A notice of 
intent must specify the exact name, 
business address, and telephone number 
of the prospective applicant, include an 
unequivocal statement of intent to 
submit, if such an application may be 
filed, either (1) u preliminary permit 
application or (2) a license, small 
hydroelectric exemption, or conduit 
exemption application, and be served on 
the applicant(s) named in this public 
notice. 

B. Comments. Protests, or Motions to 
tntenene —Anyone may submit 
comments, a protest, or a motion to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure. 18 CF.R. 55 385.210. .211. 
.214. In determining the appropriate 
action in take, the Commission will 
consider all protest or other comments 
filed, but only those who file a motion to 
intervene in accordance with the 
Commission's Rules may become a 
party to the proceeding. Any comments, 
protests, or motions to intervene must 
be received on or before the specified 
comment date for the particular 
application. 

C. Fifing and Seri'ice o f Responsive 
Documents— Any filings must bear in all 
capital letters the title "COMMENTS”. 
•NOTICE OF IN TENT TO FILE 
COMPETING APPLICATION". 
"COMPETING APPLICATION". 
"PROTEST" or * MOTION TO 
INTERVENE". as applicable, and Project 
Number of the particular application to 
which the filing is in response. Any of 
the above named documents must be 
filed by providing the original and the 
number of copies required by the 
Commission’s regulations to: Kenneth F 
Piumb. Secretary. Federal Energy 
Regulatory Commission, 825 North 
Capitol Street. N.E.. Washington. D.C. 
20426. An additional copy must be sent 
to: Fred E. Springer. Chief. Project 
Management Branch. Division of 

I Ivdropower Licensing. Federal Energy 
Regulatory Commission. Room 208 RB al 
the above address. A copy of any notice 


of intent, competing application or 
motion to intervene must also be served 
upon each representative of the 
Applicant specified in the particular 
application. 

Dl Agency Comments —Federal. 

State, and local agencies that receive 
this notice through direct mailing from 
the Commission are requested to 
provide comments pursuant to the 
Federal Power Act. the Fish and 
Wildlife Coordination Act, the 
Endangered Species Act. the National 
Historic Preservation Act. the Historical 
and Archeological Preservation Act. the 
National Environmental Policy Act, Pub. 
L. No. 88-29. and other applicable 
statues. No other formal requests for 
comments will be made. 

Comments should be confined to 
substantive issues relevant to the 
issuance of a license. A copy of the 
application may be obtained directly 
from the Applicant. If an agency does 
not file comments with the Commission 
within the time set for filing comments, 
it will be presumed to have no 
comments One copy of an agency's 
comments must also be sent to the 
Applicant s representatives. 

D2. Agency Comments —Federal. 

State, and local agencies are invited to 
file comments on the described 
application. (A copy of the application 
may be obtained bv agencies directly 
from the Applicant.) If an agency does 
not file coments within the time 
specified for filing comments, it will be 
presumed to have no comments. One 
copy of an agency’s comments mns! also 
be sent to the Applicant’s 
representatives. 

D3a. Agency Comments —The U.S. 

Fish and W ildlife Service the National 
Marine Fisheries Service, and thp State 
Fish and Game agency(ies) are 
requested, for the purposes set forth in 
Section 408 of the Energy Security Act of 
1980. to file within 60 days from the date 
of issuance of this notice appropriate 
terms und conditions to protect any fish 
and wildlife resources or to otherwise 
carry out the provisions of the Fish and 
Wildlife Coordination Act. General 
comments concerning the project and its 
resources are requested: however, 
specific terms and conditions to lie 
included as a condition of exemption 
must be clearly identified in the agency 
letter. If an agency does not file terms 
and conditions within this time period, 
that agency will be presumed to have * 
none Other Federal. State, and local 
agencies are requested to provide any 
comments they may have in accordance 
with their duties and responsibilities. No 
other formal requests for comments will 
In* made. Comments should be confined 
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to substantive issues relevant to the 
granting of an exemption. If an agency 
does not Tile comments within 60 days 
from the date of issuance of this notice 
it will be presumed to have no 
comments. One copy of an agency's 
comments must also be sent to the 
Applicant's representatives. 

D3b. Agency Comments— The U.S. 
Fish and Wildlife Service, the National 
Marine Fisheries Service, and the State 
Fish and Game agency(ies) are 
requested for the purposes set forth in 
Section 30 of the Energy Power Act to 
file within 45 days from the date of 
issuance of this notice appropriate terms 
and conditions to protect any fish and 
wildlife resources or otherwise curry out 
the provisions of the Fish and Wildlife 
Coordination Act. General comments 
concerning the project and its resources 
are requested; however, specific terms 
and conditions to be included as a 
condition of exemption must be clearly 
identified in the agency letter. If an 
agency does not file terms and 
conditions within this time period, that 
agency will be presumed to have none. 
Other Federal. State, and local agencies 
are requested to provide any comments 
they may have in accordance with their 
duties and responsibilities. No other 
formal requests for comments will be 
made. Comments should be confined to 
substantive issues relevant to the 
granting of an exemption. If an agency 
does not file comments within 45 days 
from the date of issuance of this notice, 
it will be presumed to have no 
comments. One copy of an agency[s 
comments must also be sent to the 
Applicant's representatives. 

Dated! |amuiry & UW*. 

Kenneth F. Plumb, 

S*'<r*fnrv 

|FR Doc, 85-919 Filed 1-10-85; *45 am) 

BILLWO COO€ 6T17-OCM 


Office of Conservation and 
Renewable Energy 

I Case No. RF-OOt | 

Energy Conservation Program for 
Consumer Products; Petition for 
Waiver of Refrigerator and 
Refrigerator-Freezer Test Procedure 
From Whirlpool Corp. 

agency: Conservation and Renewable 
Energy Office, DOE. 
action: Notice. 

summary: Today's notice publishes a 
Petition for Waiver" from Whirlpool 
Corporation (Whirlpool) of Benton 
Harbor, Michigan, requesting a waiver 
from the Department of Energy (DOE) 


test procedure for refrigerators and 
refrigerator-freezers. Whirlpool is a 
manufacturer of home appliances, 
including refrigerator-freezers. 

Whirlpool has developed an electronic 
adaptive defrost control for refrigerator- 
freezers that initiates defrost cycles in 
response to operating conditions and 
usage patterns. The petition requests 
DOF. to grant Whirlpool relief from the 
DOE test procedure for refrigerators and 
refrigerator freezers for its refrigerator- 
freezer models equipped with electronic 
adaptive defrost controls on the basis 
that the existing test procedure yields 
materially inaccurate estimates of the 
energy consumption of such units. DOE 
is soliciting comments, data, and 
information regarding the petition. 
oate: DOE will accept comments, data 
and information not later than February’ 
11, 1985. 

addresses: Written comments and 
statements shall be sent to; Department 
of Energy, Office of Conservation and 
Renewable Energy. Test Procedures for 
Consumer Products. Case No. RF-001, 
Mail Stop CE-113. Forrcstal Building. 
1000 Independence Avenue. SW.. 
Washington. D.C. 20585. 

FOR FURTHER INFORMATION CONTACT: 
Michael |. McCabe. U.S. Department of 
Energy, Mail Station CE-113, Forrcstal 
Building. 1000 Independence Avenue. 
SW.. Washington. D.C 20585. (202) 
252-0127 

Eugene Margolis. Esq.. U.S. Department 
of Energy. Office of General Counsel. 
Mail Station GC-12. Forrestal 
Building. 1000 independence Avenue. 
SW„ Washington, D.C 20585, (202) 
252-0513. 

Background 

The Energy Conservation Program for 
Consumer Products was established 
pursuant to the Energy Policy and 
Conservation Act (EPCA) (Pub. L. 94- 
163. 89 Stat. 917), as amended by the 
National Energy Conservation Policy 
Act (NECPA) (Pub. L 95-619. 92 Stat. 
3266). which requires DOE to prescribe 
standardized test procedures to measure 
the energy consumption of certain 
consumer products, including 
refrigerators and refrigerator-freezers. 
The intent of the test procedures is to 
provide a comparable measure of energy 
consumption that will assist consumers 
in making purchasing decisions. These 
test procedures appear at 10 CFR Pari 
430. Suhputl B. 

DOE has also prescribed procedures 
by which manufacturers may petition for 
waiver of test procedure requirements 
for a particular basic model of a product 
covered by a teat procedure and the 
Department may temporarily waive such 


test procedure requirements for such 
basic, model. W'aivers may be granted 
when one or more design characteristics 
of a basic model either prevent testing 
of the basic model according to the 
prescribed test procedure or lead to 
results so unrepresentative of the 
model's true energy consumption as to 
provide materially inaccurate 
comparative data. These waiver 
procedures appear at 10 CFR 430.27 
Waivers generally remain in effect until 
final test procedure amendments 
become effective, resolving the problem 
that is the subject of the waiver. 

Refrigerator-freezers are one of the 
products covered by the Federal Trade 
Commission's (FTC) Appliance Labeling 
Program. The energy consumption of 
refrigerator-freezers, as determined 
using DOE’s test procedure, forms the 
basis of the estimated annual operating 
cost figures which FTC requires 
manufacturers of refrigerator-freezers to 
disclose on on Energy Guide label on 
each unit to assist consumers in making 
a purchasing decision. 

Whirlpool filed a petition for waiver 
from the DOE test procedure for 
refrigerators and refrigerator-freezers rm 
the grounds that the procedure yields 
materially inaccurate estimates of the 
energy consumed by its refrigerator- 
freezer models equipped with what 
Whirlpool terms electronic adaptive 
defrost controls. Whirlpool states that 
its electronic adaptive defrost control 
initiates defrost cycles on the basis of 
compressor run time, refrigerator and 
freezer door openings, and the length of 
the precccding defrost period. The 
petition cites three faults with using the 
current DOE test procedure for 
refrigerators and refrigerator-freezers to 
evaluate the energy consumption of 
refrigerator-freezers equipped with 
electronic adaptive defrost controls 

First, the current test procedure Hub 
no provision for determining the interval 
between defrost cycles for refrige rnt n - 
freezers equipped with electronic 
adaptive defrost controls which would 
be comparable to normal usage pattern* 
Second, the current test procedure 
would likely underestimate the actual 
energy consumption of such products 
because the low humidity conditions 
normally encountered within the 
product during the test and the lack of 
refrigerator and freezer compartment 
door openings during the test lengthens 
the period between defrost cycles 
beyond that which would be expected 
under normal usage conditions. Third, 
this lengthening of the period between 
defrost cycles lengthens the duration of 
the test to the point that it is unduly 
burdensome to conduct. 
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I Further, Whirlpool evaluated the 
I applicability of two alternate test 
I methods, both intended to cover 
I nJrivjerator-freezers equipped with so* 

I ailh'ii demand defrost controls, and 
1 determined that neither was appropriate 
I for use in testing units equipped with 
I electronic adaptive defrost controls. 

9 Whirlpool contends that no acceptable 
9 alternate test procedure exists and that 
I the development of such an alternate 
I test procedure should await field data 
9 which reflects the actual performance of 
9 sirrh products under varying conditions 
I of use and operation. 

I Pursuant to paragraph [b) of 10 CFR 
I 430.27. DOF. is hereby publishing the 
I Petition for Waiver*" in its entirety. The 
I petition contains no confidential 
9 information. DOE solicits comments, 

I data, and information respecting the 
9 petition. 

I in Washington. D.C.. Dwcemlwr 28 

9 im 
9 Fat Collins. 

9 Under Secretary. 

9 November 13.1984 

9 Mr Michael |. McCains. 

9 liranch Chief, Testing and Evaluation. 

I Conservation and Renewable Energy. 

I U S. Department of Energy, UMX) 

I Independence Avenue, NW.. Room GE- 

I 217. Washington. D.C2Q5HS 

I Gentlemen: 1. Petition for Waiver —In 

II accordance with 10 CFR Part 430.27, this is a 
II Petition fur Waiver from the lest procedure 
I specified in 10 CFR Part 430. Sub-I’art B. 

I Apjxtndi* At. adopted August 10.1902. 

I Concurrently with the filing of this Petition 
I for Waiver. Whirlpool Corporation is filing an 
I Application for Temporary Exception with 
I the Office of Hearings and Appeals of the 
I DOF. A copy of the Application for 
I Temporary Kxceptioo is attached hereto. 

I Whirlpool Corporation has developed and is 
I planning to market several refrigerator* 

I fnre7er models with electronic adaptive 
|| ‘k'lruvt controls that are required to he tested 
I under the provisions of 10 CFR Part 438 Sub* 

I P «rl B. Appendix At. 10 CFR Part 430. Section 
I 13022 prohibits a manufacturer from making 
I urn representation regarding energy 
I toristimption of a refrigerator-freezer that is 
I ftor Uised on results of tests under Appendix 
I At Further. 18 CFR 305.4 prohibits the 
I manufacturer from selling or offering for sale 
I * refrigerator-freezer that does not bear an 
I F-ruTgygiddf label specifying the estimated 
I «*nnim| operating cost for that product based 
I upyn tests conducted in accordance with 
I Appendix Al. In as much as Whirlpool may 

I rut make an energy representation regarding 

II **f r gcrator*freezers unless such 

I ^pmsenlatlon is based upon the? results of 
I uinducted in accordance with Appendix 

I Al. and Appendix Al tests will not 
■ accurately represent the energy consumption 
I of refrigerator-freezers with electronic defrost 

I controls, we submit this petition. 

I 2 General Description of Petitioner's 
I H fstness— Whirlpool Corporation is a 

I m *»nufucturer of home appliances including 


refrigerator-freezers. Whirlpool has now 
developed an electronic adaptive defrost 
control for refrigerator-freezers thot initiates 
defrost cycles for the refrigerator-freezer in 
response to operating conditions and usage 
patterns. The electronic adaptive defrost 
control will initially be installed an two 
models of side-by-side refrigerator freezers. 

3. Electronic Adaptive Defrost Control 
Dtfsign Principles —The electronic adaptive 
defrost control employs a microcomputer 
utilizing an algorithm that initiates defrost 
cycles on a non-timed basis depending on 
compressor run time, refrigerator and freezer 
door openings, and Ibe length of the 
preceding defrost period. The actual interval 
between defrost cycles wilh this control 
could be from six (0) hours to twelve (12) 
days. The electronic adaptive dcfrcml control 
is not a demand defrost system that initiates 
a defrost cycle based upon actual frost on the 
evaporator. 

4. DOE Test Does Not Adequately 
Determine the Period Between Defrost 
Cycles— There is no provision in the 
refrigerator-freezer test procedure, 10 CFR 
Part 430, Sub-Part B. Appendix Al, to 
determine the interval between defrost cycles 
for a refrigerator-freezer with an adaptive 
defrost control which would account for 
compressor run lime, refrigerator and freezer 
compartment door openings and the length of 
time of the previous defrost cycle which 
would be comparable to normal usage 
patterns However, Appendix Al does 
include a provision for long-time automatic 
defrost refrigerator-freezers. These specific 
provisions are found in Section 4.1.2.1 and 
5.2.1.2 of Appendix Al The rationale for 
treating long time automatic defrost systems 
differently than standard products is found in 
the discussion in conjunction with adoption 
of the final role and is found at pages 34521 
ami 34522 of Federal Register. Volume 47. No. 
154. Tuesday. August 10.1982. The different 
treatment for a long-time automatic defrost 
refrigerator is based on the premise that n 
minimum of 14 hours of compressor run time 
will elapse between defrost cycles. In the let! 
measurements specified in Section 5-2.1.2 the 
time between defrost cycles is recorded as 
quantity CT. However, this test procedure is 
intended for products with a timed interval 
between defrost cycles resulting in a fixed 
CT. The long-time automatic defrost test 
procedure does not address determining CT 
for a product in which the interval between 
defrost cycles depends upon operating 
conditions as described above Accordingly, 
the? tost methodology provided for in the case 
of long-time automatic defrost systems is not 
applicable to refrigerator-freezers with 
adaptive defrost controls. 

5 DOE Test is Unduff Burdensome —In 10 
CFR. Part 430. Sub-Part B. Appendix Al. a 
refrigerator-freezer test period is defined as 
the time span from one point during the 
defrost period to the corresponding point in 
the next defrost period. For a conventional 
automatic defrost refrigerator-freezer, total 
lest time required for the stabilization and 
test period is typically on the order of three 
days of less An automatic defrost 
refrigerator-freezer wilh an anti-sweat heater 
switch requires four tests to determine the 
total per cycle energy consumption for that 


unit. In order lo achieve a 95% confidence 
level for a given model a minimum of three 
products must be tested. Therefore to rutr o 
given model having an anti-sweat heater 
switch a! a 95% confidence level takes thirly- 
six test days. However, in the case of 
adaptive defrost refrigerator-freezers, the 
total lest time required for the stabilization 
am! testing appears In be nine dnvs. Since 
this product incorporates an anti-sweat 
heater switch, four tests are uteri required 
With a minimum of three units required to 
establish a 95% confidence level 
approximately 108 test days ere required to 
test an adaptive defrost control utilizing the 
standard test proctfdure. Thus the testing 
burden has increased by three times in order 
to conduct required testing for these 
products. Furthermore, it is likely that the 
potential extremely long lest duration might 
be impossible to accomplish due to the 
difficulty in controlling conditions in the lesl 
room within the tolerances required by the 
lest procedure over long time periods. 

a DOE Test May Mislead the Public and 
Be Unfair to Petitioner —Whirlpool believe* 
that testing refrigerator-freezer* having the 
electronic adaptive defrost control system 
under the test room conditions specified in 
the test procedure will result in intervals 
between defrost cycles that will In* 
considerably longer than would be expected 
to be encountered in normal usage because o! 
low humidity conditions normally 
encountered within the product during the 
test and lack of refrigerator and freezer 
compartment door openings. If Whirlpool 
Corporation were required lo conduct tests in 
accordance wilh Appendix At on 
refrigerator-freezers having the electronic 
adaptive defrost control the results will 
likely underestimate ihe actual energy 
consumption of such products in normal 
usage pattern* for the reasons ctfed above 
This result would be unfair lo both 
consumers and to Whirlpool. The consumer, 
when comparing operating costs, might be 
misled into purchasing an adaptive defrost 
control product based on the incorrect 
labeling information W hirlpool on the other 
hand, would be placed in the position of 
providing cost of operation information for 
the Knergyguide label in accordance with tin- 
test procedure, which it believes t» 
inaccurate. Thus, d Whirlpool Corporation 
were to attempt to conduct tests on 
refrigerator-freezers with electronic adaptive 
defrost controls in accordance with Appendix 
Al. the result* would likely be misleading 10 
consumers as well as unduly burdensome to 
Whirlpool Corporation. Failure to grant this 
petition will discourage future development 
of innovative control systems for not only 
refrigerator-freezers but other products as 
well since Whirlpool Corporation will realize 
that, unlesa the product is capable of being 
tested under the existing test procedures. II 
may well be actually or practically precluded 
from testing the product in order lo comply 
with mandatory labeling ora minimum 
standard requirement. 

7. Proposed Attemate Test Method —At the 
present lime Whirlpool Corporation does not 
have a proposed alternate test method for 
refrigerator-freezers having an adaptive 
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defrost control system. However* the test 
procedure specified in Appendix At. Section 
4.1.2.1 itnd Section 5.2.1.2 ndsting to long time 
automatic defrost products provides a basis 
for developing u test procedure for 
refrigerator-freezers having adaptive defrost 
systems of the type proposed by Whirlpool 
Corporation, lire long-time automatic 
procedure separates the test period into tho 
two distinct portions—the defrost /recovery 
portion and the steady state cycling portion. 
Such an approach would be nn effective 
manner for testing adaptive defrost control 
products if nn additional procedure was 
developed to establish the value of "CT" for 
the respective products. Whirlpool 
Corporation is actively engaged in 
investigating lest methods for determining CT 
which will be representative for refrigerator- 
freezers having adaptive defrost control 
systems. A door opening lest might provide 
some means to estimate a value for "CT*. but 
would present several difficult problems. 

First, il would be difficult. If not practicaly 
impossible, fo control ambient humidity 
conditions to the degree required to obtain 
repeatability in test results. Secondly, the 
cost and space required for door opening 
mechanisms would be prohibitive if adaptive 
defrost controls were used on many models 
In the product line. Whatever test method is 
ultimately designed to determine tho length of 
lime between defrost cycles, CT. such test 
method must, we believe, be based on field 
data reflecting actual experience, under 
varying operating conditions, of products 
having these systems. 

8. Other Test Methods Considered— One 
test procedure considered and determined 
not to be applicable is discussed in a paper 
presented by Neil Lynch, at the 1984 
International Appliance Technical 
Conference at Ohio State University entitled 
’ Proposed Energy Test Procedure for 
Household Refrigerator Freezers Equipped 
with Demand Defrost Controls’*. As 
mentioned above, the adaptive defrost 
control does not respond to frost conditions 
found on the evaporator as is the case with 
demand defrost controls. Rather, the adaptive 
defrost control operates on an algorithm 
which accounts for events likely to be 
proportionate, in normal circumstances, to 
frost build-up on the evaporator. The 
procedure described by Mr. Lynch is one 
which provides for induced frost build-up on 
the evuporutor. Mr. Lynch's proposed 
procedure Is not applicable to adaptive 
defrost control products because the control 
does not respond directly to the frost load 
created by the Lynch test procedure. 

A test procedure was considered by DOE 
and the National Bureau of Standards 
("MBS") for demand defrost systems, as pari 
of the proposed rule setting refrigerator lest 
procedures. See Federal Register Vol. 45, No. 
138. July 14. 11)80. page 47398. In this proposal, 
u value of CT corresponding to one defrost 
every 24 hours would be assigned to all 
"demand defrost" systems. However, an 
arbitrary assignment of a common CT to all 
demand (or adaptive) defrost systems has the 
potential of either understanding or 
overstating the energy savings attributed to 
the defrost control mechanism. In the case of 
the adaptive defrost system in question. 


Whirlpool believes that the savings would be 
understated. 

9. Public policy— The granting of this 
waiver will serve to further the nation’s 
energy conservation policy by encouraging 
manufacturers to develop new and 
innovative control systems to provide more 
energy-efficient appliances which, in the long 
run. will serve to reduce the energy 
consumption of products. 

10. Otfn?r Manufacturers—\\ is our belief 
that no other appliance manufacturers in the 
United States market basic models of electric 
refrigerator-freezers which Incorporate non¬ 
time initiated defrost systems that will be 
comparable to the adaptive defrost control 
system proposed by applicant. 

If additional information U required, please 
contact Andrew Takacs (616/926-3219) or 
Robert Judd (616/926-5577). 

Respectively. 

A.J. Takacs. 

|KR Doc. 85-814 Filed 1-10-85; 8:45 am| 

BILLING COOC M&0-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

IOPTS-51553; FRL-2755-2) 

Certain Chemicals; Premanufacture 
Notices 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: Section 5(a)(1) of the Toxic 
Substances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical substance tp 
submit a premanufacture notice (PMN) 
to EPA at least 90 days before 
manufacture or import commences. 
Statutory requirements for section 
5(a)(1) premanufacture notices are 
discussed in EPA statements of the final 
rule published in the Federal Register of 
May 13.1983 (48 FR 21722). This notice 
announces receipt of twenty-eight PMNs 
and provides a summary of each. 
dates: Close of Review Period: 

PMN 85-355, 85-356. 85-357, 85-356 85- 
359. 85-360. 85-361, and 85-362— 
March 27. 1985. 

PMN 85-383 and 85-364—March 30. 

1985. 

PMN 85-365, 85-366, 85-367. 85-368. 85- 
369, 85-370. 85-371. 85-372. 85-373. 85- 
374, 85-375, 85-376. 85-377. 85-378, 85- 
379, 85-380, 85-381. and 85-382—April 
1, 1985. 

Written comments by: 

PMN 85-355. 85-356. 85-357. 85-358, 85- 
359. 85-360, 85-361. and 85-362— 
February 25.1985. 

PMN 85-363 und 85-364—February 28. 
1985. 

PMN 85-365. 85-366, 85-307, 85-368. 85- 
369. 85-370, 85-371, 85-372, 85-373, 85- 


474. 85-373. 85-370. 85-377, 85-17* sj 
379. 85-380. 85-381. and 85-382- 
March 2, 1985. 
address: Writlen comments, iderr f,ii | 
by the document control number 
"(OPTS-51553)" and Ihe specific PMN 
number should be sent to: Document 
Control Officer (TS-793), Information 
Management Division. Office of Toxic 
Substances, Environmental Protection 
Agency. Rm. E-201. 401 M Street SW.. 
Washington, DC 20460, (202-382-4512). 
FOR FURTHER INFORMATION CONTACT: 
Wendy Cleland-llamnett. Chemical 
Control Division (TS-794), Office of 
Toxic Substances, Environmental 
Protection Agency. Rm. E-611.401 M 
Street SW., Washington. DC 20460. [202- 1 
382-3725). 

SUPPLEMENTARY INFORMATION: The 

following notice contains information 
extracted from the non~confidential 
version of the submission provided by 
the manufacturer on the PMNs reciMved 
by EPA. The complete non*confidenti*J 
document is available in the Public 
Reading Room E-107 at the above 
address. 


PMN 85-355 


Manufacturer. Confidential. 
Chemical. (G) Polyhalogenated alkyl 
phenol. 

l/se/Pmduction . (S) Industrial 
chemical intermediate. Prod, range: 
Confidential. 

Toxicity Date. Acute oral: 2.8 g/kg; 
Irritation: Skin—Moderate to severe. 
Eye—Severe. 

Exposure. Manufacture: dermal and 
inhalation, a total of 4 workers, up to l 
hr/du, up to 300 da/yr. 

En viron mental Re!ease/Disp< is < il. 
Trace amounts released to air. 


PMN 85-356 


Manufacturer. Confidential. 

Chemical. (C) Alcohol sulfate, lithium 
salt. 

Use/Production. (G) An additive used 
in tho energy production industry. Prod, 
range: Confidential 

Toxicity Data. No data submitted. 

Exposure. Manufacture: dermal, a 
total of 1 worker, up to 2-3 hrs/da. 

EnvironmentalRelease/Disposa! fS 
kg/day released. 


PMN 85-357 


Manufacturer. Confidential. 
Chemical. (S) Polymer of ester du>l 
204. trimethylol propane, adipic acid. 
DesmondurVV. isocyanato ethyl 
methacrylate and butyl methacrylate 
Use/Production. (S) Site-limited and 
Industrial resin used in automotive 
paint. Prod, range: 70.000-210.000 kg/vr, 


s 7TX ri FT -2 T3 5- B ~ -3 “ 2 Jc2a 
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Toxicity Data. No data submitted. 
Exposure, Manufacture and 
I processing: dermal and inhalation, a 
I total of 6 workers, up to 0.5 hr/da. up to 

250 da/yr. 

| En rm >nmental Release/Disposal. 0.2 
I to 180 kg/batch of resin and 0.2 lo 1 kg/ 

I biitch of paint released. Disposal by 

landfill. 

WN 85-358 

Manufacturer. Confidential. 

I Chemical (SJ Polymer of 2.2 dimethyl- 
3-hy droxypropyl-l, 2 dirnothyi-3- 
hydroxy propionate, methylene bis (4- 
cydohexjrl isocyanate), 
polyaiprulactonc! triul. adipic add. E- 
csproiactooe. 

Use Production. (S) Site-limited and 
I industrial resin used in automotive 
j paint Prod, range: 184.000-307.600 kg/yr. 
Toxicity Data. No data submitted. 
Exposure. Manufacture and 
I processing: dermal and inhalation, a 
total of 6 workers, up to 0.5 hr/da. up to 
! 250 da/yr. 

Environmental Release/Disposal 0.2 
to 180 kg/batch of resin and 0.2 to 1 kg/ 
hatch of paint released. Disposal by 

landfill. 

PMN 85-359 

Manufacturer. The Dow Chemical 

Company. 

Chemical (G) Advancement product 
of triglycidyl ether of tri 
fhydroxyphenyljmethane. 

Use/Production. (S) Industrial transfer 
molding of electronic parts and the 
manufacture of printed circuit boards, 
electrical laminates and structural 
composites. Prod, range: Confidential. 

Toxicity Data. Acute oral: >2.000 mg/ 
M* Acute dermal: >2,000 mg/kg: 
Irritation: in—Not a primary irritant. 
F.yo—No irritation. 

Exposure. Manufacture: dermal, a 
iota! of 20 workers. 

Environmental Release/Disposal. Up 
to 1 lb. /sample released to ail and land. 
Disposal by incineration, landfill and 
na\iguble waterway after treatment. 

85-350 

Manufacturer . The Dow Chemical 

Company. 

Chemical (GJ Partial metal complex 
,J f uniiuomethylcne phosphonic acid. 

Use/Production. (G) Corrosion and 
*J‘«le inhibitor. Prod, range: 

Confidential. 

Toxiaty Data. Acute oral: >4.000 mg/ 
h Acuta dermal: >2.000 mg/kg; 
Irritation: Skin—Not n primary irritant. 
F>e—Slight; LC*» 48 hr (Daphnia 
owigna): 740 mg/l.; I.G* 96 hr (Fathead 
minnow): 960 mg/L 
Exposure. Manufacture: dermal 
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En \ iron men to I Release/Disposal. 
Release to water. Disposal by navigable 
waterway. 

PMN 85-361 

Importer. Confidential. 

Chemical (G) Polymer of aliphatic 
diisoevanate. aliphatic diacid, aromatic 
diacid, aliphatic diol. aliphatic epoxide, 
urea, and formaldehyde. 

Use/Import (S) Industrial auxiliary 
for leather. Import range: Confidential. 

Toxicity Data. Acute oral: >5.0 ml/ 
kg: Irritation: Skin—Slight. F.ye—Non- 
irritant; 48 hr (Leiuciscus idus): 1.000 
mg/l. 

Exposure. Processing: dermal 
inhalation and ocular, a total of 1 to 5 
min/weighing, 3 weighirigs/du. 

Environmental Release/Disposal No 
release to air. water and land. Disposal 
by publicly owned treatment works 
fPOTWJ. 

PMN 85-352 

Importer. Confidential. 

Chemical (S) Polymer of 
mercaptobenzimfdazole and ethylene 
oxide. 

Use/Import. ($) Industrial corrosion 
inhibitor for metats. Import range: 
Confidential 

Toxicity Data. Acute oral >5.0 ml/ 
kg: Irritation: Skin—Non-irritant. Eye— 
Non-irritant. 

Exposure. Processing and use: dermal 
inhalation and ocular. 

Environmental Release/Disposal No 
data submitted. 

PMN 85-363 

Manufacturer. SCM Organic 
Chemicals. 

Chemical. (G) Alkyl substituted 
cyclopen land acetate. 

Use/Pnxiuction . (G) Highly dispersive 
use. Prod, range: Confidential. 

Toxicity Data. Irritation: Skin—Slight. 

Exposure. Confidential 

Environmental Release/Disposal. 
Confidential 

PMN 85-364 

Manufacturer. Confidential 

Chemical (G) Hydrochloride salt of a 
substituted dm Iky l amine. 

Use/Production. (S) Industrial 
intermediate. Prod, range: 30.000~40.000 

**/yr. 

Toxicity Data Acute oral: Male— 

> 3.846 mg/kg but <5.000 mg/kg. 

Female—2.701 mg/kg. Combined—3.704 
mg/kg: Irritation: Skin—Not a primary 
irritant. Eye—Moderate: Ames test: Not 
mutagenic Skin sensitization: Weak 
sensitizer. 

Exposure. Manufacture and 
processing: dermal, a total of 5 workers 
up lo 1,5 hrs/da. less than 225 da/yr. 


En vimnnwnfat Release/Disposal 
Trace to 6 kg released. 

PMN 85-365 

Manufacturer. Confidential 
Chemical (SJ Polymer of 
cyclonhexancdimethanal isophthalic 
acid, pentaerythritol tetraisopropyl 
titunate and trimelletic anhydride. 

Use/Production. (G) Plastics additive. 
Prod, range: 90.000-180.000 kg/yr. 

Toxicity Data. No data on the PMN 
substance submitted. 

Exposure. Manufacture: inhalation, a 
total of 10 workers, up to 6 hrs/da. up to 
40 da/yr. 

En vironnwntal Release/Disposal. 
About 5°r> releused to air and about 11** 
to water. Disposal by POTW and 
approved landfill 

PMN 85-366 

Manufacturer . Confidential 
Chemical (C) Short oil alkvd resin. 
Use/Production. (GJ Binder for 
industrial baking finishes Prod, range: 
Confidential 

Toxicity Data. No data submitted. 
Exposure. Manufacture: a total of 5 
workers. 

Environmental Release Disposal 
Confidential. 

PMN 85-367 

Manufacturer E. I. du Pont de 
Nemours and Company, tnc. 

Chemical (G) Haioalky! substituted 
cyclic ether. 

Use/Production. (G) Intermediate and 
solvent. Prod, range: Confidential 
Toxicity Data. Acute oral: 1.500 mg/ 
kg: Irritation: Skin—Non-irritant. Eye— 
Mild: Cardiac sensitization test: Not a 
cardiac sensitizer but a potent 
anesthetic. 

Exposure. Confidential 
Environmental Release Disposal. 
Confidential 

PMN 85-368 

Manufacturer. E. I. du Pont de 
Nemours and Company. Inc 
Chemical (C) Haioalky I substituted 
cyclic ether. 

Use/Production. (G) Intermediate anil 
solvent. Prod, range: Confidential. 

Toxicity Data. Acute oral: 25.000 mg/ 
kg: Irritation: Skin—Non irritant. Eye— 
Non-irritant: Inhalation: 1.700 parts per 
million (ppiti). 

Exposure. Confidential. 
Environmental Release IDisposal 
Confidential 

PMN 85-369 

Manufacturer. E. I. du Pont de 
Nemours and Company. Inc. 
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Chemical. (G) Haloalkyl substituted 
cyclic ether. 

Use/Production. (G) Intermediate and 
solvent. Prod, range: Confidential. 

Toxicity Data. Acute oral: >25,000 
mg/kg; Irritation: Skin—Non-irritant. 
Eye—Mild; Inhalation: 1.300 ppm: Skin 
sensitization: Non-senitizer. 

Exposure . Confidential. 

En vironmentol Release/Disposal. 
Confidential. 

PMN 65-370 

Manufacturer. E. 1. du Pont de 
Nemours and Company. Inc. 

Chemical. (G) Haloalkyl substituted 
cyclic ether. 

Use/Production. (G) Monomer. Prod, 
range: Confidential. 

Toxicity Data. Acute oral: 2.250 mg/ 
kg: Irritation: Skin—Non-irritant. Eye- 
Mild. 

Exposure. Confidential. 
Environmental Release/Disposal. 
Confidential. 

PMN 85-371 

Manufacturer. Confidential 
Chemical. (G) Acrylic alkyd resin. 
Use/Production. (G) Binder for 
industrial baking finishes. Prod, range: 
Confidential. 

Toxicity Data. No data submitted. 
Exposure. Manufacture: dermal, total 
of 5 workers. 

Environmental Release/Disposal. 
Confidential. 

PMN 85-372 

Manufacturer. General Electric 
Company. 

Chemical (G) Aliphatic dicurboxylic 
odd polymer with alkane diol. 

Use/Production. (S) Polymer 
intermediate. Prod, range: Confidential. 
Toxicity Data. No data submitted. 
Exposure. Manufacture: dermal a total 
of 120 workers, up to 10 hrs/da. up to 
100 da/yr. 

Environmental Release/Disposal. 10 
kg/batch released for burning. 

PMN 85-373 

Manufacturer. General Electric 
Company. 

Chemical. (G) Aliphatic dicurboxylic 
acid polymer with alkane diol. 

Use/Production. (SJ Polymer 
Intermediate. Prod, range: Confidential 
Toxicity Data. No data submitted. 
Exposure. Manufacture: dermal, a 
total of 120 workers, up to 10 hrs/da. up 
to 100 da/yr. 

Environmental Rcleosc/Disposa!. 10 
kg/batch released for burning. 

PMN 85-374 

Manufacturer. General Electric 
Company. 


Chemical. (G) Aliphatic dicurboxylic 
acid polymer w ith alkane diol 
Use/Production. (S) Polymer 
intermediate. Prod, range: Confidential 
Toxicity Data. No data submitted. 
Exposure. Manufacture: dermal a 
total of 120 workers, up to 10 hrs/da. up 
to 100 da/yr. 

Environmental Re lease/Disposal. 10 
kg/batch released for burning. 

PMN 65-375 

Manufacturer. General Electric 
Company. 

Chemical. (G) Aliphatic dicurboxylic 
add polymer with alkane diol 
Use/Production. (S) Polymer 
intermediate. Prod, range: Confidential 
Toxicity Data. No data submitted. 
Exposure. Manufacture: dermal, a 
total of 120 workers, up to 10 hrs/da, up 
to 100 da/yr. 

Environmental Release/Disposal. 10 
kg/batch released for burning. 

PMN 85-376 

Manufacturer. General Electirc 
Company. 

Chemical (G) Aliphatic dicarboxylic 
add polymer with alkane diol 
Use/Production. (S) Polyer 
intermediate. Prod, range: Confidential 
Toxicity Data. No data submitted. 
Exposure . Manufacture: dermal a 
total of 120 workers, up to 10 hrs/da, up 
to 100 da/yr. 

Environmental Re/ease/Disposal. 10 
kg/batch released for burning. 

PMN 85-377 

Manufacturer. General Electric 
Company. 

Chemical. (G) Aliphatic dicarboxylic 
add polymer with alkane diol 
Use/Production. (S) Polymer 
intermediate. Prod, range: Confidential 
Toxicity Data. No data submitted. 
Exposure. Manufacture: dermal a 
total of 120 workers, up to 10 hrs/da, up 
to 100 da/yr. 

Environmental Release/Disposal 10 
kg/batch released for bunting. 

PMN 85-378 

Manufacturer. General Electric 
Company. 

Chemical. (G) Aliphatic dicarboxylic 
add polymer with alkane diol 
Use/Production. (S) Polymer 
intermediate. Prod, range: Confidential 
Toxicity Data. No data submitted. 
Exposure. Manufacture: dermal a 
total of 120 workers, up to 10 hrs/da, up 
to 100 da/yr. 

Environmental Release/Disposal 10 
kg/batch released for burning. 

PMN 85-379 

Manufacturer. General Electric 
Company. 


Chemical (G) Aliphatic dlcarboxyt* 
acid polymer with alkane diol 
Uso/Production. (S) Polymer 
intermediate. Prod, range: Confident!*! 
Toxicity Data. No data submittod ] 
Exposure. Manufacture: dermal a 
total of 120 workers, up to 10 hrs/da up 
to 100 da/yr. 

Environmental Release /Disposal ip 
kg/batdi released for burning. 

PMN 85-380 

Manufacturer. General Electric 
Company. 

Chemical (G) Aliphatic dicarboxylic 
acid polymer with alkane diol 
Use/Production. (S) Polymer 
intermediate. Prod, range: Confidential 
Toxicity Data. No data submitted. 
Exposure. Manufacture: dermal a 
total of 120 workers, up to 10 hrs/da. if 
to 100 da/yr. 

Environmental Release/Disposal 10 
kg/batch released for burning. 

PMN 85-381 

Manufacturer. General Electric 
Company. 

Chemical (G) Aliphatic dicarboxylic 
acid polymer with alkane diol 
Use/Production. {SJ Polymer 
intermediate. Prod, range: Confidential 
Toxicity Data. No data submitted. 
Exposure. Manufacture: dermal, d 
total of 120 workers, up to 10 hr s/da. i.p 
to 100 da/yr. 

Environmental Release/Disposal 10 
kg/batch released for burning. 

PMN 85-382 

Manufacturer. General Electric 
Company. 

Chemical (G) Aliphatic dicarboxylic 
acid polymer with alkane diol 
Use/ Production. (S) Polymer 
intermediate. Prod, range: Confidential 
Toxicity Data. No data submitted 
Exposure . Manufacture: dermal, a 
total of 120 workers, up to 10 hrs/da, up 
to 100 da/yr. 

Environmental Release/Disposi .' 10 
kg/batcb released for burning. 

Dared: January 7.1985. 

Linds A. Travers, 

Acting Director. Information Money wml 
Division. 

[FR Doc. 85-801 Filed 1-10-85: 8 45 am\ 

SILUNQ COOC 1540-^M 


|OPT$-59176b; FRL-2755-31 

Certain Chemicals, Approval of Test 
Marketing Exemption 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 
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! summary: This notice announces F.PA’s 
[approval of an application for a test 
fTaiiketing exemption (TME) under 
action 5(h)(6) of the Toxic Substances 
Control Act (TSCA). "FME-85-7. The test 
I marketing conditions are described 
below. 

effective date: December 31.1984. 

for further information contact: 

Anna Coutlakis. Premanufacture Notice 
Management Branch. Chemical Control 
Division (TS-794), Office of Toxic 
Substances. Environmental Protection 
Agency; Rm. E-813B. 401 M St. SW\. 
Washington. DC 20460. (202-382-2252). 

SUPPLEMENTARY INFORMATION: Section 
5(h)(1) of TSCA authorizes EPA to 
exempt persons from premanufucture 
notification (PMN) requirements and 
permit them to manufacture or import 
new chemical substances for test 
marketing purposes if the Agency finds 
that the manufacture, processing, 
distribution in commerce, use and 
disposal of the substance for lest 
marketing purposes will not present any 
unreasonable risk of injury to health or 
the environment. EPA may impose 
restrictions on test marketing activities 
and may modify or revoke a test 
marketing exemption upon receipt of 
new information which casts significant 
doubt on its finding that the test 
marketing activity will not present any 
unreasonable risk of injury. 

EPA hereby approves TME-85-7. EPA 
has determined that test marketing of 
the new chemical substance described 
below, under the conditions set out in 
the TME application, and for the time 
period and restrictions (if any) specified 
below, will not present any 
unreasonable risk of injury to health or 
Ihe environment. The volume imported 
must not exceed that specified in the 
application. All other conditions and 
restrictions described in this notice must 
be met. The following additional 
restrictions apply. A bill of lading 
accompanying each shipment must state 
that use of the substance is restricted to 
that approved in the TME The 
Company may not manufacture the 
substance in the United States. A 
Material Safety Dutu Sheet (MSDS) 
must accompany shipment, and workers 
are required to wear specified protective 
clothing and equipment. In addition, the 
Company shall maintain the following 
records until five years after the date 
they arc created, und shall make them 
Available for inspection or copying in 
accordance with section 11 of TSCA: 

1 The applicant must maintain 
records of the quantity of the TME 
substance imported and must make 


these records available to EPA upon 
request. 

2. The applicant must maintain 
records of determinations that the 
gloves are impervious to the TME 
substance. 

3. The applicant must maintain 
records of names of persons who wear 
impervious gloves, chemical safety 
goggles and any other protective 
equipment required by the MSDS 
attached to the test market application 
during the processing and use of the 
TME substance. 

4. The applicant must maintain 
records of the dates of shipment to each 
customer and the quantities supplied in 
each shipment, and must make these 
records available to EPA upon request. 

5. The applicant must maintain copies 
of the bill of lading that accompanies 
each shipment of the TME substance. 

TME 85-7 

Date of Receipt: November 15.1984. 

Notice of Receipt: November 28.1984 
(49 FR 46483). 

Applicant: Phillips Petroleum 
Company. 

Chemical: (C) A titanium complex 
compound. 

Use: (G) Plastic manufacturing 
catalyst. 

Production Volume. Confidential. 

Number of Customers: One. 

Worker Exposure: Processing and use: 
dermal and inhalation, a total of 4 
workers, up to 8 hrs/shift. 

Test Marketing Periods: One year. 

Commencing on: December 31.198*1. 

Risk Assessment: The Agency has 
identified potential adverse health 
effects associated with acute exposure 
to substances analogous to the TME 
substance. However, under the 
conditions outlined above and the 
restrictions below, the estimated worker 
exposure to the test market substance 
will not be significant. Therefore, the 
test market substance will not pose an 
unreasonable risk to health during 
processing and use. No significant 
environmental concerns were identified. 
Therefore, the test market substance 
will not pose an unreasonable 
environmental risk. 

Additional Restrictions: The 
Company is prohibited from 
manufacturing the test market substance 
in the United States. In addition, the 
workers arc required to wear the 
protective equipment outlined in the 
Material Safety Data Sheet which wus 
attached to the test market application 

The Agency reserves the rignt to 
rescind upproval or modify the 
conditions and restrictions of an 
exemption should any new information 


come to its attention which casts 
significant doubt on its finding that the 
test marketing activities will not present 
any unreasonable risk of injury' to health 
or the environment. 

Dated. December 31.1984. 

E.F. Tmsworth. 

Acting Director , Office of Toxic Substaittvs 
|ER Doc. 85-862 Filed 1-10-85: 845 am| 

BILLING COOC SS60-MMB 


IFRL No. 2756-7) 

Pesticide Emergency Exemption 
Negotiated Rulemaking Advisory 
Committee Open Meeting 

As required by the Federal Advisory 
Committee Act (Pub. L. 94-463), we are 
giving notice of a change in the starting 
time of the previously announced 
January 15th meeting of the Emergency 
Exemption Negotiated Rulemaking 
Committee (December 12.1984; 49 FR 
48379). 

The meeting, which was previously 
scheduled to have begun at 1:00 p.m., 
will instead start at 9:00 a.m. It will be 
hetd in Room 1112, Crystal Mall Building 
-2, Arlington, Virginia, its original 
location. 

The purpose of the meeting is to reach 
consensus on language to be used for 
the Notice of Proposed Rulemaking on 
Section 18 Emergency Exemptions. 

If interested in attending, or in 
receiving more information, please 
contact Richard Harvey at (202) 382- 
5106 . 

Dated; january 8.1985. 

Milton Russell, 

Assistant Administrator for Policy. Planning 
and Evaluation 

[FR Doc. 85-937 Filed 1-10-85: 645 ami 

BILLING COOC tS*0>50-tf 


IER-FRL-2755-71 

Environmental Impact Statements; 
Availability 

Responsible Agency 

Office of Federal Activities. General 
Information. (202) 382-5073 or (202) 382- 
5075. 

Availability of Environmental Impqct 
Statements Filed December 31,1984 
Through January 4. 1985 Pursuant to 40 
CVH 1506.9 

EIS No. 850000. Draft. FHW. NH. 
Nashua-1 ludson Circumferential 
Highway, Construction. F.E. Everett 
Turqpike in Nashua to F.E. Everett 
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Turnpike in Merrimuck Hillsborough 
County. Due; March 1.1983. Contact: 
William O’DimnelL (603) 224-3385. 

EIS No. 850001. DSuppI. AFS. ID. WY. 
Tnrghee National Forest Land 
Management Plan. Due: April 19.1985. 
Contact: Robert Williams. (208) 624- 
3151. 

EJS No. 850002. Draft AFS. OR, 
Willamette Pass Alpine Winter Spans 
Site. Expansion/Development 
Klamath and Lane Counties. Due: 
March 4,1984. Contact: Conny Frisch. 
(503) 782-2291. 

EIS No. 850003. Draft COE. CA. 
Guadalupe River Flood Control Plan. 
Improvements. Santa Clara County, 
Due: April 15. 1985. Contact: Arijs 
Rakstins. (415) 974-0379. 

EIS No. 850004. Draft. AFS. KY. VA. 

WV. lefTerson National Forest Land 
and Resource Management Plan. Due: 
April 11,1985. Contact John Alcock. 
(404) 881-4177. 

EIS No. 850005. Draft. AFS. MT. Helena 
National Forest Land and Resource 
Management Plan. Due: April 15, 1985. 
Contact: Robert Gibson (40h) 449- 
5203. 

EIS No. 850008. Final, NRC, NJ. Hope 
Creek Generating Station. Operating 
License. Salem County. Due: February 
It 1985. Contact: David Wagner. (301) 
492-8525. 

EIS No. 850007. Report. COE Ml Saul! 
Ste. Marie Federal Facilities. Soo 
Locks Closure, Chippewa County, 
Contact: Richard Makinen, (202) 272- 
0121. 

EIS No. 850008. Final. ICC. REG. 
Nationwide Coal Rate Guidelines. Ex 
Parte No. 347 (Sub-No. 1). Due: 
February 11.1985. Contact Cari 
Rausch. (702) 275-0800. 

EIS No. 850009. Draft AFS. PR. 

Caribbean National Forest and 
Luquillo Experimental Forest Land 
and Resource Management Plan, Due: 
April 15.1985. Contact: John Alcock. 
(404) 881-4177. 

Amended Notices 

EIS No. 840545, Draft. USN. NV. Fallon 
Nava) Air Station. Supersonic 
Operations Area. Designation and 
Strike Warfare Center. Due: January 
24. 1985. Published FR 12-7-84— 
Review extended. 

F.IS No. 840582, Final. FAA. FL, Palm 
Beach International Airport Fan Out 
Departure Procedures Elimination. 
Approval. Palm Beach County. Due: 
February 4.1985. Published FR 1-4- 
85—Incorrect state. 


Dated: January ft. 1985. 

Allan lllntch, 

Director. Office of Ftfi feral Activities 
|PR Doc 85-935 Filed 1-10-85. 845 am| 

billing coot 4StO> 10-41 

IER-FRL-2755-8J 

Environmental Impact Statements and 
Regulations; Availability of EPA 
Comments 

Availability of EPA comments 
prepared December 24.1984 through 
December 28,198*1 pursuant to the 
Environmental Review Process (ERP). 
under section 309 of the Clean Air Act 
and section 102(2Mc) of the National 
Environmental Policy Act. as amended. 
Requests for copies of EPA comments 
can be directed to the Office of Federal 
Activities at (202) 382-5075/76. An 
explanation of the ratings assigned to 
draft environmental impact statements 
(EISs) was published in FR dated 
October 19.1984 (49 FR 41106). 

Draft EISs 

ERP No. D-B1-M-L65092-LD. Rating 
LO, Medicine Lodge Resource Area. 
Management Plan. ID. Summary: EPA 
stated that additional explanation on 
water quality standards compliance 
issues and water quality monitoring 
should be included in the FEIS. 

ERP No. D-BLA4-L7OO01-WA. Rating 
LO. Spokane District, Resource 
Management Wan. WA. Summary: EPA 
stated that additional explanation of the 
water quality evaluation and monitoring 
program should be Included in the FEIS. 

ERP No. D-FHW-C40118-NJ, Rating 
£C2, NJ-18 Freeway Completion. Deal 
Road to Wayside Road. NJ. Summary: 
EPA believes the FEIS should address 
slight modifications to the preferred 
alternative to avoid potential impacts to 
wetlands. The FEIS should also provide 
for mitigation measures to minimize 
potential impacts to wetlands and 
reduce construction related Impacts. 

Final ElSs 

ERP No. F-USA-Gl 1008-00. Fort Bliss 
Ongoing Mission. Continuation, US 
Army Air Defense Artillery Center. TX, 
MX. Summary: The FEIS responded to 
EPA’s comments on the DEIS and EPA 
identified no new issues of concern 
regarding the project. 

Dated January 8. 1965. 

Allan Hired*. 

Director* Office of Fbdervf A cliv/tie#. 

|FR Doc. 85-938 Filed 1-10-85: 8:45 am) 

BILLING COOC •540-50-11 


FEDERAL COMMUNICATIONS 
COMMISSION 

Investigation of Access aod 
Divestiture Related Tariffs; 
Classification of Filing Procedures 
Regarding Petitions and Opposition to 
Petitions for Reconsideration 

The Commission's Special Access 
Order. Investigation of Access and 
Divestiture Related Tariffs. CC Docket 
No. 83-1145. Phase I and Wiase 11 Part 1. 
FCC 84-524. released November 9, ih 54 
was published in the Federal Register on 
December 28,1984. 49 FR 50457. 
Petitions for reconsideration of the 
Special Access Order shall be filed 
within 30 days of publication of the 
order in the Federal Register. After the 
expiration of the 30 day period the 
Commission will issue a public notice 
listing the petitions for reconsideration 
filed. Oppositions to petitions for 
reconsideration shall be filed within 
fifteen days after the public notice 
listing the petitions is published in the 
Federal Register. See §$ 1.4 and 1.429 of 
the Commission's Rules. All oppositions 
to petitions will be due on the same 
date; oppositions to petitions which 
were Hied early, i^e. those listed in the 
Federal Register on December 24. 1984, 
49 FR 49908-07, will be due at the same 
time as oppositions to the later-filed 
petitions. 

For further information contact Regina 
M. Keeney at (202) 832-8917. 

William | Tricarka. 

Secretary. Federal Conrnmr feat tons 
CommtxsHM 

(FR Doc. 85-799 Filed 1-10-85: 845 am) 

billing COOC sns-oi-u 


FEDERAL HOME LOAN BANK BOARD 

(No. 85-261 

Application for Approval To Increase 
Total Liabilities More Than 25 Percent 

Dated January 7. 19H5. 

AGENCY: Federal I lorne f^oan Bank 
Board. 

action: Notice. 

Summary: The public is advised that the 
Fedora! Hume Loan Bank Board has 
submitted a new information collection 
request. ' Application for Approval To 
Increase Total Liabilities More Ilian 25 
Percent", to the Office of Management 
and Budget for expedited approval in 
accordance with the Paperwork 
Reduction Act (44 U.S.G. Chapter 35)- 
Coraments: Comments on the 
information collection request are 
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tu It omo and should be submitted 
within 10 days of publication of this 
n ;n e in the Federal Register. 

Comments regarding the paperwork 
burden aspects of the request should be 
din i ted to: Office of Management and 
Budget. Office of Information and 
Regulatory Affairs. Washington. D.C. 
20503. Attention: Desk Officer for the 
Federal Home Loan Bank Board. 

The Board would appreciate 
commenters sending copies of their 
comments to the Board. 

Requests for copies of the proposed 
information collection request and 
supporting documentation are 
obtainable at the Board address given 
below: Director. Information Services 
Section, Office of Secretariat. Federal 
Home Loan Bank Board. 1700 G Street. 
NW.. Washington. D C. 20552, Phone: 
202-377-6933. 

fOR FURTHER INFORMATION CONTACT: 

Robert S. Munheit. Office of General 
Counsel. Phone: 202-377-6448. 

Bv the Federal Home Loan Bank Board 
John M Buckley, |r.. 

Acting Secretary. 

|KR Doc. 85-910 Filed 1-10-85. 8:45 um| 

•lUtNC coot C 720-01-M 


I No 8S-27) 

Direct-Investment Authorization 

Dated: January 8. 1984. 
agency: Federal Home Loan Bank 

Board. 

action: Notice. 

Summary: The public is advised that the 
Federal Home l*aan Bank Board has 
submitted a new information collection. 
Direct-Investment Authorization”, to 
the Office of Management and Budget 
tor approval in accordance w ith the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). 

Comments: Comments on the 
. information collection request aie 
welcome and should be submitted 
within 10 day's of publication of this 
notice in the Federal Register. 

Comments regarding the paperwork- 
burden aspects of the request should be 
directed to: Office of Management and 
Budget, Office of Information and 
Regulatory Affairs. Washington. D.C. 
2B503. Attention; Desk Officer for the 
tederv) Home Loan Bank Board 
Ihe Board would appreciate 
commenters sending copies of their 
comments to the Board. 

Bequests for copies of the proposed 
information collection request and 
supporting documentation arc 
obtainable at the Board address given 
Mow: Director. Information Sendees 


Section. Office of Secretariat. Federal 
Home Loan Bank Board. 1700 G Street. 
NW.. Washington. D.C 20552. Phone: 
202-377-6933. 

FOR FURTHER INFORMATION CONTACT: 

Joseph Longino. Office of General 
Counsel Phone: 202-377-6446 

By the Federal Home Lo«n Bunk Board 
|ohn M. Buckley. |r. 

Acting Secretary. 

|FR Doc 85-911 Filed 1-10-85 8:45 am| 

BflUNO COOC 6720-01-M 


FEDERAL TRADE COMMISSION 

Granting of Request for Early 
Termination of the Waiting Period 
Under the Premerger Notification 
Rules 

Section 7A of Ihe Clavton Act. 15 
U.S.C. 18a. as added by Title II of the 
Hurt-Scott'Rodino Antitrust 
Improvements Act of 1976, requires 
persons contemplating certain mergers 
or acquisitions to give the Federul Trade 
Commission and the Assistant Attorney 
General advance notice and to wall 
designated periods before 
consummation of such plans. Section 
7A(b)(2) of the Act permits the agencies, 
in individual cases, to terminate this 
waiting period prior to its expiration and 
requires that notice of this action be 
published in the Federal Register. 

The following transactions were 
granted early termination of the waiting 
period provided by law and the 
premerger notification rules. The grants 
were made by the Federal Trade 
Commission and the Assistant Attorney 
Gcnerul for the Antitrust Division of the 
Department of Justice. Neither agency 
intends to take any action with respect 
to these proposed acquisitions during 
the applicable waiting period: 


Tranaacton 

Waang penod 
larmvwrted 

u-^ - 

W"OC»Nit 

(1) fM-1300—Eastern Ga* and Fuaf At- 
aocteias* propoaad acquiartion of voting 
tacuntaa of Houston Natural Gaa Cor¬ 
poration 

Ok 17 1994 

(2) 64-1294—Th* Ovtord Ftnanopl 

Group * proposed aootrnnon of a*»at* 
Of Glaco Corporator*. (Tannaco Incor- 
porated UPE) 

Dac 19. 1994 

(3) 94-1 277 -Ganaral Elactnc Company's 
proposed acqumruon of votng tacudia* 
of Dacrrv* Corporation, (BtokAmer*ca 
Corporation. UPE) 

Od 

(4) 94-1309—Tentron Incorporated * pro¬ 
posed acqusiton of voting MCurten of 
Avco Corporaton 

Oo 

(5> 94-1310—Tertron incorporated » pro- 
posed acqumton of votmg cacunaea of 
Avco Corporation 

Oo 

(61 94-1250—Advance Voting Trust u/l/ 
m/t of Samuel 1 Nawhouta*. d*- 
ceased propcaad acquteton of voang 
•acwtte* of The Na* Yodiar Maganrv. 
ht 

Oat 19 1964 


Wartmg peno d 

Transactor* terminated 

aftectrm 

■ ■ ■ — — - — 


(7) Slat* OM R«ft»ng Do 

Corporation * proposed ac<***ton 0* 
volmg wcjntin of Tf*a Helen Mining 
Company (Thp Norm Amancan Coal 
Corporation Lf6) 

l*> 94 - 1270 —Tb* tkm* Corpora!** U Do 
n*fad* proposed aegurtton of assets 


of Dev* PuPteteng Company (W*. i 
tom B zm. UPE) 

(9) 04-1203-Tto 6nt*r> Ekxire Ttartor 
Company * popowo tauvoon of 
voang Mcur«t»** or DiiWbuton Sye- 
I*rrn Inc (Ed*wd O Gs/oa* (JPE) 

(tOI 84-1307-Smilhtold Food* Inc and 
*uin f Anderson# proposed segmv- 
*on of asseta or Petnct* Cudahy and 
Preiiig* Foods Corporator*. (Nonnam 
Food* pic. UPE) 

(H) 94-1311—Sunsfvne 9nog Comp* 
ny’s proposed acqumrtion of voting «* 
curita* Of Tara* Er«xgK>% Incorporated 

(12) 94- t3l2-8rlton Iron Wod* mcia 
Oateaara Corporation (Chart** Rob**. 
UPE) pi opened icqunton of voting «a- 
c unset of Briton Iron Work*. Inc. a 
Massac rxmort* Corporator*. (Beatnoe 
Compare*#. Inc. UPE). 

(13) 94-1316—F uysawa Phar mac a mr af 
Company Utooda proposed acqura- 
tor* of voting aao*tm o» LyphoMad 
Inc 

(14) 94 -1321—Oiarie* J Kutxdu a pro¬ 
posed acouvwton of mit> of Midway 
Corporator (Uhfl mduatnoa. Inc. UPE) 

(15) 94-1323—Houston Natural Ga» Cor¬ 
porator* a proposed acgursiton of 


o 


Do 


Do 


Do 


Do 


Oo 


Do 


voting sacutitee of 9 tuNdam of 
KMi Contnenhat Inc (Patar 
Son* incorporated. UPE) 

(19) 94-1251—Horaohtad mdustees, Irv 
corporated'f proposed aegutoton of 
voting sacunaes of Graat taka* Cerpon 
Corporation 

(17) 94-1296—M*ropoMan ute m*ur- 
anca Company's proposed aoo u m to n 
Of votng seewtte* o> Tesoro PcSdaum 
Corporation 

(19) 94-1314—Royal CXitCfi Petroleum 
Company's. (She* Oil Co UPE) pro- 


Dec 20. 19*4 


Do 


Do 


Conanantai (Pat* Sons’. Inc) 
09) 94-T296-Tto Coca-Cote Company’s 


Doc 21 1994 


Company Ltd 

(201 94-131S—tgufty HokSnga' proposed 
acouteton of as*n» of Lapp Insulator 
Damon. (Ctevapa* Corporator*. UPE* 

(21) 04-1337—Th* Bntoh Patroteum 
Company* p ropose d acgu»*l»on of 
asset* of ITT Corporation 

(22) §4-1347—Bcacham Group plc'i 
proposed acquadon of awn of Gar 
mam* Montai Coemeaouns Company 
|B A T *dualn*a p IUPE) 

(23) 84-1320—Framcm General Corpora¬ 
tion * proposed acqumton of votog m- 
cuntwe of HI Capital Mansgsmsnt Cor. 
poraaon 

(24) 94-1290—Th* Fulcruw Partnerstvp’s 
proposed scqutMion of vclng snesrtto* 
o» G Food*ary<a Equrmcnt. Inc. 
BKxxnhma inourtnee. Canada Lid. 
World Dryar Co Ltd T*ytor Freer* 
iraamatonaf Sri (Baewc* C omp ere**. 


Do 

Oo 

Oo 

Dac 24. 1994 


Doc 26 1994 


Ito UPE) 

(25) 64-1304—Acguhotd Corporators 
p roposed acguiimon of voang *eci*ittet 
of Sctopp* Davy. Inc Inc. (Harmon 
Sc topes. UPE) 

(26) 04-1208—W A Bark*, Coqxva 
ton t proposed aegumton of voang aa- 
cuntoa of CaroSna Cswsfcy Inauranca 
Company 

(27) 94-1291—Gaco Corporator • pro¬ 
pos'd acguteibon ol *otog aacunaaa of 
Bond tnvaatom Group *c 

(29) 94-1299—lr*g*mo*-Asnd Company * 
propo*ad acqumton of voang tacutoe* 
of SPS Tocnnolog^*. Inc 


Oo 

Dac 27 1964 

Do 

Do 
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Transacts 

Warsngpanod 

larwiUal 

atfactva 

proposed acquwtan * aornig aaaaftea 
o« SPS TacfnoAogaa me 

Oo 

(*» M lJ9ft-4*arao4R*od Comptnyt 
propoaed acquisition ol vt/ng sacunuaa 
o« SPS Tachnotogia* me 

Do 

on 84-U-44-SPS fee* 

propMtd acrntfanotHNa of * 9 * 

•Oil Rand Company 

Oo 

02) ft4-Oi8~ Flaming Compvaaa mo*, 
poratacf % proposad acquit «oo d 
ataam ot Alpha Beta Company (Arm- 
can Stoat Company, OPE* 

Do 

(331 §4-1301—TLC Aaaociama popoaad 
aojumaon d uoang aaaam— d Na- 
ional intarQrpup, Inc 

Oac n 1SS4 

(34} §4-1338—SonaL incorporated % pro* 
povxJ acquisition d turn d in Cor- 

porjloh 

Do 

(35) 84-1341—fran* Hand S Cm 

GmbWa ptopoaod auyumaon d wvtmq 
Mcun*at d Sloe-mat tmvporamd 

Oo 

Oft) §4-1354—J.P. monslndc noorporiF 
•d's proposed acquisition ot aaama of 
Jen Waltar Corporator 

Oo 


FOR FURTHER INFORMATION CONTACT: 

Sandra M. Peay, Legal Technician. 
Premerger Notification Office, Bureau of 
Competition. Room 301, Federal Trade 
Commission. Washington. D.C. 20580, 
(202) 523-3894. 

By direction of the Om mins ion 
Elizabeth O. Wiliams, 

Acting Secretary. 

|FR Doc. 83-805 Filed 1-10-flS: 8:45 «m| 

BILLING COOC 8754-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Office of the Secretary 

Agency Forms Submitted to the Office 
of Management and Budget for 
Clearance 

Each Friday the Department of Health 
and Human Services (111 IS) publishes a 
list of information collection packages it 
has submitted to the Office of 
Management and Budget (OMB) for 
clearance in compliance with the 
Paperwork Reduction Ad (44 U.S.C. 
Chapter 35). The following are those 
packages submitted to OMB since the 
last list was published on January 4, 
1985. 

Public Health Service 

National Institutes of Health 

Subject: Small Business Innovation 
Research Program. Phase I 
Applicati(jn-Extension-(0925~0]95) 
Respondents: Small businesses or 
organizations 

Subject: NLM Online Application 
Paekct-Extension-((>925-0223) 
Respondents: State or local governments 


Health Resources and Services 
Administration 

Subject: Maternal and Child Health/ 
Crippled Children's Services Research 
Grant Program-Existing Collection 
Respondents: State and local 
governments, non-profit institutions 
Subject: 1985 National Household 
Survey on Drug Abuse 
Respondents: Individuals 
Office of the Assistant Secretary for 
Health 

Subject: Evaluation of the Products and 
Service* of PHS Clearinghouses— 
New 

Respondents: State/local governments; 

businesses; Federal agencies 
OMB Desk Officer Fay S. Iudicello 

Social Security Administration 

Subject: 1985 Supplemental Security 
Income Survey and Questionnaire— 

New 

Respondents: Individuals 

OMB Desk Officer Robert J. Fishman 

Health Care Financing Administration 

Subject: Preclearance: Evaluation of the 
Clinic Laboratory Services 
Demonstration HCFA 487 (New 
collection) 

Respondents: Participating laboratories 
Subject: Laboratory Personnel/ 
Qualifications Appraisal HCFA 3083 
Ex ten si on-{0938-80491 
Respondents: Laboratory exployees 
Subject: Statement of Cumulative 
Expenditures for Demonstration 
Projects-HCFA 472 New collection 
Respondents: HCFA Grant/Contract 
Awardees 

OMB Desk Officer Fay S. Iudicello. 

Copies of the above information 
collection clearance packages can be 
obtained by calling the HHS Reports 
Clearance Officer on 202-245-6511. 

Written comments and 
recommendations for the proposed 
information collections should be sent 
directly to the appropriate OMB Desk 
Officer designated above at the 
following address: OMB Reports 
Management Branch. New Executive 
Office Building. Room 3208, Washington. 
D C. 20503, Attn: (name of OMB Desk 
Officer). 

Dated: January 7.1985. 

Wallace O. Keene. 

Acting Deputy Asa is font Secretary for 
Management Analysis and Systems. 

|KR Doc. 85-788 Filed 1-10-85 8:45 am) 

BILLING COOC 4I«MM0-M 


Food and Drug Administration 

[Docket No. 84N-0412] 

Amprolhim for Use In Pheasants; 
Availability of Data 

Correction 

In FR Doc. 84-33338, beginning on 
page 49940 in the issue of Monday. 
December 24.1984. the Docket Number 
should read as it appears in the 
bracketed heading above. 

SILLING COOC 1504-41-41 


DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

Notice of Intention to Convey Real 
Property 

agency; Bureau of Indian Affairs. 

Interior. 

action: Notice. 

summary: Pursuant to Public Low 98- 
401 (98 Stat 1477), dated August 27. 1984 
all right, title and interest of the United 
States to certain Federal lands 
described below, including any 
improvements thereon, are to be 
conveyed to the City of Brigham City. 
Utah. 

Located in Sections 24 and 25 of 
Township 9 North. Range 2 West and 
Section 30 of Township 9 North. Range 1 
West of the Salt Lake Base and 
Meridian. Box Elder County. Utah, 
described as: 

Commehring at the section comer 
common to Sections 19 and 30. T9N. 
R1W, and Sections 24 and 25, T9N. RZW. 
Salt Lake Base and Meridian; them v 
North 0*39‘ West. 58.9 feet to the 
intersection of the east line of said 
Section 24 with the south line of 7th 
South Street of Brigham City, Utah, 
thence North 88*55' West 348.19 feet 
along the said south fine of 7th South 
Street to a point common to the easterly 
boundary of the Intermountain School 
premises and the westerly boundary of 
Box Elder County School District 
property, the True Point of Beginning; 
thence South tri9'3(T East. 578-85 feet 
along said common boundary to the 
southwest corner of the school district 
property; thence North 89"40'30* East, 
along the south boundary of the school 
district property to the southeast comer 
of the school district property, said 
comer also being on the west boundary 
of that property deeded to Brigham City 
Corporation in March 1983; thence 
Southerly along the said westerly 
boundary of the Brigham City 
Corporation property to an angle point 
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I on 5 i d westerly bounday: thence South 
[ronr West. 627.78 feet; thence South 
1 0*1325* West. 748.53 feet; thence South 
88*24 03* West, 623.38 feet; thence South 
1*38 23' West. 733.00 feet; thence South 
81*29 28* West. 169.97 feet; thence South 
89*36 03' West 849,77 feet; thence South 
73*3113* West. 611.20 feet to a point on 
the northern boundary line of property 
conveyed to Brigham City Corporation 
n 1977; thence westerly along said 
northern boundary. 856.75 feet to a point 
on the easterly right-of-way of Main 
Street; thence northerly along die 
easterly right-of-way of Main Street. 

I 3,036.19 feet to the south right-of-way 
line of 7lh South Street; thence easterly 
along the said south right-of-way line of 
7th South Street. 2.380.19 feet back to 
the point of beginning, containing 182.85 
acres, more or less and subject to any 
valid nghts-of-way or adverse claim: 
and. 

2 parcels of land lying south of U S. 
Highway 89-91 but adjoining each other 
in Sections 3a T9N. Rl W and 25 of T9N. 
R2VV. Salt Lake Base and Meridian, 
totalling 0.77 acres and being more 
particularly described os: 

(1) A triangular portion of N1/2NE1/ 
4SF.1 / 4 of said Section 25. bounded on 
the northerly side by the south limited 
access line of U.S. Highway 89-91. on 
the east by the east section line of said 
section 25 and on the south by the south 
boundary of the Intermountain School 
premises, a line which bears South 
89'53'30" East from a point on the north 
limited access line of U.S. Highway 89- 
91 opposite PC 130-f 04.7, as shown on 
right-of-way mops for the State Road 
Commission of Utah. Project No. F- 001 - 
#(3), dated June 21.1902. 

(2) A generally triangular shaped 
portion of the NW1/4SW1/4 of said 
action 30 bounded on the northerly side 
by the south limited access Unc of U.S. 
Highway 89-91. on the easterly side by 
the west right-of-way line of the Ogden- 
Brigham Cana! and on the west side by 
the west section line of said section 30. 

F °* FURTHER INFORMATION CONTACT: 

Mr Bobby J. Railey, Special Assistant, 
Office of the Assistant Secretary for 
fr.diiin Affairs. U.S. Department of the 
hitf-rior. Washington. D.C„ 20240. (202) 

343-6031. 

l°ho W. Frits. 

Deputy Assistant Secretary—Indian Affairs 

(Opr rations} 

(VH Doc 65-993 Filed 1-10-65; 8:45 am| 

•»U»N0 COOf 43 10*02 ~M 


Irrigation Operation and Maintenance 
Charges; Water Charges on the 
Wapato Irrigation Project, Washington 

This notice of proposed operation and 
maintenance rate is published under the 
authority delegated to the Assistant 
Secretary—Indian Affairs by the 
Secretary of the Interior in 230 DM 1 and 
redelegated by the Assistant 
Secretary—Indian Affairs to the Area 
Director in 10 BIAM 3. 

This notice is given in accordance 
with § 171.1(e) of Part 171, Subchapter 
H. Chapter L of Title 25 of the Code of 
Federal Regulations, which provides for 
the Area Director to fix and announce 
the rates for Annual operation and 
maintenance assessment and related 
information on the Wapato Irrigation 
Project for Calendar Year 1985 and 
subsequent years. This notice is 
proposed pursuant to the authority 
contained in the Arts of August 1.1914, 
(38 Slat 583), and March 7.1938. (43 Stab 
210) and September 26.1961 (75 Slat 
680 ). 

The purpose of this notice is to 
announce an increase in the assessment 
rates commensurate with actual 
operation and maintenance costs on the 
Wapato Irrigation Project. The proposed 
assessment increases for 1985 amount to 
$1.50 per acre on the Wapato-Satus 
Unit, and $12.50 per acre on the 
additional works unit. 

Wapato Irrigation Project—General 

Administration 

The Wapato Irrigation Project, which 
consists of the Ahtanum Unit. 
Toppcnibh-Simcoe Unit, and Wapato- 
Satus Unit within the Yakima Indian 
Reservation, Washington, is 
administered by the Bureau of Indian 
Affairs. The Project Engineer of the 
Wapato Irrigation Project is the Officer- 
in Charge and is fully authorized to 
carry out and enforce the regulations, 
eilher directly or through employees 
designated by him. The general 
regulations are contained in Part 171, 
Operation and Maintenance, Title 2S— 
Indians, Code of Federal Regulations (42 
FR 30362, June 14. 1977). 

Irrigation Season 

Water will be available for irrigation 
purpose from April 1 to September 30 
each year. These dates may be varied as 
much as 20 days when weather 
conditions and the necessity for doing 
maintenance work warrants doing so. 

Request for Water Delivery and 
Changes 

Requests for water delivery and 
changes will be made at least 24 hours 
in advance. Not more than one change 


will be made per day. Changes will be 
made only during the ditchrider’s regular 
tour. Pump shut-down, regardless of 
duration, without the required notice 
will result in the delivery being closed 
and locked. Repeated violations of this 
rule will result in strict enforcement of 
rotation schedules. Water users will 
change their sprinkler lines without 
shutting off more than onc-half of their 
lines at one time. Sudden and 
unexpected changes in ditch flow results 
in operating difficulties and waste of 
water. 

Time for Payment of Water Charges 

The Assessments fixed by these 
regulations shall become due April 1 of 
each year and are payable on or before 
that date. To all charges assessed 
against lands in patent in fee ownership, 
and those paid by lessees of Indian 
lands direct to the project office, 
remaining unpaid on July 1 following the 
due date, there shall be added a penalty 
of one and one-half percent for each 
month, or fraction thereof, from the due 
date until the charges are paid. 

Charges for Special Services 

Charges will be collected for various 
special services requested by the 
general public, water users and other 
organizations during the Calendar Year 
1985 and subsequent years until further 
notices, as detailed below: 

(1) Requests for Irrigation Accounts 

and Status Reports, Per Report—$15.00 

(2) Requests for Verification of 

Account Delinquency Status, Per 
Report-™-—__$10.00 

(31 Requests for Splitting of Operation 
und Maintenance Bills (in addition 
to minimum billing fee) Per Bill-$10.00 

(4) Requests for Billing of Operation 
and Maintenance to Other than 
Owner or Lessee of Record (in 
addition to minimum billing fee). 

Per Bill---.....---$10.00 

(5) Requests for Other Special Services 

Similar to the above, when 
appropriate. Per Report..-__$1000 

(6) Requests tor elimination of lands 

from the Project. In the event that 
the elimination is approved, a 
portion of the fee will be used to 
pay the Yakima County Recording 
Fee.....™---$10.00 

Ahtanum Unit 

Charges 

(a) The operation and maintenance 
rate on lands of the Ahtanum Irrigation 
Unit for the Calendar Year 1985 and 
subsequent year* until further notice, is 
fixed at $7.00 per acre per annum for 
land to which water can be delivered 
from the project work*. 
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(b) In addition to the foregoing 
charges there shall be collected a billing 
charge of $5 for each tract of land for 
which operation and maintenance bills 
arc prepared. The bill issued for any 
tract will, therefore, be the basic rate 
per acre times the number of acres plus 
$5. A one acre charge shall be levied on 
all tracts of less than one acre 

Toppenish-Simcoe Unit 

Charges 

(a| The operation and maintenance 
rate for the lands under the Toppcnish- 
Simcoe Irrigation Unit for the Calendar 
Year 1085 and subsequent years until 
further notice, is fixed at $7.00 per acre 
per annum for land for which on 
application for water is approved by the 
Project Engineer. 

(b) In addition to the foregoing 
charges there shall be collected a billing 
charge of $5 for each tract of land for 
which operation and maintenance bills 
are prepared. The bill issued for any 
tract will, therefore, be the baste rate 
per acre times the number of acres plus 
$5. A one acre charge shall be levied on 
all tracts of less than one acre. 

Wapato-Satus Unit 

Charges 

(a) The basic operation and 
maintenance rates on assessable lands 
under the Wuputo-Satus Unit are fixed 
for the Calendar Year 1985 and 
subsequent years until further notice us 
follows: 

(1) Minimum charge for oil ItocIs.524X10 

(2J Basis rale upon all form units or 
tracts for each assessable acre 
except Additional Works lands .524 00 

(3) Kate per assessable acre for all 

lands with a storage water rights, 
known os B'' lands, in addition to 
other charges per acre.™.$2.20 

(4) Basic rate upon all farm units or 

trucls for each assessable aerr of 
Additional Works lands.«..*~S25 10 

(b) In addition to the foregoing 
charges there shall be collected a billing 
charge of $5 for each tract of land for 
which operation and maintenance bills 
are prepared. The bill issued for any 
tract will, therefore, be the basic rale 
per acre times the number of acres plus 
S5. A one acre charge shall be levied 
against all tracts of less than one acre. 

Assessable Lands 

The assessable lands of the Wapnto 
Satus Unit are classified under these 
regulations as follows: 

(a) All Indian trust (A and (1) land 
designated as assessable by Ihe 
Secretary of the Interior, excrpl hind 
which has never been cultivated if in the 
opinion of the Project Engineer Ihe cost 


of preparing such land for irrigation is so 
high as to preclude its being leased at 
this lime for agricultural purposes. 

(b) All Indian trust (A or B) land not 
designated as assessable by the 
Secretary of the Interior for which 
application for water is pending or on 
which assessemnts had been charged 
the preceding year. 

(c) All patent In fee land covered by a 
wuter right contract, except on land that 
because of inadequate drainage is no 
longer productive. The adequacy of the 
drainage is determined by the Project 
Engineer, 

(d) At the discretion of fYoject 
Knginecr and upon the payment of 
charges, patent in fee land for which an 
application for a water right or 
modification of a water right contract is 
pending. 

Stanley M. Speaks, 

.4/*o Director. 

|FR Doc. 85-813 Filed 1-10-85: 8 45 umf 

CULLING COOf 4310-02-11 


Bureau of Land Management 

INM 52375] 

Proposed Continuation of Withdrawal; 
New Mexico 

agency: Bureau of Land Management. 
Interior. 

action: Notice. 


summary: The Department of the 
Interior proposes that a 185.97 acre 
withdrawal for the Bureau of 
Reclamation continue for an additional 
50 years. The lands will remain closed 
to surface entry and mining and will 
remain open to mineral leasing. 

date: Comments should be received by 
April 11.1985. 

address: Comments should be sent to: 
Chief. Branch of binds and Minerals 
Operations. Bureau of Land 
Management. P O. Box 1449, Santa Fe. 
NM 87504. 

FOR FURTHER INFORMATION CONTACT: 

Pauline T. Brown. New Mexico State 
Office. 505-988-6326 

SUPPLEMENTARY INFORMATION: Ihe 

Department of the Interior proposes that 
the existing land withdrawal mode by 
Secretary's Order of October 17.1903. 
be continued for a period of 50 years 
pursuant to Section 204 of the Federal 
Land Policy and Management Act of 
1976. 90 Slat. 2751. 43 U.S.C. 1714. The 
land is described as follows: 

New Mexico Principal Meridian 

T. 21 S. K 1 W.. 


Sec. 10. Lots 7. 9. 12.13.16. Lot B west ..f 
the railroad and lx>ls 14 and 15 east of | 
I lighway U S. 85: 

Sec. 11. SW’mSW' 4 and that portion vm .! 
of the railroad in Lots 1 and 2 

The area described contains approximate!* 1 
185 97 acres 

Tlie purpose of the withdrawal is for 
use in connection with the Rio Grande 
Reservoir site. The withdrawal 
segregates the land from operation of 
the public land laws generally, including 
the mining laws, but not Ihe ifiinerol 
leasing laws. 

For a period of 90 days from the dutr 
of publication of this notice, all persons 
who wish to submit comments in 
connection with the proposed 
withdrawal continuation may present 
their views in writing to the Chief. 
Branch of Lands and Minerals 
Operations, in the New Mexico State 
Office. 

The authorized officer of the Bureau 
of Land Management will undertake 
such investigations as are necessary to 
determine the existing and potential 
demand for the land and its resources. A 
report will also be prepared for 
consideration by the Secretary of the 
Interior, the President, and Congress 
who will determihe whelher or not the 
withdrawal will be continued and if so. 
for how long. The final determination on 
the continuation of the withdrawal will 
be published in the Federal Register 
The existing withdrawal will continue 
until such final determination is made 

Dated: Dccemtier 28, 1984 
Charles W. Luschrr. 

State Director 

|FR Doc. 85-820 Filed 1-10-85; 8:45 am| 

BH.UNG COOf 4J1A-FB-N 


(NM 0943671 

Notice of Proposed Continuation of 
Withdrawal, New Mexico 

agency: Bureau of Land Managem»*n» 
Interior. I 

action: NoUo 

SUMMARY: The Department of the 
Interior proposes that a 2331.22 acre 
withdrawal for the Bureau of 
Reclamation continue for an additionu! 

20 years. The lands will remain closrd I 
to surface entry and mining and will 
remain open to mineral leasing. 
date: Comments should be received la 
April it 1985. 

address: Comments should be sen' to: 
Chief, Branch of binds and Mineral* 
Operations, Bureau of Land 
Management. P.O- Box 1449. Santa F» I 
NM 87504 I 
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rOR FURTHER INFORMATION CONTACT: 

Pauline T. Brown. NeW Mexico State 
Ofiice, 505-988-6326. 
supplementary information: The 
Department of the Interior proposes that 
the existing land withdrawal made by 
Public I-and Order 2721 of July‘16.1962, 
be continued for a period of 20 years 
pursuant to Section 204 of the Federal 
Land Policy and Management Ad of 
1976, 90 Slat. 2751. 43 U.S.C. 1714 The 
land is decribed as follows: 

S*m Mexico Principal Meridian 

T 31 N- R. 5 W„ 

Sec. 5. WHSWKSEVfc 

Sec. 8 . NWKiNE%NW%. SW%SWV4; 

T 32 N.. R 5 W.. 

Sec, 7. WVfc Lot 1. 

T 30 N-, R. ft W.. 

Sec. 8,SV*NWV4; 

Sec, 9. SEWSS*4; 

See. 10 . SVJi Lot 3. 4.5 SWV.SW’A, 

SVidVW ViSW ’A, W liNW '4NW V*SW 4 . 

T 31 N.. R 6 W. 

Sec 2. NEttSWVtSEVt; 

Src 4. Lot 8 . N’4NWV«SE l 4: 

Sec. 20. NEViSRtt. SW^SE'a: 

Sec. 22 , SE%NWt4; 

Src 29, NW V 4 NF.V 4 , SWV 4 NVV«: 

Sec 30, SE%NEH. 

T. 32N..R 6W.. 

Sec 10. Lots 1.2: 

sec. to, e*4sw V 4 NWV*, EV^Nwy«swy«. 
Sec. 24, NWV 4 NWV 4 NW/ 4 . 

T. J0N..R.7W., 

Sec 3. Lot 5 SWNEA. SEWNW % 

Sis:. 4. Lot 8, SWViNW%: 

Sec. 5. SV.NT.V4. SEV.NW V 4 : 

Sec. 10. SgfcSWKSEtt; 

Sec 13. SWV4SWVi 
Sec 14. SE%. NHSW'A, N*SV*SW%. 
SE^SKV»SW%: 

Sec 15 , NEV 4 SEV 4 . NttNWWSEVfc 
SEViNW»/ 4SEV4. N'^SEViSEV*. 
r 31 N . R. ? \v„ 

See 18, Lot T. 

See. 23.SSSRV4SWA; 

See 25. NW «ASE%: 

Sec. 20. KVfeNE^NEW. W'kWSNK%. 
NEVbNWtt* EtoKfeWttWVfc. 

WMtNW V 4 SEV 4 : 

S<s 27, SWV<$£%NWA. SfeSWVcNW*. 

Wl*KVfrSW%: 

Set 28. SKV«NEWSK‘4; 

Sec 33, SViNW*/4SW»‘4, SWSWV 4 
SVW.SEV* 

Sec 34. SVrN VrNEVi: 

Set. 35, SW 'A NW Vi 

1 30 N.. R. 8 W„ 

Sec t, Lot 1. S'4NE%. E4SW%. NMrSEV4. 
SWV 4 SF.V 4 . 

The area dencriUed aggregate* 2331.22 

»r.n*s. 

T he purpose* of the withdrawal is for 
re< lamotion purposes in connection with 
•he Navajo Unit, Colorado River Storage 

Project 

The withdrawal segregates the land 
bom operation of the public land laws 
senerully, including the mining luws. but 
n ol the mineral leasing laws. 

hor n periods of 90 days from the date 
°* Plication of this notice, all persnns 


who wish to subm:! comments in 
connection with the proposed 
withdrawal continuation may present 
their views in writing to the Chief, 
Branch of Land and Minerals 
Operations. In the New Mexico State 
Office. 

The authorized officer of the Bureau 
of Land Management will undertake 
such investigations as are necessary to 
determine the existing and potential 
demand for the land and its resources. A 
report will also be prepared for 
consideration for the Secretary of the 
Interior, the President, and Congress, 
who will determine whether or not the 
withdrawal will be continued and if so, 
for how long. The final determination on 
the continuation of the withdrawal will 
be published in the Federal Register. 

The existing withdrawal will continue 
until such final determination is made. 

Dated: December 2& 1984 
Charles \V. Lurcher 
Stale Director ,. 

JFR Doc. 85-821 Filed 1-10-85: 8:45 am) 

BltLWG coot 4J1&-FB-M 


(NM 0263503) 

Notice of Proposed Continuation of 
Withdrawal, New Mexico 

agency: Bureau of Land Management, 

Interior. 

action: Notice. 

summary: The Department of the 
Interior proposes that a 270 acre 
withdrawal for the Bureau of 
Reclamation continue for an additional. 
10 years. The lands will remain closed 
to surface entry and mining and will 
remain open to mineral leasing. 
date: Comments should be received by 
April 11, 1965. 

aooress: Comments should be sent to: 
Chief. Branch of Lands and Minerals 
Operations, Bureau of Land 
Management, P.O. Box 1449. Santa Fe. 
NM 87504. 

FOR FURTHER INFORMATION CONTACT: 

Pauline T. Brown, New Mexico State 
Office, 505-988-8326. 

SUPPLEMENTARY INFORMATION.* The 
Department of the Interior proposes that 
the existing land withdrawal made by 
Public Land Order 2885 of January 18, 
1983. be continued for a period of 10 
years pursuant to Section 204 of the 
Federal Land Policy and Management 
Act of 1976, 90 Stat. 2751. 43 U S.C. 1714. 
The land is described as follows:. 

New Mexico Principal Mrridian 
T. 24 S.. R. 29 K-, 

Sec. 20. SW *4. WViWVsSKU SESSW v«S 
Eft: 


See. 29. NltNVkNWK. N'jNW^NF.' . 

The tireu described contains 270 acre*. 

The puipose of the withdrawal is for 
reclamation purposes in connection with 
the Malaga Bend Unit, McMillan Project. 
Pecos River Basin. 

The withdrawal segregates the land 
from uperation of the public land luws 
generally, including the mining laws, but 
not the mineral leasing lows. 

For a period of 90 days from the dale 
of publication of this notice, ail persons 
who wish to submit comments in 
connection with the proposed 
withdrawal continuation may present 
their views in writing to the Chief. 
Branch of (.and* and Minerals 
Operations, in the New Mexico State 
Office. 

The authorized officer of the Bureau 
of Land Management will undertake 
such investigations as are necessary to 
determine the existing and potential 
demand for the land and its resources. A 
report wifi also be prepared for 
consideration by the Secretary of the 
Interior, the President, and Congress, 
who will determine whether or not the 
withdrawal will be continued and if so. 
for how long. The Final determination on 
the continuation of the withdrawal will 
be published in the Federal Register 
The existing withdrawal will continue 
until such final determination is made. 

Dated: December 28.1984. 

Cliurles W. Luw.hor, 

State Director: 

|FR Doc. 85-822 Filed 1-10-85. 8 45 *m| 

BJCLW40 CODt 4.110-I B-M 


IF-14868-81 

Alaska Native Claims Selection; 
K’oyitrots’fna, Ltd. 

Correction 

In FR Doc. 85-33814. appearing on 
page 50793 in the issue of Monday, 
December 31.190-1, the fourth line of the 
lust complete paragraph should have 
read “1985, to file an appeal, However, 
parties’*. 

BtlUNQ COOC 1$0*~01~ftf 


Availability of Record of Decision for 
the Kremmling Resource Management 
Plan 

agency: Bureau of Land Management, 
Interior. 

action: Notice of Availability of Record 
of Decision for the Kiemmlmg Resource 
Management Plan, including the 
designation of the North Park Phucelia 
Research Nuturai Area and the 
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Kremmling Cretaceous Ammonite 
Research Natural Area, two areas of 
critical environmental concern. 

summary: Pursuant to section 102(2)(c) 
of the National Environmental Policy 
Art of 1969 (40 CFR 1505.2). the 
Department of the Interior. Bureau of 
l and Management, has prepared a 
Record of Decision on the Kremmling 
Resource Management Plan. Initiation of 
actions which implement this plan can 
begin with the signing of the Record of 
Decision. 

Concurrently, with the signing of the 
Record of Decision, two areas of critical 
environmental concern are designated 
as Research Natural Areas, pursuant to 
the authority in the Federal Land Policy 
and Management Act of October 21, 

1976 (Section 202(c)(3)) and 43 CFR Parts 
1010. 6223 . and 8351.2. 
date: The Record of Decision and the 
Research Natural Area designations 
thereunder became effective with the 
signing of that document on December 
19.1984 by Bob Moore. Acting State 
Director for Colorado. 
address: Questions on specific activity 
plans, management plans, research 
opportunities or dcvelopment/protection 
plans should be addressed to: Harold 
Behsle. Bureau of Land Management, 

P.O. Box 68. Kremmling, CO 80459. 
Telephone: (303) 724-3437. 

Copies of the Record of Decision are 
available upon request at the Kremmling 
Resource Area Office. Bureau of Land 
Management. P.O. Box 68. Kremmling. 
CO 80459. 

SUPPLEMENTARY INFORMATION: 

Alternatives Analyzed 

Seven alternatives for managing 
398,000 acres of public land in the 
Kremmling Resource Area were 
analyzed in the resource management 
plan/environmental impact statement: 

The Continuation of Present 
Management Alternative provides for 
management of all resources at current 
levels. This is the No Action Alternative 
required by the National Environmental 
Policy Act. 

The Energy and Minerals Alternative 
emphasizes the exploration, 
development and transportation of 
energy, energy minerals and critical 
mineral resources. 

The Economic Benefit Alternative 
emphasizes the production of goods and 
services on public lands in the 
Kremmling Resource Area in order to 
meet anticipated local and regional 
demands. 

The Renewable Resources Alternative 
emphasizes management of renewable 
resources on u sustained yield basis in 


order to support the local economy and 
meet local, regional and national needs. 

The Recreation Alternative 
emphasizes the enhancement of 
recreational opportunities on the public 
lands both for existing use levels and 
projected long-term demand. 

The Natural Environment Alternative 
emphasizes the protection, maintenance 
and enhancement of the current natural 
environment. 

The Proposed Resource Management 
Plan (the Preferred Alternative in the 
Draft Resource Management Plan/ 
Environmental Impact Statement) 
emphasizes management, production 
and use of renewable resources on the 
majority of the public lands in the 
Kremmling Resource Area on a 
sustained yield basis. 

Decision 

The decision is to adopt the Proposed 
Plan as the Kremmling Resource 
Management Plan. Major actions 
contained in the plan are to: 

• Ix»ave open to entry all beatable 
minerals on Federal lands in the 
planning area under provisions of the 
Mining Law of 1872 as amended, except 
for exclusions under protective 
withdrawal. 

• Apply intensive management to 
substandard or unstable stream 
channels and sensitive watersheds, 

• Improve forage production and 
conditions for livestock and big game 
population on targeted allotments. 

• Intensively manage approximately 
40.000 acres of forested lands to produce 
forest products on a sustained yield 
basis, 

• Manage wildlife habitat for 
optimum population levels as 
determined by Colorado Division of 
Wildlife Strategic Plan. 

• Manage the Upper Colorado River 
and the North Sand Hills as Special 
Recreation Management Areas. 

• Recommend the Troublesome 
Wilderness Study Area as not suitable 
for wilderness designation. 

• The Windy Cap and North Sand 
Hills cultural sites will be intensively 
managed. 

• Consolidate ownership of public 
lands in the Kremmling Resource Area, 

• Place ORV restrictions on 
approximately 12 percent of the public 
land in the Kremmling Resource Area. 

• Designate two areas as Research 
Nutural Areas. 

Research Natural Areas 

The Research Natural Areas arc 
described below: 

1. North Park Phacelia Research 
Natural Area, an Area of Critical 
Environmental Concern. Maintain the 


area primarily for scientific study and 
education. Approximately 300 acres arc 
designated. Site provides critical habit.ii 
for Phacelia formosuia. u federally listed 
endangered plant species. 

2. Kremmling Cretaceous Ammonite 
Research Natural Anpe. an Area of 
Critical Environmental Concern. 
Manage the area for research and 
resource protection. Approximately 200 
acres are designated. Site is a type 
location for a significant marine 
invertebrate fossil. 

Mitigation Measures 

All practicable measures will be taken 
to mitigate adverse impacts. These 
measures will be strictly enforced during 
implementation. Monitoring will tell 
how effective these measures are in 
minimizing environmental impacts. 
Therefore, additional measures to 
protect the environment may be taken 
during or following monitoring. 

Diited: January 2.1985. 

William J. Pul ford. 

District Manager. 

[FR Doc. 85-815 Filrd 1-10-85; 8:45 Hm| 

BILLING COO€ 4J10-JB-M 


(NM 523811 

Proposed Continuation of Withdrawal; 
New Mexico 

agency: Bureau of Land Management. 
Interior. 

action: Notice. 

summary: The Department of the 
Interior proposes that a 990.99 acre 
withdrawal for the Bureau of 
Reclamation continue for an additional 
50 years. The lands will remain closed 
to surface entry and mining and will 
remain open to mineral leasing. 

date: Comments should be received by 
March 12. 1985. 

aodress: Comments should be sent to: 
Chief. Branch of Lands and Minerals 
Operations. Bureau of Land 
Management. P.O. Box 1449, Sante Fe. 
NM 87504. 

FOR FURTHER INFORMATION CONTACT: 

Pauline T. Brown. New Mexico State 
Office. 505-988-6328. 

SUPPLEMENTARY INFORMATION: The 

Department of the Interior proposes that 
the existing land withdrawal made by 
Secretary’s Order of March 26. 1908. be 
continued for a period of 50 years 
pursuant lo Section 204 of the Federal 
Land Policy and Management Act of 
1976, 90 Slat. 2751. 43 U.S.C 1714. The 
land is described as follows: 
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New Mexico Principal Meridian 

T US. R 4 W„ 

Soc. 4. lot 12, 

Soc. 5. lots 5. 8; 

Sec. 7. lot# 5. 6. 7, 29; 

See. 17. tots 1. 2. E'/aSE*V. 

Sec. 18 lotaSW^SW*; 

Sec. 19. tot S, WVfcNWVt. NWUSWV*: 

Sec. 20. lots Z 3. 4. E^EV*; 

Sec. 29. EVfcNEtt. NEKSEtt; 

Sec. 32, SEV 4 NVVV 4 , E**SWVi. 

The area described contains 990.99 acres. 

The purpose of the withdrawal Is for 
use in connection with the Rio Grande 
Project. The withdrawal segregates the 
land from operation of the public land 
laws generally, including the mining 
laws, but nol the mineral leasing laws. 

Fur a period of 90 days from the date 
of publication of this notice, all persons 
who wish to submit comments in 
connection with the proposed 
withdrawal continuation may present 
their views in writing to the Chief, 

Brunch of Lands and Minerals 
Operations, in the New Mexico Slate 
Office. 

The authorized officer of the Bureau 
of Land Management will undertake 
such investigations as are necessary to 
d< (ermine the existing and potential 
demand for the land and its resources. A 
report will also be prepared for 
consideration by the Secretary of the 
Interior, the President, and Congress, 
w ho will determine whether or not the 
withdrawal will be continued and if so. 
for how long. The final determination on 
the continuation of the withdrawal will 
be published in the Federal Register. 

The existing withdrawal will continue 
until such final determination is made. 

U.»ted: January 2.1985. 

Guides W. Luscher, 

Shift f Director. 

IFR Doc. 85-817 Filed 1-10-85, 845 am) 
fclUNO COOC 4110-FBM 


I NM 523761 

Proposed Continuation of Withdrawal; 
New Mexico 

agency: Bureau of Land Management. 

Interior, 

ac tion: Notice, _ 

summary: The Department of the 
Interior proposes that a 519.31 acre 
withdrawal for Ihe Bureau of 
Reclamation continue for an additional 
50 years. The lands will remain closed 
to surface entry and mining and will 
remain open to mineral leasing. 
date: Comments should be received by 
March 12,1985. 

address; Comments should be sent to; 
Chief, Branch of Lands and Minerals 


Operations. Bureau of Land 
Management. P.O. Box 1449, Santa Fe, 
NM 87504. 

FOR FURTHER INFORMATION CONTACT. 

Pauline T. Brown. New Mexico State 
Office. 505-988-6326. 

SUPPLEMENTARY INFORMATION: The 

Department of Ihe Interior proposes that 
the existing land withdrawal made by 
Secretary’s Order of October 31,1903. 
be continued for a period of 50 years 
pursuant to Section 204 of the Federal 
l*and Policy and Management Act of 
1976, 90 Stal. 2751. 43 U.SC. 1714. The 
land is described as follows: 

New Mexico Principal Meridian 
T. 8 S., R 2 W.. 

Sec. 20. SE* «SE*: 

Sec. 21. loti 1.2.3: 

Sec. 29. Lots 3, 4, NVfeNWVi; 

Sec. 30, Lots 1.4.5. NEViNEVJu SW Y 4 NEV 4 . 

T. 9 S„ R. 3 W- 
Sec. 23, SEV4NW I 4. 

T. 10S.. R.3 W,. 

Sec. 17. SWY 4 SEV 4 ; 

Sec 22, Lot 1. 

T. 11 S.. R. 3 W.. 

Sec 33, WVfcSEVJk. 

The area described contains 519.31 acres. 

The purpose of the withdrawal is for 
use in connection with the Elephant 
Butte Reservoir site. The withdrawal 
segregates the land from operation of 
the public land laws generally, including 
the mining laws, but not the mineral 
leasing taws. 

For a period of 90 days from the date 
of publication of this notice, all persons 
who wish to submit comments in 
connection with the proposed 
withdrawal continuation may present 
their views in writing to the Chief. 
Branch of l.ands and Minerals 
Operations, in the Now Mexico State 
Office. 

The authorized officer of the Bureau 
of Land Management will undertake 
such investigations as are necessary to 
determine Ihe existing and potential 
demand for the land and its resources. A 
report will also be prepared for 
consideration by the Secretary of the 
Interior, the President, and Congress, 
who will determine whether or nol the 
withdrawal will be continued and if so. 
for how long. The final determination on 
(he continuation of the withdrawal will 
be published in the Federal Register. 

The existing withdrawal will continue 
until such final determination is made. 
Dated: |«»nu.iry 2. 1985. 

Charles \V. Lum her. 

State Director. 

|FR Doc 85-816 Filed 1-10-85; 8:45 am| 

BILLING COOC dlO-Ft-M 


IW-81752J 

Wyoming: Realty Action; 
Postponement of Realty Action for 
Public Land Sate in Hot Springs and 
Washakie Counties. WY 

agency: Bureau of Land Management. 
Department of the Interior. 

action: Postponement of sale date for 
realty actions in Hot Springs and 
Washakie Counties. 


summary: The sale scheduled for 
January 15.1965. under realty action 
(W-81752) in Hot Springs and Washakie 
Counties published in the Federal 
Register on Tuesday, October 23.1984 
(49 FR 42645/42646 inclusive), is hereby 
postponed until further notice. This sate 
is delayed pending an analysis and final 
decision by the State Director of a 
protest to the proposed sale. Any bids 
received will be returned immediately to 
the bidder. 

When the protest is resolved, the sale 
date will be rescheduled and all affected 
and interested parties will be conflicted. 

Dated: December 31, 1984. 

P.D. Leonard. 

Associate State Director. Wyoming. 

[FR Doc. 85-848 Filed 1-10-85; 8:45 am| 

BILLING COOC 4310-22-M 


IDES 85-11 

Yuma District Draft Resource 
Management Plan and Environmental 
Impact Statement; Yuma District, AZ; 
Availability and Public Hearings 

agency: Bureau of Land Management 
(BLMJ, Interior. 

action: Notice of availability of draft 
Resource Management Plan- 
Environmental Impact Statement and 
public hearings. 

summary: Pursuant to section 102(2)(c) 
of the National Environmental Policy 
Act of 1969 and section 202(f) of the 
Federal Land Policy and Management 
Act of 1976, a drafl Resource 
Management Plan-Environmental 
impact Statement (RMP-E1S) has been 
prepared for the BLM Yuma District. The 
Draft RMP-EIS addresses future 
management options for approximately 
1.192.0(H) acres of federal lands along the 
lower Colorado River in southwestern 
Arizona and southeastern California. In 
addition, 205,105 acres in 18 w ilderness 
study areas are analysed for 
recommendation as suitable or non- 
suitable for wilderness designation. 
Counties within Ihe planning area 
include Yuma, La Par. and Mohave in 
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Arizona, and Riverside. San Bernardino 
and Imperial in California. 

Public Participation: A copy of the 
Draft RMP-EIS will be sent to all 
individuals, agencies, and groups who 
have expressed interest in the Yuma 
District planning process. In addition, a 
limited number of copies of the Draft 
RMP-EIS are available upon request 
from the Yuma District Office. P.O. Box 
5680. Yuma, AZ 85364. Public reading 
copies may be reviewed at public 
libraries in the Yuma District planning 
area and at the following locations: 
BLM. Office of Public Affairs. Interior 
Building 18th & C Streets. NW , 
Washington. DC 20240: 

BLM. Arizona State Office. 3707 North 
7th Street, Phoenix. AZ 85019. (B02| 
241-5504; 

BI.M. Yuma District Office, 3150 Winsor 
Avenue. Yuma. AZ 85364. (602) 726- 
6300; 

BLM. I iavasu. Resource Area Office. 
3819 Sweetwater Avenue. Lake 
Havasu City. AZ 86403. (802) 855- 
8017. 

The Draft RMP-EIS will be available 
for review through April 19,1985. 
Written comments should be sent by 
this dute to: RMP-EIS Team Leader. 
BLM, Yuma District Office. P.O. Box 
5680. Yuma. AZ 85364. 

Oral or written comments will also be 
received at formal public hearings to be 
held on: 

Tuesday. February 28. 1985 at 7:00 p.m. 
at the Nautical Inn Convention 
Center, Island. Lake Havasu Cily. 
Arizona; 

Wednesday. February 27.1985. at 7:00 
p.m. at the Ruth Brown School 
Cafetorium. 241 North 7th Street. 
Blythe. California; 

Thursday. February 28.1985. at 7:00 p.m. 
at the Yuma Civic and Convention 
Center, 1440 Desert Hill Drive. Yuma, 
Arizona: and 

Tuesday, March 5.1985, at 7:00 p.m. at 
the Maricopa County Board of 
Supervisors Auditorium. 205 West 
Jefferson. Phoenix, Arizona. 

In conjonction with the hearings, open 
house meetings will be held from 34)0 to 
6:00 p.m. on the same day and at the 
same location as the hearings to provide 
an opportunity for informal discussions 
with BLM personnel who participated in 
development of the draft RMP-EIS. 

All comments received during the 
review period, whether written or orat. 
on the adequacy of the draft RMP-EIS 
will be considered in preparing the final 
RMP-EIS for the Yuma District. Written 
comments received after the close of the 
comment priod may not be considered. 
SUPPLEMENTARY INFORMATION: Six 
alternatives are described and analyzed 


in the RMP-EIS. including the BLM's 
Preferred Alternative. Alternative A. the 
No Actioq alternative, represents a 
continuation of present management 
direction. The other four alternatives 
(Alternatives B through E) provide a full 
range of management options from 
emphasis on resource production to 
emphasis on resource protection. 

The Preferred alternative proposes 
that 51.510 acres in two wilderness 
study areas be recommended suitable 
for wilderness designation (50*550 acres 
in Cactus Plain WSA 5-14 and 960 acres 
in Chemehuevi/Needles WSA 5-4). 
Fifteen wilderness study areas (131.855 
acres), and parts of the Cactus Plain 
WSA (19.810 acres) and the Kofa Unit 4 
Northern Addition WSA 5-33 (920 acres) 
are recommended as non-suttable for 
designation. No recommendation is 
made for the remainder of the Kofa Unit 
4 WSA (960 acres). A description of the 
affected environment and an analysis of 
the environmental impacts of the 
alternatives are included in the draft 
RMP-EIS. 

FOR FURTHER INFORMATION CONTACT: 

A. Dennis Turowski. RMP-EIS Team 
Leader. BLM Yuma District Office, P.O. 
Box 5680. Yuma. Arizona 85364. 
Telephone: (602) 726-6300. 

Dated: January 7.1985. 

|. Darwin Snell. 

District Manager. 

|FR Doc. 85-847 Filed 1-10-85; &45 am) 

BILUNG COOS 4310-33-41 


Proposed Reinstatement of 
Terminated Oil and Gas Lease 

agency: Bureau of Land Management, 

Interior. 

action: Notice. 

summary: Under the provisions of Pub. 
L. 97-451. a petition for reinstatement of 
oil and gas lease M 49619 Acq.. 
Petroleum County. Montana, was timely 
Hied and accompanied by the required 
rental accruing from the date of 
termination. November 1.1984. 

No valid lease has been issued 
affecting the lands. The lessee has 
agreed to new lease terms for rentals 
and royalties at rates of $5 per acre and 
16 *j% respectively. Payment of a $500 
administration fee has been made. 

I laving met all the requirements for 
reinstatement of the lease as set out in 
Sea 31 (d) and |e) of the Mineral Lands 
Leasing Act of 1920 (30 U.S.C 188). the 
Bureau of Land Management is 
proposing to reinstate the lease, 
effective as of the dale of termination, 
subject to the original terms and 
conditions of the lease, the increased 


rental and royalty rates cited above, and 
reimbursement for cost of publication of 
this Notice. 

January 1.1985 
Cynthia L Embretson. 

Chief. F/uidt Adjudication Section. 

(FR Doc. 85-054 Filed 1-16-85: 8:45 >imj 

BILLING COOC 4310-44-M 


California Desert District Advisory 
Council; Meeting 

agency: Bureau of Land Management 
Interior. 

action: Meeting of the California Desert 
District Advisory' Council. 


summary: Notice Is hereby given in 
accordance with Pub. L 92-463 and 94- 
579 that the California Desert District 
Advisory Council to the Bureau of Land 
Management. U.S. Department of the 
Interior, will meet formally on Fcbrmirv 
14 and 15.1985. in the Arrowhead Room 
of the Inland Empire Hilton. 285 E. 
Hospitality Lane, in San Bernardino, 
California. 

Agenda items for the meeting will 
include a progress report on the 
Bureau's microwave communication* 
siting study: formal recommendations 
from the Council on the proposed 1984 
amendments to the California Desert 
Plan; progress report on several 
proposals for crude oil pipelines in 
Southern California: and. a presentation 
on inventory and planning efforts 
underway by the California Slate 
Department of Conservation, discussion 
of 1985 Desert Plan review and 
amendment schedule and public land 
withdrawals. The Council will also 
receive follow up information and 
proposals regarding microwave 
communication sitting. % 

All formal Council meetings are open 
to the public, with time allocated for 
public comments and time made 
available by the Council Chairman fur 
comment during agenda item 
presentation. 

Written comments may b« filed in 
advance of the meeting with the 
California Desert District Advisory 
Council Chairman. Frank W. DeVore. cf 
o Bureau of (.and Management. Public 
Affairs Office. 1885 Spruce Street. 
Riverside. CA 92507. 

FOR FURTHER INFORMATION CONTACT 

Contact the Bureau uf bind 
Management, California Desert District 
Public Affairs Office. tH95 Spruce Street. 
Riverside. CA 92507. (714) 351-6383. 
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D.ited: |anu«ry 2.1985- 
Giuld E. liillier. 

D> frict Manager. 

|FR Doc:. 85-918 Piled 1-10-85; 8:45 am| 

BILLING COOC 4310-40-M 


IAA-8104-21 

Alaska Native Claims Selection 

In accordance with Departmental 
regulation 43 CFR 2050.7(d), notice is 
hereby given that a decision to Issue 
conveyance (DIC) under the provisions 
of Sec. 12(c) of the Alaska Native 
Claims Settlement Act of December 18, 
1971 (ANCSA), 43 U.S.C. 1601, 1611(c) 
(1976), will be issued to A11TNA, 
Inrorporated. for approximately 4.75 
acres. The lands involved are within 
U.S. Survey No. 3579. lot 9. 

Upon issuance, the DIC will be 
published once a week, for four (4) 
consecutive weeks, in the Copper Valley 
Views. For information on how to obtain 
copies, contact the Bureau of Land 
Management. Alaska Slate Office. 701 C 
Street, Box 13. Anchorage. Alaska 99513. 

Any party claiming a property Interest 
which is adversely affected by the 
decision shall have until February 11, 
1985 to file an appeal. However, parties 
receiving service by certified mail shall 
have 30 days from the date of receipt to 
file an appeal. Appeals must be Filed in 
th** Bureau of Land Management. 

Division of Conveyance Management 
(960), address identified above, where 
the requirements for filing an appeal can 
be obtained. Parties who do not file an 
appeal in accordance with the 
requirements in 43 CFR Part 4, Subport E 
(as amended. 49 FR 6371. February 21. 
1984 ) shall be deemed to have waived 
their rights. 

Ruih Stockle. 

Seaton Chief, Branch of ANCSA 
h JiuJi cation. 

|FR Doc. 85-809 Filed 1-10-85, 8:45 am) 

BILLING COOC 4310-JA-N 


IN-409941 

Realty Action; Sale of Public Land in 
Flko County, NV 

Correction 

In FR Doc. 84—32632 beginning on page 
48809 in the issue of Friday. December 
14. 1984, make the following correction: 

On page 48809. third column, under 
Mount Diablo Meridian", the second line 
was inaccurate and should have 
appeared as follows: 

Sec. 1. E^W Y*SW * ;SE *4WV v \ 

BlU*G COOC 1S05-01-M 


Notice of Revision of the Form for 
Leasing Solid Minerals Other Than Oil. 
Gas, Geothermal, Oil Shale and 
Combined Hydrocarbons 

AGENCY: Bureau of Land Management, 
Interior, 

action: Notice of rev ision of the 
Combined Mineral Lease Form. 

summary: This notice makes revisions 
to certain sections of the combined 
mineral lease form. Bureau of Lend 
Management Form 3520-7, as a result of 
continuing interna) review and public 
comments. These changes will clarify 
the form and more accurately reflect the 
intent of the Mineral Leasing Act of 
1920, as amended and supplemented, 
and the 1984 amendments to the 
regulations in 43 CFR Group 3500. 
effective date: February 11.1985. 
address: Any suggestions or inquiries 
should be sent to: Director (650). Bureau 
of I.and Management, 1800 C Street. 
NW.. Washington, D.C. 20240. 

FOR FURTHER INFORMATION CONTACT: 
Zareh Mozlan, (202) 343-3258. 
SUPPLEMENTARY INFORMATION: This 
notice revises the combined mineral 
lease form. Bureau of Land Management 
Form 3520-7. These changes are a result 
of a continuing internal review of the 
Form and suggestions for changes made 
by the public. The changes will clarify 
the Form and more accurately reflect the 
intent of ther Mineral Leasing Act of 
1920, as amended and supplemented (30 
U.S.C. 181 et seq ), and the 1984 
amendments to the regulations in 43 
CFR Group 3500. 

The changes are procedural in nature 
und impose no additional requirements 
on the public; therefore, the changes are 
being published in final form and the 
Department of the Interior finds it is in 
the public interest to make them 
effective upon publication. 

The principal author of the changes is 
Zareh Mozinn, Branch of leasable 
Minerals. Bureau of Land Management. 

The changes are as follows: 

1. Part I. section 1, the first line 
preceded by a square is revised to read: 
"Mineral Leasing Act of 1920. *9 
amended and supplemented (30 U.S.C. 
181-287), hereinafter referred to as the 
Act;". 

2. Part II. section 1(a). is amended by 
removing the word ’Xiilsonite" where it 
appears and replacing it with the word 
"Asphalt". 

3. Part II. section 2(b). is revised to 
read: 

"(b) MINIMUM ANNUAL 
PRODUCTION AND MINIMUM 
ROYALTY—A, 1) Lessee shall produce on 
an annual basis a minimum amount of 


3/M. except when production is 
interrupted by strikes, the elements, or 
casualties not attributable to the lessee. 
Lessor may permit suspension of 
operations under the lease when 
marketing conditions tire such that the 
lease cannot be operated except at a 
loss. (2) At the request of the lessee, 
made prior to initiation of the lease 
year, the authorized officer may allow in 
writing the payment of $3 per acre or 
fraction thereof minimum royalty in lieu 
of production for any particular lease 
year. Minimum royalty payments shall 
be credited to production royalties for 
that year.” 

4. Part U. section 3. is renumbered as 
section 4. 

5. Part 11 is amended by adding a new 
section 3 to read: 

"Sec. 3 REDUCTION AND 
SUSPENSION— In accordance with 
Section 39 of the Mineral Leasing Act 
(30 U.S.C. 209). the lessor reserves the 
authority to waive, suspend or reduce 
rental or minimum royalty, or to reduce 
royalty, and reserves the authority to 
assent to or order the suspension of this 
lease." 

8. Part II is amended by removing 
section 4 in its entirety. 

7. Part II, section 6, is amended by 
revising the first sentence thereof to 
read "Lessee shall exercise reasonable 
diligence, skill, and care in the operation 
of the property, and carry on all 
operations in accordance with approved 
methods and practices as provided in 
the operating regulations, having due 
regard for the prevention of injury to 
life, health, or property, and of waste or 
dumugc to any water or mineral 
deposits." And by revising the third 
sentence thereof to read "Lessee shall 
carry on all operations in accordance 
with approved methods and practices as 
provided in the operating regulations, 
and the approved mining plans in a 
manner that minimizes adverse impacts 
to the (and, air, water, to cultural, 
biological, visual, minerals, and other 
ttttources, and to other land uses or 
users." 

7. Purt II, section 9, is amended by 
removing from the last sentence thereof 
the phrase "incidental thereto" and 
replacing it with the phrase "on leased 
lands". 

December 31,1984. 

James M. Parker, 

Acting Director. 

(FR Doc. 85-828 Filed 1-10-85. 8:45 am| 

SILLING COOC OIO-M-M 
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Fish and Wildlife Service 

Receipt of Application for Permit 

The following applicants have apptied 
for permits to conduct certain activities 
with endangered species. This notice is 
provided pursuant to section 10(c) of the 
Endangered Species Act of 1973. as 
amended (16 U.S.C. 1531. et seq.): 

PHT-687543 

Applicant: Wallace L Boldt. San Antonio. TX 

The applicant requests a permit to 
import one trophy of a male bontebok 
[Damaliscus dorcas dorcas ) culled from 
the herd of Walter Pringle. Bedford. 
South Africa, for enhancement of 
propagation. 

PRT-688260 

Applicant: National Pork Service, Islands 
National Park. Ventura. CA 

The applicant requests a permit to 
take seeds of the Santa Barbara Islands 
live*forever (Dudleya truskiae) from the 
population in the Channel Islands 
National Park California, for 
enhancement of propagation. 

PRT-688240 

Applicant: Hexagon Farm. San |uan Bautista. 
CA 

The applicant requests a permit to 
import one captive-born female 
Temminck's (- golden) cat (Fefis 
tewminckf] from Germany, for 
enhancement of propagation, 

PRT-668155 

Applicant Knoxville Zoological Park. 
Knoxville. TN 

The applicant requests a permit to 
Export two males and one female 
captive born Puerto Rican boas 
[Rpicrvtes ino mat us) to the Reptile 
Breeding Foundation. Picton. Ontario. 
Canada, for enhancement of 
propagation. 

PRT-687S3S 

Applicant |o*eph A. Borg**s, Diamondule. 

Mi 

The applicant requests a permit to 
import five captive-horn Elliot's 
pheasants [Syrmaticvs el/ioti) from Fred 
MacDonald. Ontario. Canada, for 
enhancement of propagation. 

PRT-668235 

Applicant. Reeding Park Zuo. Fresno. CA 

The applicant requests a permit to 
import one captive-bum female mandrill 
[Popio sphinx) from Ihe Metro Toronto 
Zoo. Canada, for enhant ernent of 
propagation. 

Documents and other information 
submitted with these applications are 
available to the public during normal 
business hours (7:45 am to 4:15 pm) 

Room 601.1000 North Glebe Road. 


Arlington. Virginia 22201. or by writing 
to the Director. U.S. Fish and Wildlife 
Service of the above address. 

Interested persons may comment on 
any of these applications within 30 days 
of the date of this publication by 
submitting written views, arguments, or 
data to the Director at the above 
address. Please refer to the appropriate 
PRT number when submitting 
comments. 

Dated: (anuary 7.1965. 

Sieve Funderburk. 

Acting Chief. Branch of Permits. Federal 
Wildlife Permit Office. 

|FR Doc 85*4127 Filed 1-10-65: 8:45 ttm| 

BILL!WO COOC U!0>SMI 


Report on Implementation of Title VIII 
of the Alaska National Interest Lands 
Conservation Act 

agency: Fish and Wildlife Service, 
Interior. 

action: Notice of availability. 

summary: The U.S. Fish and Wildlife 
Service (Service) has prepared a draft 
report on implementation of the • 
subsistence management and use 
provisions of Title VIII of the Alaska 
National Interest Lands Conservation 
Act (ANILCA), 16 U.S.C. 3121. for 
eventual submission lo the President of 
the Senate and the Speaker of the House 
of Representatives. In accordance with 
the provisions of section 813. the report 
is being made available to the public for 
comment. 

date: Comments on the report must be 
submitted on or before February 25. 

1985. 

address: Comments should be 
addressed to the Regional Director. U.S. 
Fish and Wildlife Service. 1011 E. Tudor 
Road. Anchorage, Alaska 99503 (Alin: 
Robert Leedy). 

FOR FURTHER INFORMATION CONTACT: 

Robert Leedy. Subsistence Specialist. 
U.S. Fish and Wildlife Service. 1011 E. 
Tudor Road. Anchorage. Alaska 99503. 
telephone (907) 786-3443. 

Copies of the section 813 report have 
been sent to all participating Federal 
and State agencies, local advisory 
committees and regional council 
members. Additionally, all others who 
have already requested copies have 
been added to the mailing list. 
Individuals wanting copies of the draft 
report for review should contact Mr. 
I*eedy, Copies of the report are also 
available for review in the Anchorage 
regional office of the Service at the 
attove address, and at the following 
other Service locations: 


U.S. Fish and Wildlife Service. Division 
of Refuge Management. 18th and C 
Streets NW.. Room 2347. Department 
of the Interior. Washington. DC 20240 
U.S. Fish and Wildlife Service. Wildlife 
Resources. Lloyd 500 Building. 500 \E 
Multnomah Stree. Portland. OR 98232 
U.S. Fish and Wildlife Service. Wildlife 
Resources. 500 Cold Avenue. SW. 
Room 1306. Albuquerque. NM 87103 
U.S. Fish and Wildlife Service. Wildlife 
Resources. Federal Building. Fort 
Snelling. Twin Cities. MN 55111 
U.S. Fish and Wildlife Service. Wildlife 
Resources. Richard B. Russell Federal 
Building. 75 Spring Street. Atlanta. CA 
30303 

U.S. Fish and Wildlife Service. Wildlife 
Resources. One Gateway Center. 
Suite 700, Newton Comer. MA 02158 
U.S. Fish and Wildlife Service. Wildlife 
Resources. 134 Union Bivd.. 
Lakewood. CO 80225 
SUPPLEMENTARY INFORMATION: The U.S. 
Fish and Wildlife Service has produced 
a draft of the first periodic report to 
Congress on subsistence management 
and use of fish and wildlife on Federal 
lands, as required by section 613 of 
ANILCA. The Service produced this 
comprehensive document in 
consultation with othor Federal resource 
managers in Alaska, and with the 
Alaska Department of Fish and Came. 
The report provides an overview of 
subsistence management and use in 
Alaska, based on consultations and 
information from existing literature and 
studies. As an initial report, it attempts 
to demonstrate regional and sub¬ 
regional differences in subsistence 
lifestyle, to highlight potential issues 
and to provide a basis for dctenfiinln# 
trends. As required by section 813. the 
report includes: 

(1) An evaluation of the results of the 
monitoring undertaken by the Secretary 
pursuant to section 806 of ANILCA. 

(2) The status of fish and wildlife 
populations on public lands that are 
subject to subsistence uses. 

(3) A description of the nature and 
extent of subsistence uses and other 
uses of fish and wildlife on public lands. 

(4) The role of subsistence uses in the 
economy and culture of rural Alaska. 

(5) Comments on the Secretary' * 8 
report by the State, the local advisory 
councils and regional advisory councils 
and other appropriate persons and 
organizations. 

(6) A description of those actions 
taken, or which may need to be taken to 
permit the opportunity for continuation 
of subsistance activities on public lands. 

(7) Such other recommendations the 
Secretary deems appropriate. 
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I (Vfitment* received during the public 
Irview period will be included as a 
Implement to the report. During this 
jpublw; review, it Is hoped that reviewer* 
hull :• ovide additional information and 
ct .mentation where appropriate, 
Uecially in the data presented in 
tables depicting u*e of fish and wildlife 
I in each subregion, and the nature of 
subsistence use in Native regions Public 
comment* that point out substantive 
errors, misconceptions or 
mi»c:;<micterizaticms in the draft will be 
cons, iered for incorporation in the final 
report. 

Datrd. January 7.1985. 

F Ei:j:<*n© Hester. 

| Acting U tractor, US. Fish and Wildlife 

Service. 

P Dot 85-810 Filed 1-10-65; 645 am) 
fiUMO COOC 4310-S5-M 


Mineral* Management Service 

I Development Operations Coordination 
Oocument; Seagull Energy E & P Inc. 

agency: Minerals Management Service, 

; Interior. 

action: Notice of the Receipt of a 
Proposed Development Operations 
Coordination Document (DOCD). 

summary: Notice is hereby given that 
Seagull F.nergy E h P Inc., has submitted 
a L)OCD describing the activities it 
proposes to conduct on Leases OCS-G 
fiffvt and 3043, Blocks 828 and 831. 
respectively. Mustang Island Aren, 
offshore Texas. Proposed plans for the 
above areo provide for the development 
*tnd production of hydrocarbons with 
support activities to be conducted from 
•m onshore base located at Harbor 
bland, Texas. 

date: The subject DOCD was deemed 
submitted on January 2. 1985. 
addresses: A copy of the subject 
W)Q) is available for public review at 
the Office of the Regional Director, Gulf 
«f Mexico OCS Region, Minerals 
Management Service, 3301 North 
Causeway Blvd.. Room 147, Metairie. 
Louisiana (Office Hours: 9 a.m. to 3:30 
P m., Monday through Friday). 
fOR FURTHER INFORMATION CONTACT: 

Ms Angie Gobert: Minerals 
Management Service: Gulf of Mexico 
( >( S Region; Rules and Production: 

Mans. Platform and Pipeline Section: 
Kxplofiilion/Development Plans Unit: 
Phone (504) 838-0876. 
supplementary information: The 
purpose of this Notice is to inform the 
public, pursuant to Sec. 25 of the OCS 
b*nda Act Amendments of 1978, that the 
Minerals Management Service is 


considering approval of the DOCD and 
that it is available for public review. 

Revised rules governing practices and 
procedures under which the Minerals 
Management Service makes Information 
contained in DOCDs available to 
affected states, executives of affected 
local governments, and other interested 
parties became effective December 13. 
1979. (44 FR 53685). Those practices and 
procedures are set out in revised Section 
250.34 of Title 30 of the CFR. 

Hilled: January 2,1985. 

John L Rankin. 

Regional Director, Calf of Mexico OCS 
Region. 

(FR Doc. 85-853 Filed 1-10-85; 645 am) 

BtlUNO COOC 


National Park Service 

Subsistence Resource Commission 
Meeting 

agency: National Park Service, Alaska 
Region. Interior. 
action: Subsistence Resource 
Commission Meeting. 

summary: The Alaska Regional Office 
of the National Park Service announces 
a furthcoming meeting of the Gates of 
the Arctic National Park Subsistence 
Resource Commission, The following 
agenda items will be undertaken: 

1. Call to order 

2. Roll call 

3. Introduction of visitors and guests 

4. Minutes 

5. Old business 

a. Agency reports 

b. Definition of key terms 

c. Traditional use areas 

d. Recommendations to Secretary 

6. New business 

a. Bylaws and operating procedures 

7. Village concerns 

8. Meeting schedule 

9. Adjournment 

date: The meeting will be held ut 1:00 
p.m. on January 23.1983. at the Bureau 
of Land Management. District 
Headquarters, Fort WainwrighL 
Fairbanks. Alaska. Written comments 
and recommendations received prior to 
lanuary 21.1985. will be considered at 
the meeting. All comments should be 
addressed to: Chairman. Gates of the 
Arctic National Park. Subsistence 
Resource Commission, c/o Box 74680. 
Fairbanks. Alaska 99707. 
for further information contact: 
Richard G. Ring. Superintendent. Gates 
of the Arctic National Park and 

rve. P.O. Box 74680, Fairbanks. 
Alaska 99707. Phone (907) 450-0281. 


SUPPLEMENTARY INFORMATION: The 

Subsistence Resource Commissions are 
authorized under Title Vlll, Section 808. 
of the Alasku National Interest Linds 
Conservation Act Pub. L 90-487, 

Dated- |amtury 4. 1985. 

Robert Peterson, 

Acting Regional Dim tor, Alaska Rrgiojt 
|FR Doc;. 85-922 Film! 1-10-85; 645 am) 

SrLUMG COOC O 1 O- 70 -M 


INTERSTATE COMMERCE 
COMMISSION 

Motor Carriers; Intent To Engage in 
Compensated Intercorporate Hauling 
Operations 

This is to provide notice as required 
by 49 U.S.C. 10524(b)(1) that the named 
corporations intend to provide or to use 
compensated intercorporate hauling 
operations as authorized in 49 U.S.C. 
10524(b) 

1. Parent corporation and address of 
principal office: Aluminum Company of 
America, 1501 Alcoa Building, 

Pittsburgh. PA 15219. 

2. Wholly-owned subsidiaries which 
will participate in the operations, and 
states of incorporation: 

Alcoa Inter-America. Inc.. Delaware 
Alcoa Recycling Co.. Delaware 
Alcoa Steamship Co.. Inc.. New York 
American Powdered Metal* Co., 

Delaware 

Buckeye Molding Co . Delaware 
H.C. Products Co.. Delaware 
Jonathan's landing Inc., Delaware 
Northwest Alloys. Inc.. Delaware 
Penn Way Trucking Co.. Delaware 
Pep Industries. Inc.. Tennessee 
Rea Magnet Wire Co.. Inc.. Delawom 
The Stolle Corp., Ohio 
Tifton Aluminum Co.. Inc.. Delaware 
Vancouver Extrusion Co., Inc.. Delaware 

1. Parent corporation and address of 
principal office: Champion International 
Corporation, One Champion Plaza. 
Stamford. Connecticut 06921 

2. Wholly owned subsidiary which 
will participate in the operations and 
State of incorporation; (i) St. Regis 
Corporation, a New York Corporation. 

1. Parent corporation and address of 
principal office: Giant Eagle, Inc.. 101 
Kappa Drive. RIDC Park. Pittsburgh. PA 
15238. 

2. Wholly-owned subsidiaries and 
divisions which will participate in the 
operations, and states of incorporation: 


N»nw Slat* 


G.«rW Ejfl* »nc PA 

G«nt Eagfe Inc. Gent Co Drv^on PA 

E«gto inc , OK Groctry Co Outran PA 

th§ T*n*1nn Co _*_ __L _ OM 
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Bufief R^ig^ioo Meat* tnc P* 


1. Parent Corporation and Address of 
Principal Office: PacifiCorp, 920 SU 
Sixth Avenue. Portland. OR 97204. 

2. Wholly-owned subsidiaries which 
will participate in the operations, and 
states of incorporation: Western 
Distribution Service. Inc. a Oregon 
Corporation. 

1 Parent corporation and address of 
principal office: Scott Housing Systems. 
Inc,. Route 4, Box 285-E, Wavcross, GA 
31501. 

2. Wholly-owned subsidiaries which 
will participate in the operations, and 
State(s) of incorporation: (1) Scott 
Transportation Systems. Inc., Georgia 
Corporation. 

|amei It. Bayne. 

Secretary . 

|FR Doc. 65-866 Filed 1-10-65; 8 45 am) 

BILLING COOC 7035~OI-M 


(Docket No. AB-19; Sub-99) 

Rail Carriers; the Baltimore and Ohio 
Railroad Co.; Abandonment in 
Somerset County. PA; Findings 

The Commission has issued a 
certificate authorizing The Baltimore 
and Ohio Railroad Company (B&O) to 
abandon its 4.81-mile rail line between 
Mcycrsdale (milepost 4.00) and West 
Salisbury (milepost 8,81) in Somerset 
County. PA. The abandonment 
certificate will become effective 30 days 
after this publication unless the 
Commission also finds that: (1) A 
financially responsible person has 
offered assistance (through subsidy or 
purchase) to enable the rail service to be 
continued: and (2) it is likely that the 
assistance would fully compensate the 
railroad. 

Any financial assistance offer must be 
filed with the Commission and the 
applicant no later than 10 days from 
publication of this Notice. The following 
notation shall be typed in bold face on 
the lower left-hand corner of the 
envelope containing the offer: Rail 
Section. AB-OFA”. Any offer previously 
made must be remade within this 10-day 
period. 

Information and procedures regarding 
financial assistance for continued rail 
service are contained in 49 U.S.C 10905 
and 49 CFR 1152. 

Jam** It. Bayne. 

Secretory . 

|FR Due. 85-887 Filed 1-10-85: 8 45 am) 

84LUNO COOf 703S-01-M 


I Finance Docket No. 28089 Sub-t I 

Rail Carriers; Bangor and Aroostook 
Railroad Co.; Securities Exemption 

agency: Interstate Commerce 
Commission. 

action: Notice of Exemption. 

summary: The Interstate Commerce 
Commission exempts from the 
requirements of prior approval under 49 
U.S.C 11301 the proposal of Bangor and 
Aroostook Railroad Company for the 
modification of terms and the extension 
of maturity date of certain first mortgage 
series A bonds in the principal amount 
of $327,000. 

dates: This exemption will be effective 
on February' 11,1985. Petitions for 
reconsideration must be filed by January 
31.1985. Petitions for stay must be filed 
by January 21.1985. 

addresses: Send pleadings referring to 
Finance Docket No. 28089 (Sub-No. 1) to: 

(1) Office of the Secretary, Case Control 
Branch, interstate Commerce 
Commission. Washington. DC 20423 

(2) Petitioner s representative: William 
M. Houston. North Maine Junction 
Park. RR 2. Bangor. ME 04401. 

FOR FURTHER INFORMATION CONTACT: 
Louis E. Citomer, (202) 275-7445 
SUPPLEMENTARY INFORMATION: 
Additional information is contained in 
the Commission's decision. To purchase 
a copy of the full decision, write to T.S. 
InfoSystems, Inc., Room 2227. Interstate 
Commerce Commission. Washington. 

DC 20423. or call 289-4357 (DC 
Metropolitan Area) or toll-free (800) 424- 
5403. 

Decided: December 28. 1964. 

By the Commission. Chairman Taylor, Vice 
Chairman Andre. Commissioners Stcrrett. 
Cradison. Simmons. Lamboley. and Strenio 
James H. Bayne. 

Secretory. 

|FR Doc. 85-860 Filed 1-10-85 MS am) 

BILLING COOC 7035-Ot-M 


(Docket No. AB-6; Sub-239X | 

Rail Carriers; Burlington Northern 
Railroad Co., Abandonment Exemption 
in Ottawa County, OK 

The Burlington Northern Railroad 
Company (BN) filed a notice of 
exemption under 49 CFR 1152 Subpart 
F —Exempt Abandonments. 1 he segment 
of line to be abandoned is between 
milepost 165.30 near Quapaw and 
milepost 167.50 near Central Mill, in 
Ottawa County. OK. a distance of 2.20 
miles. 

BN has certified (1) that no local 
traffic has moved over the line for at 


least 2 years and that overhead traffic \s 
not moved over the line. (2) that nu 
formal complaint filed by a user of rail 
service on the line (or by a State or lor;,* 
governmental entity acting on behalf of 
such user) regarding cessation of service 
over the line either is pending with the 
Commission or has been decided in 
favor of the complainant within the 2 
year period. The Public Service 
Commission (or equivalent agency) m 
Oklahoma has been notified in writing 
at least 10 days prior to the filing of this 
notice. See Exemption of Out af Service 
Rail Lines. 366. I C C. 885 (1983). 

As a condition to use of this 
exemption, any employees affected by 
the abandonment shall be protected 
pursuant to Oregon Short Line R. Cn 
Abandonment- Goshen, 360 LC.C. 91 
(1979). 

The exemption will be effective on 
February' 10.1985, (unless stayed 
pending reconsideration). Petitions to 
stay the effective date of exemption 
must be filed by January 21. 1985. and 
petitions for reconsideration. Including 
environmental, energy, and public use 
concerns, must be filed by January 31. 
1985. with: Office of the Secretary, Case 
Control Branch. Interstate Commerce 
Commission. Washington. DC 20423. 

A copy of any petition filed with the 
Commission must be sent to applicant s 
representative: Peter M. Lee. 3800 
Continental Plaza. 777 Main Slreet. Ft 
W T orth. TX 76102. 

If the notice of exemption contains 
false or misleading information, the use 
of the exemption is void ob initio. 

A notice to the parties will be issued if 
the exemption is conditioned upoit 
environmental or public use conditions 

Decided: |anuary 7. 1985 

By the Commission. Meber P. Ilurd\ 
Director. Office of Proceedings. 

James 11. Bayne. 

Secretary. 

(FR Doc. 85-868 Filed 1-10-85: 8.45 om| 

BILLING COOC TOiS-Ol-M 


I Docket No. AB-6; Sub-No 2071 

Rail Carriers; Burlington Northern 
Railroad Co.; Abandonment In Grays 
Harbor County, WA; Findings 

The Commission has found that the 
public convenience and necessity pcrmil 
the Burlington Northern Railroad 
Company to abandon its 10 . 26 -mile rail 
line between milepost 3.0. near South 
Aberdeen Junction, and milepost 13.26 
near Markham, in Grays Harbor Count> 
WA. 

A certificate will be issued 
authorizing this abandonment unless 
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ivilhln 15 days after this publication the 
Commission also finds that: (1) A 
financially responsible person has 
uffi’tttd assistance (through subsidy or 
purchase) to enable the rail service to be 
ran tinned; and (2) it is likely that the 
assistance would fully compensate the 
railroad* 

Any financial assistance offer must be 
filed with the Commission and the 
applicant no later than 10 days from 
publication of this Notice. The following 
notation shall be typed in bold face on 
the lower left-hand corner of the 
envelope containing the offer: “Rail 
Section, AB-OFA." Any offer previously 
m ule must be remade within this 10-day 
period. 

Information and procedures regarding 
fm.mcial assistance for continued rail 
sm ice are contained in 49 IJ.S.C. 10905 

.mil 49 CFR 1152 . 27 . 
lames It Bayne. 

V rotary. 

jl'R Uoc. 85-870 Filed 1-10-115: 8.45 am] 

0UIN6 COO€ 7035-0* U 


DEPARTMENT OF LABOR 

Office of the Secretary 

Agency Forms Under Review by the 
Office of Management and Budget 

(0MB) 

Background 

The Department of Labor, in currying 
its responsibility under the 
Paperwork Reduction Act (44 U.S,C. 
Chapter 35k considers comments on the 
proposed forms and recordkeeping 
n* increments that will affect ihe public. 

List of Forms Under Review 

On each Tuesday and/or Friday, as 
nrt »ssury, the Department of Libor will 
publish a list of the Agency* forms under 
review by the Office of Management 
and Budget (OMB) since the lust list was 
published. The list will have all entries 
grouped into new collections, revisions. 

• \tensions, or reinstatements. The 
Departmental Clearance Office will, 
upon request, be able to advise 
members of the public of the nature of 
(in V particular revision they are 
Mb-rested In. 

Each entry will contuin tho following 

information: 

The Agency of the Department issuing 

this form. 

1 he title of the form. 

Ihe OMB and Agency form numbers, 
applicable. 

I low often Ihe form must be filled out. 
Who will be required to or asked to 
report. Whether small businesses or 


organizations are affected. An estimate 
of the number of responses. 

An estimate of the total number of 
hours needed to fill out the form. 

The number of forms in the inquest for 
approval. An abstract describing the 
need for and uses of the information 

collection 

Comments and Questions 

Copies of the proposed forms and 
supporting documents may be obtained 
by calling the Departmental Clearance 
Officer, Paul R. Larson. Telephone 202- 
523-6331. Comments and questions 
about the items on this list should be 
directed to Mr. Larson. Office of 
Information Management. U.S. 
Department of Labor. 200 Constitution 
Avenue. NW. Room S-5526. 

Washington. D.C. 20210, Comments 
should also be sent to the OMB 
reviewer, Arnold Strasser. Telephone 
202-395-6880, Office of Information and 
Regulatory Affairs. Office of 
Management and Budget. Room 3208. 
NEOP. Washington. D.C. 20503. 

Any jnember of the public who wants 
to comment on a form which has been 
submitted to OMB should advise Mr. 
Larson of this intent at the earliest 
possible date. 

EXTENSION 

Employment and Training 
Administration 

Standard Job Corps Center REP and 
Related Contractor 
Information Gathering 
1205-0219 

On occasion; weekly; monthly; 

quarterly: semi-annually: annually 
State or local governments; Business or 
other for-profit. Federal agencies or 
employees. Non-profit institutions. 
Small businesses or organizations 
76 respondents; 174.450 hours 
Standard Request for Proposal for the 
operation of a Job Corps Center 
completed by prospective contractors 
for competitive procurements and 
Federal paperwork requirements for 
contract operators of such centers. 

Job Order Form 
1205-0005: ETA 514 
On occasion 

Individuals or households. State or 
Local governments 
Sec attached for respondents; 358.736 
hours; 1 form 

The Job Order Form is used to record 
basic job information to provide 
assistance to employers in need of 
workers and jobseekers in the need of 
employment. The information describes 
job requirements for jobseekers and is 
also used for statistical purposes and 


program operations to Target Libor 
Market penetration efforts. 

Mine Safely and Health Administration 
Fire Protection—Escape and Evacuation 
Plan 1219-0051 
On occasion 

Businesses or other for profit; small 
businesses or organizations 
702 respondents; 2,744 hours 
Requires coalmine operators to 
establish and keep current a specific 
escape and evacuation plan to be 
followed in the event of a fire. The plan 
is used to instruct employees in the 
proper method of exiting structures. 
Escape and Evacuation Plan 
1219-0046 
Semi-annually 

Businesses or other for profit; small 
busineseses or organizations 
707 respondents; 16.968 hours 
Standard requires development of a 
specific escape and evacuation plan for 
each underground metal and nonmetal 
mine. It additional requires revisions 
as mining progresses, availability to 
inspectors, and conspicuous posting far 
the benefit of affected miners. Plans are 
required to be reviewed every six 
months. 

Signed at Washington, D.C. ihtt 8th day of 
Januury, 1965 

MaruAttii L. Scott. 

Acting Departmental Clearance Officer. 

|FR Doc. 65-928 Filed 1-10-85; 845 «m| 

0'U.iMO COOC 4410-4341 


Bureau of Labor Statistics 

Meetings of the Committees of the 
Business Research Advisory Council 

The regular winter meetings of the 
Committees of the Business Research 
Advisory Council will be held on 
Januury 28 and 29.1985. Alt of the 
meetings will be held in the Frances 
Perkins Department of Libor Building, 
200 Constitution Avenue, NW., 
Washington. D.C. 

The Business Research Advisory 
Council advises Ihe Bureau of Labor 
Statistics with respect to technical 
matters associated with the Bureau's 
programs. Membership consists of 
officers from American business and 
industry. 

The schedule and agendas of the 
meetings are as follows: 

Monday . January f 28 

10 a.m.—Committee on Wages and 
Industrial Relations, Room N3437 A 8 B: 

1. Review of Work in Progress 

2. New Area Sample and Definitions for 

Ihe Area Wage Survey Program 
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3. Service Sector Expansion for the 
Employment Cost Index 
4 I low Should We Deal With Lump Sum 
Payments in the Aerospace 
Industry? Kim Huzeibuker. John 
Tucker 

5. Data Needs for Use in Collective 

Bargaining: Status Report—Tom 
Swan 

6. Other Business 

10 a.m.—Committee on Economic: 
Growth. Room N5437 A ft B: 

1. Overview of the 1995 Projection 

Revisions 

2. Labor Force Projections 

3. Macroeconomic Projections 

(a) Selection of New Macroeconomic 
Model 

(b) Preliminary Assumptions and 
Results 

4. Potential Changes in Employment 

Projections for Selected Industries 

5. Evaluation of the BLS 1980 Projections 

6. Mow Workers Receive Training- 

Survey Results 

7. Other Business 

2 p.m.—Committee on Productivity/ 
Foreign Labor. Room N5437 A ft B: 

1. Election of Officers 

2. Work on Government Productivity 

Measurement 

3. Multifactor Productivity Measurement 

in Steel and Autos 

4. Technology' Studies 

(a) Employment and Unemployment 

(b) Compensation 

(c) Productivity and Labor Costs 

5. Status of Work on International 

Comparison of Ubor Statistics 

6. Other Business 

2 p.m.—Committee on Price Indexes. 
Room N3437 A & B: 

1. Status Report on the Consumer Price 

Index Revision 

2. Service Sector Intitiative Progress 

3. Consumer Expenditure Survey Results 

4. Other Business, including election of 

Vice Chair 

Tuesday. January 2S 

9:30 a.m.—Committee on 
Occupational Safety and Health 
Statistics. Room S4215 A. B ft C: 

1. Results of OSH 1983 Annual Survey 

2. Recent and Planned Activities: Work 

Injury' Reports (WIR) 

3. Recent Developments in 

Rccordkecping/Guidelines 

4. Plans for Quality Measurement 

5. Status of FY 1985 Budget and State 

Grants 

6. Recent and Planned Activities: 

Supplementary Datu System (SDS) 
10:00 a.m.—Committee on 
Employment and Unemployment. Room 
N5431 A ft B: 

1. Election of Vice Chair 


2. Reports on Status of: 

(a| BLS/Census Report on Trade and 
Employment 

(b) Report on Permanent Layoffs and 
Plant Closings 

3. Discussions on: 

(a) Proposed New Methodology on 
Local Area Unemployment 
Statistics 

|b) Establishment Survey 
Modernization Program 

(c) Meeting Users Needs for 
Employment and Unemployment 
Data 

(d) Results of the January 1984 CPS 
Supplement of Displaced Workers 

(e) Issues in the Proposed 1987 SIC 
Revision 

4. Other Business 

lliese meetings are open lo the public. 
It is suggested that persons planning to 
attend as observers contact Janice D. 
Murphey. Liaison. BRAC. on Area Code 
(202) 523-1347. 

Signed at Washington. D.C.. this 8th day of 
january 1985. 

Janet L Nomood. 

Commissioner of Labor Statistics. 

|FR Doc- 85-929 Filed 1-10-85: 8:45 amj 

SILLING COOC 4510-24-41 


Meeting of the Board of the Business 
Research Advisory Council 

The regular winter meeting of the 
Board of the Business Research 
Advisory Council will be held at 1:30 
p.m.. January 29.1985, in Room S-4215 
A.BftC of the Frances Perkins 
Department of Labor Building. 200 
Constitution Avenue. NW, Washington. 
D.C. 

The Business Research Advisory 
Council advises the Bureau of Labor 
Statistics with respect to technical 
matters associated with the Bureau's 
programs. Membership consists of 
officers from American business and 
industry. The agenda for the meeting is 
as follows: 

1. Chairperson's Opening Remarks— 

William J. Ilawkes 

2. Commissioner's Remarks—Janet L. 

Norwood 

3. Committee Reports: 

(a) Wages and Industrial Relations 

(b) Economic Growth 

(c) Productivity/Foreign Labor 

(d) Price Indexes 

(ej Employment and Unemployment 
(11 Occupational Safety and Health 
Statistics 

4. Other Business 

5. Chairperson's Closing Remarks 

This meeting is open to the public. It is 
suggested that persons planning to 
attend as observers contact Janice D. 


Murphey. Liaison. BRAC. on Area Quip 
(202) 523-1347. 

Signed at Washington. D C., this 8lh dm of 
laniuiry 1985. 

Janet L. Norwood. 

Commissioner of Labor Statistics. 

|PR Doc 85-930 Filed 1-10-1*5; 8:45 <im| 

SILLING COOC 4510-24-W 


NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 

Media Arts Advisory Panel (Film/Video 
Production Prescreening Section); 
Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-183), notice is hereby given that a 
meeting of the Media Arts Advisory 
Panel (Film/Video Production 
Prescreening Section) to the National 
Council on the Arts will be held on 
January 28-30.1985 from 9:00 am to 5:30 
pm in Room 716 of the Nancy Hanks 
Center. 1100 Pennsylvania Avenue. 
NW.. Washington. D.C. 20506. 

This meeting is for the purpose of 
recommendation on applications for 
financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including discussion of information 
given in confidence lo the agency by 
grant applicants. In accordance with the 
determination of the Chairman 
published in the Federal Register of 
February 13. I960, these sessions will be 
closed to the public pursuant to 
subsections (c)(4). (6) and 9(b) of section 
552b of Title 5. United States Code. 

Further information with reference to 
this meeting can be obtained from Mr. 
John H. Clark. Advisory Committee 
Management Officer, National 
Endowment for the Arts. Washington. 
D.C. 20506, or call (202) 682-5433. 

Dated: January 7. 1985. 

John 11. Clark. 

Director. Office of Council fr Pane! 
Operations . National Endowment for the Arts. 

|PR Docu 85-912 Filed 1-1CV-85: 8:45 am| 

BILLING COOT 7527-41-41 


Media Arts Advisory Panel (Children s 
Television Series on the Arts); Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L 92-463). notice is hereby given that a 
meeting of the Media Arts Advisory 
Panel (Children’s Television Series on 
the Arts) to the Notional Council on the 
Arts will be held on January 22.1984 
from 10:00 am to 6:00 pm and on January' 
23-24. 1985 from 9:00 am-6:00 pm at the 
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Myall Regency Baltimore, 300 Light 
Street Baltimore. MD. 

This meeting is for the purpose of 
recommendation on applications for 
financial assistance under the National 
Fuundation on the Arts and the 
Humanities Act of 1965, as amended, 
including discussion of information 
given in confidence to the agency by 
grant applicants. In accordance with the 
determination of the Chairman 
published in the Federal Register of 
February 13.1980. these sessions will be 
closed to the public pursuant to 
subsections (c)(4). (6) and 9(b) of section 
552b of Title 5. United Slates Code. 

Further information with reference to 
this meeting can be obtained from Mr. 
John H. Clark. Advisory Committee 
Management Officer, National 
Er.Jowment for the Arts. Washington, 
DC. 20506, or call (202) 682-5433. 

Dated: | h mi ary 2,1985. 

)u)m H Clark, 

Di rector. Office of Council & Pont}! 

Operations, National Endowment for the Art/f, 

IKK Doc. 05-849 Filed 1-10-85; 8.45 «m| 

S4 UNO COO€ 7M7-1-H 


NATIONAL SCIENCE FOUNDATION 

Advisory Panel for Cellular Physiology; 

Meeting 

In accordance with the Federal 
Advisory Committee Act, as amended. 
Pub L 92-463, the National Science 
Foundation announces the following 

meeting. 

Naimc Advisory Panel for Cellular 

Physiology 

Ddte and Time: Monday, Tuesday and 
Wednesday. January 28. 29. and 30. 1985. 

Prom 900 e.m. until 5:00 p.m. 

Place: Room 523. National Science 
foundation. 1800C Street. NW.. Washington. 
D C. 20550 

Type of Meeting: Closed 
Contact Person: Maryanns P. Henkart. 
Program Director. Cellular Physiology. Room 
i C. Telephone: 202/357-7377. 

Purpose of Advisory Panel: To provide 
advice and recommendations concerning 
support for research in Cellular Physiology. 

Agenda: To review and evaluate research 
proposal* as part of the selection process for 
swards. 

Reason for Dosing: The proposals being 
reviewed include information of a proprietary 
or confidential nature, including technical 
information, financial data, sudh as salaries; 
ond [ vrsonal information concerning 
individuals associated with the proposals. 

1 mutters are within exemptions (4) and 
(8) of 5 U.S.C. 532h(c). Government in the 
Sunshine AcL 

Authority to Dote Meeting: This 
termination was made by the Committee 
Management Officer pursuant to provisions 
of Section 10(d) of Pub. L 92-463. The 


Committee Management Officer was 
delegated the authority to make such 
determinations by the Director. NSF. on July 
6. 1979. 

Dated: January* 6 1985. 

M. K Winkler, 

Committee Management Coordinator Officer. 
IFR Doc. 85-892 Filed 1-10-85: 8:45 am| 

BILLING COOC 7SSS-OI -Si 


NUCLEAR REGULATORY 
COMMISSION 

(Docket No. 70-2998) 

Finding of No Significant Impact; 
Issuance of Special Nuclear Material 
License No. SNM-1943; Gulf States 
Utilities Co. and Cajun Electric Power 
Cooperative; River Bend Generating 
Station, Unit 1, West Feliciana Parish, 
LA 

The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering the issuance of Special 
Nuclear Material license SNM-1943 to 
permit the receipt, possession, 
inspection, and storage of unirradiated 
nuclear fuel assemblies at the River 
Bend Generating Station near West 
Feliciana Parish, Louisiana. The 
unirrudiated fuel assemblies will be for 
eventual use in the River Bend Station, 
Unit 1. once its operating license is 
issued. 

The Commission's Division of Fuel 
Cycle and Material Safety has prepared 
an Environmental Assessment related to 
the issuance of Special Nuclear Material 
License No. SNM-1943. On the basis of 
this assessment, the Commission has 
concluded that the environmental 
impact created by the proposed 
licensing action would be significant 
and does not warrant the preparation of 
an Environmental Impact Statement. 
Accordingly, it has been determined that 
a Finding of No Significant Impact is 
appropriate. The Environmental 
Assessment is available for public 
inspection and copying at the 
Commission's Public Document Room, 
1717 H Street NW.. Washington. D C. 
Copies of the Environmental 
Assessment may be obtained by calling 
(301) 427-4510 or by writing to Ihe 
Uranium Fuel Licensing Branch, Division 
of Fuel Cycle and Material Safety. U.S. 
Nuclear Regulatory Commission, 
Washington. D.C. 20555. 

Dated at Silver Spring. Maryland this 3rd 
day of January. 1985. 


For the Nuclear Regulatory Commission. 
W.T. Crow. 

Section Loader. Uranium Process Licensing 
Section, Uranium Fuel Licensing Branch. 
Division of Fuel Cycle and Material Safety, 
iVA/SS. 

|FR Doc- 85-900 Filed 1-10-83; 8:45 am] 

BILLING COOC 7M0-01-M 


(Docket No. 50-4821 

Kansas Gas & Electric Co.; 
Environmental Assessment and 
Findings of No Significant Impact 

I he U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of a partial 
exemption from the requirements of 
Appendix | to 10 CFR Part 50 to the 
Kansas Gas and Electric Company (the 
licensee) for the Wolf Creek Generating 
Station. Unit 1 located at the licensee's 
site in Coffey County, Kansas. 

Environmental Assessment 

Identification of Proposed Action: The 
exemption would eliminate the full 
pressure test required by paragraph 
ill.D.2(b)(ii) of Appendix J normal air 
lock opening and substitute a seal 
leakage test to be conducted at a 
pressure specified in the Technical 
Specifications. The proposed exemption 
is in accordance with the licensee's 
request dated November 6,1984. 

The need for the Proposed Action: The 
proposed exemption is required to 
provide the licensee with greater plant 
uvailabilily over the lifetime of the 
plant. 

Environmental Impacts of the 
Proposed Action: The proposed 
exemption grants the substitution of an 
airlock seat test for an airlock pressure 
test while the reactor is in a shutdown 
or refueling mode. With respect to this 
exemption from Appendix J. the 
increment of environmental impact is 
related solely to the potential increased 
probability of containment leakage 
during an accident. This could lead to 
higher ofTsitc and control room doses. 
However, this potential increase is very 
small, due to the added seal leakage 
tests and the protection against 
excessive leakage afforded by the other 
tests required by Appendix J. 

Alternative to the Proposed Action: 
Because Ihe staff has concluded that 
there is no measurable environmental 
impact associated with the proposed 
exemption, any alternative to these 
exemptions will have either no 
environmental impact or greater 
environmental impact. 

The principal alternative would be to 
deny the requested exemption. This 
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would not reduce environmental 
impacts of plant operations and would 
result in reduced operational flexibility 
and unwarranted delays in power 
ascension. 

Alternative Use of Resources : This 
action does not involve the use of 
resources not previously considered in 
connection with the “Final 
Environmental Statement related to the 
operation of Wolf Creek Generating 
Station. Unit No. 1,” dated June 1982. 

Agencies and Persons Consulted: The 
NRC staff reviewed the licensee’s 
request that supports the proposed 
exemption. The NRC staff did not 
consult other agencies or persons. 

Finding of No Significant Impact 

The Commission has determined not 
to prepare an environmental impact 
statement for the proposed exemption. 

Based upon the foregoing 
environmental assessment, we conclude 
that the proposed action will not have a 
significant effect on the quality of the 
huraun environment. 

For further details with respect to this 
action* sec the requests for the 
exemption dated November 6* 1984. 
which is available for public inspection 
at the Commission's Public Document 
Room. 1717 H Street NW., Washington. 
D.C. and at the William Allen White 
Library, Emporia State University. 1200 
Commercial Street. Emporia. Kansas. 

Dated at Be (head*. Mu ry land, this 4th day 
of January 1965. 

Fur the Nuclear Regulatory Commission 
Thomas M. Novak. 

Assistant Director for Licensing, Division of 
Licensing. 

fFR Doc. 85-001 Filed 1-10-85; 8:45 umj 

BILLING COOC 7590-01-M 


I Docket Nos. 50-352, 50-3531 

Philadelphia Electric Co. Limerick 
Generating Station, Units 1 and 2; 
Request for Action Under 10 CFR 
2.206 Regarding Supplemental Cooling 
Water for the Limerick Facility 

Notice is hereby given by its Petition 
dated November 21.1984 that Del- 
Aware Unlimited, Inc. requests that the 
Director of Nuclear Reactor Regulation 
require the Philadelphia Electric 
Company (Licensee) to provide to the 
Commission a full disclosure of its 
intended sources of supplemental 
cooling water for the Liowrick 
Generating Station and the 
environmental consequences associated 
with them prior to issuing a full 
commercial operating license. The 
Petition encloses a copy of a letter from 
the Philadelphia Electric Company to 


the Pennsylvania Public Utility 
Commission indicating that an interim 
supply of supplemental cooling water 
should be available by May 1985 to 
support commercial operation of 
Limerick Generating Station. Unit No. 1 
in the third quarter of 1985. The current 
design of the Limerick Generating 
Station calls for its supplemental cooling 
water to be provided by the Point 
Pleasant Diversion Project which muy 
not be completed by the time the 
Limerick Generating Station Unit No. 1 
is available for commercial operation. 

The Petition is being treated pursuant 
to 10 CFR 2.206 of the Commission's 
regulations and, accordingly, 
appropriate action will be taken on the 
request within a reasonable time. A 
copy of the Petition is available for 
inspection in the Commission's Public 
Document Room. 1717 H Street NW., 
Washington. D.C 20555 and at the local 
public document room for the Limerick 
Generating Station located at the 
Pottstown Public Library. 500 High 
Street. Potfcitown. Pennsylvania 19484. 

Dated at Bethesda, Maryland the 7th day of 
January 1985. 

For the Nuclear Regulatory Commission. 
Harold R Denton, 

Director, Office of Nuclear Reactor 
Regulation. 

|FR Doc. 85-902 Filed 1-10-85; 8:45 urn) 

BILLING COOC TMO-OI-N 


Advisory Committee on Reactor 
Safeguards, Subcommittee on Decay 
Heat Removal; Meeting 

The ACRS Subcommittee on Decoy 
Heat Removal will hold a meeting on 
January 22.1985, at the Sondia 
Laboratories, Albuquerque. NM. 

A portion of the meeting will be open 
to public attendance; however, a portion 
of the meeting will be closed to discuss 
material relating to plant safeguards and 
security. 

The agenda for subject meeting shall 
be as follows: 

Tuesday, fanuory 22, 1985 — 8:30 a.m. 
until the conclusion af business 

The Subcommittee will continue the 
revimv of the NRR US1 A-45 resolution 
effort Specifically, the Subcommittee 
will discuss details of the draft report. 
“Shutdown Decay Heat Removal 
Analysis Plan". 

Oral statements may be presented by 
members of the public with the 
concurrence of the Subcommittee 
Chairman; written statements will be 
accepted and made available to the 
Committee. Recordings will tie permitted 
only during those portions of the 
meeting when a transcript is being kept, 


and questions may be asked only by 
members of the Subcommittee, its 
consultants, and Staff. Persons desiring 
to make oral statements should notify 
the ACRS staff member named below hi 
fur in advance as practicable so that 
appropriate arrangements can be madr 

During the initial portion of the 
meeting, the Subcommittee, along with 
any of its consultants who may be 
present, may exchange preliminary 
views regarding matters to be 
considered during the balance of the 
meeting. 

The Subcommittee will then hear 
presentations by and hold discussions 
with representatives of the NRC Staff. 
Sandia Laboratories, their consultants, 
and other invited persons regarding this 
review. 

Further information about topics to bn 
discussed, whether the meeting has 
been cancelled or rescheduled the 
Chairman's ruling on requests for 
opportunity to present oral statements 
and the time allotted therefor can be 
obtained by a prepaid telephone call to 
the cognizant ACRS staff member. Mr 
Paul Boehnert (telephone 202/634-3267) 
between 8:15 a.m. and 5:00 p m., EST. 
Persons planning to attend this meeting 
are urged to contact the above named 
individual one or two days before the 
scheduled meeting to be advised of any 
changes in schedule, etc., which may 
have occurred. 

Dated January 8.1985. 

Morton W Ltbarkin. 

Assistant Executive Director for Protect 
Review. 

|FR Doc. 85-899 Filed 1-10-85; 8:45 am| 

BILLING CODE 7W0-01-N 


OFFICE OF MANAGEMENT AND 
BUDGET 

Circular A-102, “Uniform 
Administrative Requirements for 
Grants to State and Local 
Governments"; Revision of 
Compliance Supplement 

AO£NCV: Office of Management and 
Budget. 

action: i 

summary: This notice revises the 
"Compliance Supplement” issued in 
December 1982. which provides 
guidance on features of major programs 
that should be tested as part of the 
single audits made in accordance with 
the provisions of OMB Circular A-102. 
“Uniform Requirements for Grants to 
State and Local Governments.” 

This revision adds the major 
compliance features for the job Training 
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Partnership Act and Special Programs 
for the Aging. The Job Training 
Partnership Act replaced the 
Comprehensive Employment Training 
Act (CETA). Therefore, compliance 
features of the CETA programs will no 
longer be applicable when final 
expenditures are made and audits 
»umpleted. The major compliance 
features of Special Programs for the 
Aging were inadvertently omitted from 
the original Compliance Supplement. 

This revision also amends the 
compliance requirements for the 
National School Lunch Program and the 
Revenue Sharing Program. The 
amendment to the National School 
Lunch Program eliminates the 
requirement for the auditor to determine 
thul meals served under the program 
contain the required amounts of food 
components. Monitoring the meal 
components will be done through a 
separate review. 

I he amendment to the Revenue 
Sharing Program deletes the compliance 
requirement for recipients to hold a 
public hearing on the proposed use of 
entitlement funds and adds a 
requirement for recipients to make audit 
reports available for public inspections. 
In addition, it adds four new 
requirements concerning the 
handicapped. These changes implement 
requirements of the 1983 Revenue 
Sharing Act. 

For the convenience of users of the 
supplement the entire supplement for 
each of the aforementioned programs is 
printed below. Therefore, the pages can 
bo substituted for the superseded pages. 

The major features of these programs 
Aero developed in consultation with the 
appropriate grantmaking agencies and 
rely on their interpretation of the 
applicable regulations and laws. 
tFFECTiVE DATE: January 11.1985. 
for further information contact: 
Mmer Marcantonio. Financial 
Management Division. Office of 
Management and Budget. Washington. 

D C 20503. (202) 395-3993. 

David A. Stockman. 
fl'n \ tor, 

Special Programs for the Aging Title HI. 
•’arts A and B. Grants for State and 
Community Programs on Aging 

UG33 

I Program Objectives 

The objectives of Title HI of the Older 
Americans Act of 19B5. as amended, are 
*° 01 Help older persons secure and 
maintain maximum independence and 
dignity in a home environment: (2) 
remove barriers to independence for 
older persons; and (3) provide a 


continuum of care for the vulnerable 
elderly. 

Port A of Title HI provides funds for 
Slate agency administration. Port B 
provides funds for supportive services 
ond senior centers. 

II. Program Procedures 

Funds arc provided to States, in 
accordance with a pre-defined formula, 
upon submission of a State plan to the 
Commissioner on Aging in the 
Department of Health and ! (urr.on 
Services (HI IS), and then allocated to 
area agencies on aging which make 
provision for the delivery of services 
based on a comprehensive services 
delivery plan for their respective 
planning and service areas. 

HI. Compliance Requirements and 
Suggested Audit Procedures 

A. Typt's of Services Allowed and 
Unallowed 

Compliance Requirement : The Statu 
agency must use annually at least one 
percent of its Title IU-B allotment or 
$20,000. whichever is greater, to operate 
a statewide long-term care ombudsman 
program unless it uses a simitar amount 
of its own funds for such purposes (45 
CFR 1321.189). 

Suggested Audit Procedure: 

• Ascertain the amount of the State 
agency's allotment for social services. 

• Ascertain the amount of funds 
expended for the long-term care 
ombudsman services. 

• Test expenditure and related 
records. 

Compliance Requirement : A State 
agency or area agency may provide 
serv ices directly only if it is decided by 
the State agency that it is necessary to 
ensure the adequate provision of 
services. A State agency may provide 
services directly only if the State has 
been designated as a single planning 
and services area (45 CFR 1321.103). 

Suggested Audit Procedures: 

• Review the State agency's 
procedures for determining the necessity 
of providing services directly and 
evaluate for adequacy. 

• Examine the designation as a single 
planning and service area. 

• Determine adherence to prescribed 
procedures. 

Compliance Requirements: 

• The area agency may award social 
services funds to public and nonprofit 
agencies to acquire, alter, lease, 
renovate or construct a facility for use a 
multipurpose senior center. Such awards 
may also be used to pay the costs of 
professional and technical personnel to 
operate the center. 


• Funds used lot the construction of 
senior centers require the prior approval 
of the State agency. Newly constructed 
senior centers must be used as senior 
centers fur at least 20 years after 
completion of construction. Acquired 
facilities must be used as a senior center 
for ut least 10 years after completion of 
the acquisition. Senior centers may not 
be used for sectarian instruction or 
religious worship (45 CFR 1321.121) (45 
CFR 1321.129) (45 CFR 1321.131) (45 CFR 
1321.133). 

Suggested Audit Procedures: 

• Review expenditure and other 
records and determine if there has been 
constriction or acquisition of senior 
center facilities. 

• Examine State approval for 
construction of centers. 

• Consider visiting facilities 
constructed or acquired with current or 
prior year funds and determine their 
use. 

B. Eligibility 

The auditor is not expected to make 
tests for eligibility. 

C. Matching Requirements 

Compliance Requirement: Not more 
than 75 percent of the allotment for 
State agency administration may be 
used for the costs of administering the 
State plan. Not more than 8.5 percent of 
the combined allotments for social and 
nutrition services may be used by the 
State agency to pay not more than 75 
percent of the cost of administering area 
plans. (45 CFR 1321.199). 

Suggested Audit Procedures: 

• Ascertain the amount of the 
allotments for State agency 
administration and social and nutrition 
services. 

• Review financial reports and 
determine amounts expended for 
administering the State plan and area 
plans. 

• Test expenditure and related 
records. 

Compliance Requirement: The State 
agency must expend each fiscal year for 
supportive and nutrition services anil 
Administration combined, at least the 
same amount of State funds expended in 
the previous fiscal year. (45 CFR 
1321.205). 

Suggested Auifit Procedures: 

• Review financial records and 
reports and determine the amounts of 
State funds expended in the previous 
and current fiscal years for supportive 
and nutrition services and 
administration. 

Compliance Requirement: The State 
agency must spend for services to older 
persons In rural areas at least 105 
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percent of total amount expended in 
fiscal year 1978 for social and nutrition 
services and multipurpose senior 
centers in rural areas under Titles 111 . V 
and VII of the Older Americans Act. (45 
CIU 1321.185). 

Suggested Audit Procedures: 

• Review financial records and 
reports and determine amounts 
expended for social and nutrition 
services and multipurpose senior 
centers in rural areas in fiscal year 1978 
under Titles III. V and VII of the Older 
Americans Act and compare to current 
year expenditures. 

Compliance Requirement The grantee 
must pay for at least 10 percent of the 
costs of the socitd and nutritional 
services funded with FY 80 or prior 
year's funds, and at least 15 percent of 
the costs of social and nutritional 
services funded with FY 81 or 
subsequent year's funds, the additional 
5 percent provided by the State in the 
form of allowable State costs. At least 
25 percent of the non-Federal share must 
be provided by State or local public 
agencies in the form of allowable costs 
or by local public agencies as third- 
party in-kind contributions (45 CFR 
1321.199). (45 CFR 1321.201 und .203). 

Suggested Audit Procedures: 

• Ascertain the amounts expended for 
social and nutrition services. 

• Review the financial records and 
determine the amount and source of the 
matching funds. 

• Test procedures for valuation of 
contributions. 

D. Special Reporting Requirements 

There are no special reporting 
requirements for the auditor to test. 

£ Special Tests and Provisions 

Compliance R<*quiremcnt: State 
agencies shall conduct on-site 
performance evaluations of each area 
agency at least annually (45 CFR 
1321.45). 

Suggested Audit Procedures: 

• Obtain list of area agencies 
operating in the State. 

• Review schedule for on-site 
evaluations. 

• Review a sample of the evaluation 
reports. 

Compliance Requirement: Area 
agencies must provide technical 
assistance, monitor on-going projects, 
and periodically evaluate the 
performance of all service providers (45 
CFR 1321.93). 

Suggested Audit Procedure's: 

• Review the procedures for providing 
technical assistance, monitoring 
activities, and evaluation of 
performance, and evaluate for 
adequacy. 


• Review monitoring schedules and a 
sample of technical assistance projects 
and evaluation reports. 

Compliance Requirement: Each 
service provider must offer older 
persons an opportunity to voluntarily 
contribute toward the cost of the 
services they receive under Title III 
programs. Such contributions rau9t be 
used to expand the provider's services 
to older persons (45 CFR 1321.111. and 
45 CFR 74.42). 

Suggested Audit Procedures: 

• Review procedures for offering 
contribution opportunities and using 
contributions and evaluate for 
adequacy. 

|ob Training Partnership Act 
17.246 thru tZ250 

I. Program Objective 

The objective of the Job Training 
Partnership Act (JTPA) is to provide 
funds to States to use to establish 
programs to prepare youth and unskilled 
adults for entry into the labor force. 
These programs should afford job 
training to those economically 
disadvantaged individuals and other 
individuals facing serious barriers to 
employment and who are in special 
need of such training to obtain 
productive employment. 

II. Program Procedures 

Except for funds made available 
under section 301a of the Act funds are 
obtained by the States upon submission 
of a coordination and special services 
plan to the Secretary of Labor, in 
accordance with a pre-defined formula, 
and then distributed to Service Delivery 
Areas established by the Governor 
under Title I of the Act. The Serv ice 
Delivery Areas provide training services 
for the disadvantaged under Title ii of 
the Act and employment and training 
assistance for dislocated workers under 
Title III of the Act. 

III. Compliance Requirements and 
Suggested Audit Procedures 

A. Types of Services Allowed and 
Unallowed: 

Compliance Requirement: 

• Funds can be expended for training, 
administration and participant support 
in accordance with guidelines on 
allowable costs issued by the Governor 
(20 CFR 629.37-38). 

• Not less than 70 percent of the 
Titles I. II— A and III funds may be 
expendud for training costs. Training 
costs include costs associated with on- 
the-job training services: employer 
outreach necessary to obtain job listings 
or job training opportunities: salaries. 


fringe benefits, equipment and supplies 
of personnel directly engaged in 
providing training (including remedial 
education): job reluted counseling for 
participants; employability assessment 
und job development: job search 
assistance (including preparation for 
work and tabor market orientation): 
books and other teaching aids: 
equipment and materials used in 
providing training to participants: 
classroom space and utility costs: tuition 
and entrance fees that represent 
instructional costs which have a dim i 
and immediate impact on participants. 
50 percent of the costs of a limited work 
experience program: and 250 hours of 
youth tryout employment training costs 
(20 CFR 629.38(e)(1)). 

• Administration costs are limited to 
15 percent of the available funds (20 
CFR 629.39(a)(2)). 

• Administrative and participant 
support costs combined are limited to :io 
percent of the available funds, unless 
waived by the Governor (20 CFR 

629 39(h)(2)). 

• No funds made available under 
Titles I. II—A or HI may be used for 
public service employment (20 CFR 
629.2). 

Suggested A udit Procedures: 

• Review Governor's guidelines. 

• Ascertain available funds. 

• Test expenditure and related 

records* 

• Examine Governor's waivers. 

• Compurc actual to maximum 
allowable cost. 

R. Eligibility 

Compliance Requirement: Each 
administrative entity is responsible for 
the eligibility of those enrolled in its 
programs. Administrative entities may 
delegate eligibility determinations, if the 
delegation and related safeguards are 
included in an approved job training 
plan (Pub. L 97-300. Sec. 141(i)J. 

Suggested Audit Procedures: 

• Review the eligibility determination 
system and evaluate for adequacy. 

• Review selected participant files 
and determine the appropriateness of 
eligibility determinations. 

C Matching. Level of Effort and/or 
Earmarking Requirements 

Compliance Requirements: 

• Cooperative agreements between 
State education agencies, administrative 
entities in Service Delivery Areas, and 
local education agencies shall provide 
for a contribution by the State agencies 
and local education agencies of an 
amount equal to the Federal funds 
provided (Pub. L 97-300. Sec 123(b): 20 
CFR 629.40). 









Federal Register / Vol. 50, No. 8 / Friday. January 11. 1985 / Notices 


lb53 


• In order lo qualify for Title til 
employment and training assistance fur 
dislocated workers, a State shall expend 
for purposes of services under this title, 
an amount from public or private non 
Mend sources equal to the* Federal 
funds made available to the State under 
| IP A Section 301(b) (Pub. 1. 97-300. Sec. 
3(Mla)(l); 20 CFR 031.14). 

Suggested Audit Procedures: 

• Ascertain the total allocations for 
cooperative agreements and Title III 

• Review the financial records and 
ascertain the amount and source of the 
contributions. 

Compliance Requirement: Funds 
provided by the Federal Government 
vhull be used only for activities which 
are in addition to those which would 
otherwise be available in the area jn the 
absence of such funds (Pub. L 97-300. 
Sec. 141(b) and (h): 20 CFR 629.1(a)). 

Suggested Audit Procedures : 

• Review financial reports and 
records for previous year and determine 
amount of recipient's funds expended to 
provide employment and training 
services similar to those provided for in 
the Act. 

• Determine amount of funds 
provided by the recipient for those 
scrv ices for the current year. 

tl /{(porting Requirements 

Compliance Requirement: Reports 
prescribed by the Secretary of l,abor 
must be submitted quarterly the first 
year and annually thereafter (20 CFR 

039.30(a)). 

Suggested Audit Procedures: 

• Ascertain reporting requirements 
prescribed by the Secretary' of Labor. 

• See Federal Financial Reports (VI) 
in the GENERAL REQUIREMENTS 
section of this document for procedures 
pertaining to Financial Reporting 
Requirements. 

• Obtain copies of other reports and 
determine timeliness of submission. 

• Trace data in selected reports to 
supporting documentation. 

£ Special Tests and Provisions 

Compliance Requirement: The State is 
responsible for assuring that financial 
and compliance audits are conducted of 
earh SDA grant and other subrecipients 
of funds under Titles II und III of this 
Act. with the exception of subrecipients 
exempted from the audit requirements 
hv the Secretary or the cognizant 
fe deral audit agency. (P L 87-300. Sec. 
lM(a](2): 20 CFR 629.42(a)(c)b 

Suggested Audit Procedures: 

• Determine whether there is a State 
requirement set forth in statute or 
regulations or included in contracts and 
agreements, thal applies to 
organizations receiving block grant 


funds that require audits consistent with 
the Comptroller General's audit 
standards. 

• Review the manner in which the 
State ensures that auditors are advised 
of )TPA grant financial and compliance 

audits. 

• Ascertain whether the State 
reviews the audit reports for |TPA grant 
subrecipients for adequacy of the audit 
and reported deficiencies and then 
follows up accordingly; review the 
procedures and evaluate for adequacy. 

Compliance Requiretnent: The 
Govenor shall submit an audit 
resolution report, documenting the 
disposition of reported questioned costs, 
within a timely period after submission 
of the audit report (20 CFR 629.42(d)). 
Suggested Audit Procetlures: 

• Review the audit resolution report. 

• Select a sample of actions reported 
in the report and trace disposition. 

Revenue Sharing Program 

21.300 

I. Program Objective 

The objective of the Revenue Sharing 
Program is to provide general fiscal 
assistance to local governments, giving 
them maximum flexibility in determining 
the progrums and activities on which to 
expend the funds. 

II. Program Procedures 

Funds are allocated to general 
purpose local governments in 
accordance with a formula that 
considers population, per capita income, 
and general tax effort data furnished by 
the Bureau of Census. The monies can 
be used for any purpose which is a legal 
use of the recipient's own revenues. 

III. Compliance Requirements and 
Suggested Audit Procedures 

A. Types of Senices Allowed or 
Unallowed 

The auditor is not expected to make 
tests for allowable or unallowable 
services. 

B. Eligibility 

The auditor is not expected to make 
tests for eligibility. 

C. Matching. Level of Effort, and/or 
Earmarking Requirements 

There are no matching, level of effort, 
or earmarking requirements. 

D. Reporting Requirements 

Compliance Requirement: The 
government is required to confirm or 
provide certain financial and population 
data to the Bureau of Census. These 
data are to be verified by the auditor. 

(31 CFR 51.12(d) 51.21. 51.107(b)) 


Suggesft*J Audit Prtxmlures: 

• Obtain a copy of data provided to 
Census or prepared and submitted by 
Census to the local govpmmpnl for 
confirmation. 

• Reconcile data to audited figures for 
the latest fiscal period available. 

• If data were affected by a major 
disaster, contact the Office of Revenue 
Sharing (ORS) and determine allowable 
adjustments. 

E Special Tests and Provisions 

Compliance Requirement: Recipients 
must account separately for entitlement 
funds; appropriate, obligate or use the 
funds within 24 months after the end of 
the entitlement period, or by the date of 
an extension granted by ORS; and 
comply with local laws and procedures 
for obligating, appropriating, or using 
funds. (31 CFR 51.101(a)(b)(c)) 

Suggested Audit Procedures: 

• Determine whether the recipient has 
established a separate set of fund 
accounts or bank accounts for the 
revenue sharing funds. 

• Determine whether any revenue 
sharing funds have not been 
appropriated, obligated, or used within 
the designated period of time. 

• Ascertain whether there has been 
any instance of the recipient not 
observing the local laws and 
procedures. 

• Determine if revenue sharing funds 
arc involved. 

Compliance Requirement If 

entitlement funds are used after January 
1.1977. for the redemption of debt, 
recipients may not have expended the 
proceeds of such indebtedness in a 
manner violating the various compliance 
or civil rights requirements of the Act 
und the regulations thereunder 

Suggested Audit Procedures: 

• Determine whether funds have been 
used for the redemption of debt whose 
proceeds were expended after January* 

1.1977. 

• Test the financial records and 
determine whether the expenditure of 
such proceeds violated any of the ORS 
compliance requirements or civil rights 
restrictions. 

Compliance Requirement: Recipients 
cannot use revenue sharing funds to pay 
persons at rates below the prevailing 
wage paid to others employed by live 
recipient in similar occupations. (31 CFR 
51.40(c)) 

Suggested Audit Procedures: 

• Determine if revenue sharing funds 
have been used to pay wages. 

• Determine wage rates for persons 
paid with revenue sharing funds. 
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• Determine prevailing wage rate for 
persons employed in similar occupations 
by the recipient. 

Compliance Requirement Recipients 
must hold a public hearing on the 
relationship of revenue sharing funds to 
the entire budget prior to enactment of 
the annual budget: publish a notice of 
the proposed hearing in a newspaper, or 
by an ORS-appruvcd alternative means, 
at least 10 days prior to the hearing; and 
publish a notice within 30 days after 
budget enactment advising that a 
summary budget is available for 
inspection. (31 CFR 51.13(c). 
51.!4(u)(b)(c)(d)) 

Suggested Audit Procedures: 

• Examine official minutes or other 
documents and ascertain whether a 
public hearing was held prior to 
enactment of the budget. 

• Examine published notice of 
hearing, or documentation of the ORS- 
approved alternative, and note date. 

Compliance Requirement: Recipients 
must publish notice of the availability 
for public inspection of the use report 
filed with ORS in a newspaper, or by an 
ORS-approved alternative means, 
within 10 days of filing. (Use reports 
describing the amounts and purposes fur 
which revenue sharing funds have been 
spent, appropriated, or obligated during 
the past fiscal year.) (31 CFR 51.13(a)) 

Suggested Audit Procedures: 

• Obtain use report and note filing 
date. 

• Compare amounts in Use Report 
with audited amounts. 

• Examine published notice, or 
documentation of ORS-approvcd 
alternative, of availability of the Use 
Report and note date. 

Compliance Requirement: Recipients 
must not use revenue sharing funds to 
pay costs of influencing legislative body 
members on general revenue sharing 
program legislation. (31 CFR 51.43) 

Suggested Audit Procedures: 

• Review selected expenditures and 
related records and dfrtermine whether 
revenue sharing entitlement funds have 
been used to influence legislation 
regarding the program. 

Compliance Requirement: Recipients 
must maintain records showing date of 
purchase and value: date of transfer, if 
applicable: location of property: and 
date of disposal of real or personal 
property, having a minimum value of 
Si.000. purchased in whole or in part 
with revenue sharing funds. (31 CFR 
51.70) 

Suggested Audit Procedures: 

• Tesl expenditure records and 
identify real and personal property 
acquired with revenue sharing funds. 


• Trace properly acquired with 
revenue sharing funds to property 
records. 

Compliance Requirement: Recipients 
are to make the audit report available 
for public inspection no later than 30 
days following Us completion and 
receipt by the government (31 CFR 
51.108(a|(b)) 

Suggested Audit Prtycedures: 

• Determine that publication of the 
prior audit report’s availability for 
public inspection has been made in a 
newspaper of general circulation. For 
newspaper publication, inspection of 
proofs of publication, newspapers, or 
clippings therefrom shoud be made, 

Compliance Requirement: Recipients 
must publicize an initial public notice 
that it does not discriminate on the basis 
of handicap in employment, admission 
or access to or treatment in its programs 
or activities. The notice should include 
the name of the employee who 
coordinates compliance with the 
handicap regulations. Also continuing 
notifications of pertient information arc 
to be made to the public, including sight 
and hearing impaired individuals or 
groups representing such individuals. (31 
CFR 51.55(e)) 

Suggested Audit Procedures: 

• Examine available documentation 
verifying that an initial notice was 
made. 

• Determine that the name of the 
coordinating employee has been 
disclosed. 

• Determine that continuing 
notifications have been made, if 
applicable. 

Compliance Requirement: Recipients 
must establish a grievance procedure 
available to all persons (except 
applicants for employment) for review 
of complaints alleging handicap 
discrimination. (31 CFR 51.55(d)) 

Suggested Audit Procedures: 

• Determine whether such a 
procedure has been established. 

Compliance Requirement: Recipients 
must complete a self evaluation review 
of policies, practices, programs, and 
activities to determine if they 
discriminate against the handicapped. 
Handicapped individuals and 
organizations representing the 
handicapped must be included in the 
self evaluation process. (3! CFR 
51.55(c)) 

Suggwted Audit Procalures: 

• Determine that a self evaluation 
review has been completed. A 
qualitative analysis of the self 
evaluation need not be made by the 
auditor. 

Compliance Requirement: Rec ipients 
must prepare a transition plan, including 
a time table for completion, describing 


structural change to be made to achi* < 
accessibility for the handicapped. Suih 
a plan is required only if the recipient 
decided during the self evaluation th if 
structural changes were needed. 

Suggested Audit Procedures: 

• Determine that the transition plan 
has been prepared in those instance*, 
where the seif evaluation indicates th.ii 
structural changes to achieve 
accessibility for the handicapped is 
required. 

School Breakfast Program 

10.553 

National School Lunch Program 

10.555 

I. Program Objectives 

The objectives of the School Breakfast 
and the National School Lunch Program* 
are to: (1) assist States, through cash 
grants and food donations, in making 
breakfast and lunch available to school 
children, and (2) encourage the domev' c 
consumption of agricultural commodities 
und other foods. 

II. Program Procedures 

The Food and Nutrition Service (K\S| 
administers these programs in 
cooperation with State Departments of 
Education, which in tum enter into 
agreements with School Food 
Authorities (SFAs) for the operation of 
the programs. In some States, the 
Department of Education by State low 
or constitution prohibition cannot 
administer the programs in private 
schools. In such States, private school* 
enter into agreements directly with the 
FNS Regional Offices. FNS makes 
payments to States for breakfasts and 
lunches serv ed to eligible children basrd 
on national average payment factors 
multiplied by the number of meals 
servc*d. These funds are used by the 
States to reimburse their SFAs. States 
also receive donated foods based on the 
projected levels of lunches served. 

These commodities are distributed to 
their SFAs at an annually adjusted per 
lunch vulue. 

III. Compliance Requirements and 
Suggested Audit Procedures 

A. Types of So nines Allowed or 
Unallowed 

Compliance Requirement: Eligible 
meals must meet the minimum meal 
patten .equirements for food 
components. (7 CFR 210.10 and 220 H) 

Suggested Audit Procedures: 

• Review the school’s system for 
ensuring that meals claimed for 
reimbursement contain the required 
number of components. 
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• Fest the manner and frequency with 
whicli the procedures are applied. 

/? Eligibility 

Compliance Requirement 

• The State must prescribe eligibility 
standards in accordance with federally 
published guidelines, and participants 
must meet family-size income standards 
for free and reduced-price meals. (7 CFR 
245.1. 245.11.245.15). 

• The SPA must approve proper 
applications submitted in accordance 
with these standards. (7 CFR 245.6(b)) 

Suggested Audit Procedures (State): 

• Kxamine the Federal Register or 
correspond with FNS to ascertain the 
Federal guidelines. 

• Review the State's family si/4? and 
income standards. 

• Review the State s eligibility 

tii* *termination and verification system 
and evaluate for adequacy. 

• Review selected applications and 
determine whether they were properly 
approved. 

Suggested Audit Procedures (School 
Food Authority): 

• Review the SFA procedures for 
complying with the published eligibility 
guidelines and evaluate for adequacy. 

• Review selected case files and 
determine whether there was adherence 
o the prescribed procedures. Verify the 
uom iurions regarding eligibility. 

• Determine the numbers of free and 
reduced price meals claimed for 
reimbursement in selected schools and 
determine whether it exceeds the 
number of appruved applications. 

C Matching, Level of Effort, andfor 
Earmarking Requirements 

Compliance Requirement (Applies to 
Lunch Program Only): 

The State is required to contribute, 
from State-appropriated sources, an 
amount equal to at least 30 percent of all 
General Assistance funds (commonly 
referred to as Section IV funds of the 
National School Lunch Act. as amended) 
made available by FNS to the State in 
the Iasi year. In certain States, whose 
per capita income has been designated 
lower by FNS. the 30 percent match may¬ 
be proportionately lower. The listing of 
die match for all States is available from 
FNS on form SL-t (untitled). (7 CFR 
210.6(a)) 

Suggested Audit Procedures (State): 

• Correspond with FNS to ascertain 
the amount of funds made available in 
the preceding school year. 

• Correspond w ith FNS and 
determine if the State has been 
designated a low per capita income 
State. 

• Ascertain the amount expended 
from State sources for the current year. 


D. Reporting Requirements 

Compliance Requirement: The State 
must submit a report of child nutrition 
operations (FNS-10) quarterly specifying 
the number of meals claimed, supported 
by meal counts from School Food 
Authorities (SFA). and the estimated 
number of meals served for which 
claims had not vet been received from 
SFA's. (7 CFR 210.13. .14(g): 220 13(b)) 

Suggested Audit Procedures (State): 

• Obtain copies of submitted reports 
and review for completeness and 
timeliness of submission. 

• Trace data in selected reports to 
supporting documentation. 

Compliance Requirement The 
following financial reports must be 
submitted periodically. 

—Financial Status Report (SF 200) 

—Request for Advance or 

Reimbursement (SF 270) or 
—Request for Payment on letter of 

Credit and Status of Funds Report (SF 

183) 

Suggested Audit Procedures: See 
Federal Financial Reports (VI) in the 
GENERAL REQUIREMENTS section of 
this document. 

E. Special Tests and Provisions 

There are no special tests and 
provisions for the auditor to perform. 

|FR Doc. 85-889 Filed 1-10-85: 8:45 am| 
BILLWQ COOC J110-O1-U 


OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 

Determination of the President 
Regarding Certain Alkaline Batteries 

On Friday. January 4. 1985. the 
President notified the United States 
International Trade Commission that he 
disapproved its determination in 
Investigation No. 337-TA-165. Certain 
Alkaline Batteries. A statement of the 
President's determination, which was 
included with the notice to the 
Commission, is printed below. 

William E. Brock. 

United Stmtes Trade Representative. 

Disapproval of the Determination of the 
United States International Trade 
Commission in Investigation No. 337- 
TA-165, Certain Alkaline Balteries 

The United States International Trade 
Commission, following a finding of a 
violation of Section 337 of the Tariff Act 
of 1930. as amended, has ordered 
excluded from entry into the United 
Stales imports of certain alkaline 
batteries that were found to infringe a 
U.S- registered trademark and to 
misappropriate the trade dress of the 


batteries on which the trademark is 

used. 

The President is authorized by Section 
337(g)(2) to disapprove a Commission 
determination for policy reasons. I have 
notified the Commission today of my 
decision to disapprove its determination 
in this cose. 

The Commission’s interpretation of 
section 42 of the La n ham Act (15 U.S.C. 
1124). one of several grounds for the 
Commission’s determination, is at odds 
with the longstanding regulatory 
interpretation by the Department of the 
Treasury-, which is responsible for 
administering the provisions of that 
section. The Administration has 
advanced the Treasury- Department’s 
interpretation in a number of pending 
court cases. Recent decisions of the U.S. 
District Court for the District of 
Columbia and the court of International 
Trade explicitly uphold the Treasury 
Department's interpretation. Allowing 
the Commission's determination in this 
case to stand could be viewed as an 
alteration of that interpretation. 1. 
therefore, have decided to disapprove 
the Commission's determination. 

The Departments of Treasury and 
Commerce, on behalf of the Cabinet 
Council on Commerce and Trade, have 
solicited data from the public 
concerning the issue of parallel market 
importation and are reviewing 
responses with a view toward 
formulating a cohesive policy in this 
area. Failure to disapprove the 
Commission's determination could be 
viewed as a change in the cun-ent policy 
prior to the completion of this process. 

(FR Doc. 85-921 Filed 1-10-85; 845 am) 

BILLING COOC J19O-01-U 


PACIFIC NORTHWEST ELECTRIC 
POWER AND CONSERVATION 
PLANNING COUNCIL 

Economic Forecasting Advisory 
Committee; Meeting 

agency: Economic Forecasting Advisory 
Committee of the Pacific Northwest 
Electric Power and Conservation 
Planning Council (Northwest Power 

Planning Council). 

action: Notice of meeting to he held 
pursuant to the Federal Advisory 
Committee Act. 5 U.S.C. Appendix 1.1- 
4. Activities will include: 

• Approval of minutes. 

• Discussion of Proposed Draft 
Economic. Demographic and Fuel Price 
Assumptions and response to comments. 

• Discussion of Issue Paper on 
Assumptions for Financial Variable. 
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• Update on Demand Forecasting 
Activities. 

• Public comment, followed by 
adjournment. 

Status: Open. 

Summary: The Northwest Power 
Planning Council hereby announces a 
forthcoming meeting of its Economic 
Forecasting Advisory Committee. 

Date: Tuesday, January 15, 1985. 9:00 
a.m. 

Address: The meeting will be held at 
the Council's Central Office. &50 S.W. 
Broadway: Suite 1100, Portland, Oregon. 

For further information contact: 
Debbie Kitchin (503) 222-5161. 

Edward Sheet* *, 

Executive Director. 

|FR Doc. 85-845 Filed 1-10-85: 8:45 am) 

WLLIWG COOC 0000-00-*! 


Demand Forecasting Advisory 
Committee; Meeting 

agency: Demand Forecasting Advisory 
Commitee of the Pacific Northwest 
Electric Power and Conservation 
Planning Council (Northwest Power 
Hanning Council). 

action: Notice of meeting to be held 
pursuant to the Federal Advisory 
Committee Act, 5 U.S.C. Appendix 1,1- 
4. Activities will include: 

• Approval of minutes ot December 3. 
1984 meeting, and approval of agenda. 

• Status report on Council contracts. 

• CSI conservation analysis. 

• Jerry Jackson commercial model. 

• General Research Corp. 
programming. 

• Discussion of model changes and 
testing of models. 

• Discussion of forecasting issues of 
interest to the advisory committee 
members. 

• Set dates for future meetings and 
discuss possible agenda items. 

Adjourn meeting. 

Status: Open. 

Summary: Northwest Power Planning 
Council hereby announces a 
forthcoming meeting of its Demand 
Forecasting Advisory Committee. 

Date: Friday, January la 1985. 9:00 
a.m. 

Address: The meeting will be held at 
the Council s Central Office, 850 S.W. 
Broadway: Suite 1100, Portland, Oregon. 

For further information contact: Terry 
Morinn, (503) 222-5161. 

Edward Sheets, 

Executive Director. 

|FR Doc. 65-848 Filed 1-10-85; 8:45 am) 

(MLUNO COOC 0000-00-41 


Industrial Conservation Advisory Task 
Force; Meeting 

agency: Industrial Conservation 
Advisory Task Force of the Pacific 
Northwest Electric Power and 
Conservation Planning Council 
(Northwest Power Planning Council). 
action: Notice of meeting to be held 
pursuant to the Federal Advisory 
Committee Act, 5 U.S.C. Appendix 1.1- 

4. Activities will include: 

• Review Industrial Conservation 
Survey. 

• Extrapolation of Survey Results to 
Entire Industry. 

• Industrial Conservation in Time of 
Surplus—Lost Opportunity Resources— 
Industrial Conservation Capability 
Building. 

Status: Open. 

Summary: The Northwest Power 
Planning Council hereby announces a 
forthcoming meeting of its Industrial 
Conservation Advisory Task Force. 

Date: Thursday, January 17. 1985, 

9:30 a.m. 

Address: The meeting will be held 
at the Council's Central Office at 850 

5. W. Broadway: Suite 1100. in Portland. 
Oregon. 

For further information contact: Tom 
Foley. (503) 222-5161. 

Edward Sheets, 

Executive Director ; 

|FR Doc. 85-851 Filed 1-10-85: 8:45 am| 

B4LUNO COOC 0000-00-41 


Hydropower Assessment Steering 
Committee; Meeting 

agency: Hydropower Assessment 
Steering Committee of the Pacific 
Northwest Electric Power and 
Conservation Planning Council 
(Northwest Power Planning Council). 
action: Notice of meeting to be held 
pursuant to the Federal Advisory 
Committee Act. 5 U.S.C. Appendix 1.1- 
4. Activities will include: 

• Pacific Northwest Hydro 
Assessment Study update. 

• Cumulative Impacts Study status 
report. 

• Update on FERC activities. 

• Other. 

• Public comment. 

Status: Open. 

Summary: The Northwest Power 
Planning Council hereby announces a 
forthcoming meeting of its Hydropower 
Assessment Steering Committee. 

Date: January 15.1985.10:00 a.m. 

Address: The meeting will be held at 
the Council Hearing Room. 850 S.W. 
Broadway. Suite 1100, Portland. Oregon. 


For further information contact: P. t«»f 
Paquot, 503-222-5161. 

Edward Sheets, 

Executive Director. 

IFR Doc. 85-852 Filed 1-10-85; 8:45 am) 

OIL UNO COOC 6000-00-M 


POSTAL RATE COMMISSION 

(Order No. 599; Docket No. A85-12J 

Williams Mountain, WV 25212 (Rose 
Reynolds, et a!. f Petitioners); Order 
Accepting Appeal and Establishing 
Procedural Schedule Under 39 U.S C 
404(b)(5) 

Issued: January 4. 1985. 

Before Commissioners: Janet D. 
Steiger, Chairman; Henry R. Folsom 
Vice-Chairman; John W. Crutcher fame* 
H. Duffy; Henrietta F. Cuiton. 

Docket number: A85-12. 

Name of affected post office: Williams 
Mountain, West Virginia 25212. 

Name(s) of petitioner^): Rose 
Reynolds, et al 

Type of determination: Closing. 

Date of filing of appeal papers: 
December 31, 1984. 

Categories of issues apparently 
raised: 

1. Effect on employees (39 U.S.C. 
404(b)(2)(B)J. 

2. Effect on postal services (39 U.S.C. 
404(b)(2J(C)J. 

Other legal issues may be disclosed 
by the record when it is filed: or, 
conversely, the determination made by 
the Postal Service may be found to 
dispose of one or more of these issues. 

In the interest of expetition within the 
120-day decision schedule (39 U.S.C. 
404(b)(5) the Commission reserves the 
right to request of the Postal Service 
memoranda of law on any appropriate 
issue. If requested, such memoranda will 
be due 20 days from the issuance of the 
request; a copy shall be served on the 
Petitioner. In a brief or motion to 
dismiss or affirm, the Postal Service may 
incorporate by reference any such 
memorandum previously filed. 

The Commission orders: 

(A) The record in this appeal shall be 
filed on or before January 15.1985. 

(B) The Secretary shall publish this 
Notice and Order and Procedural 
Schedule in the Federal Register, 

By ihe Commission. 

Charles L. Clapp, 

Secretary. 

Appendix 

December 31,1984—Filing of Petition. 
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|| imi«iry 4, 1985—Notice and Order of 

I Filing of Appeal 

|| tl nu;iry 25, 1985—Last day for Tiling of 
petitions to intervene \sett 39 CFR 
:vooi.ni(b)| 

I February 4, 1985—Petitioner*8 Initial 
Brief | see CFR 3001.115(b)! 

[ February 25,1985—Postal Service 
Answering Brief | sec 39 CFR 
3001.115(c)| 

Murt:h 12,1985—(1) Petitioner's Reply 
Brief should petitioner choose to file 
one |see CFR 3001.115(d)|. 

March 19.1985—(2) Deadline for 
motions by any party requesting oral 
argument. The Commission will 
exercise its discretion, as the interest 
of prompt and just decision may 
require, in scheduling or dispensing 
w ith oral argument (see 39 CFR 
3001.116), 

April 30,1985—F.xpiration of 120-day 
decisional schedule (see 39 U.S.C. 

(h)(5)!. 

JFK Doc 85-898 Filed 1-10-85; 8:45 am| 

Bill fNG COOC 771S-OI-M 


PROSPECTIVE PAYMENT 
ASSESSMENT COMMISSION 

Procedure for Submission of 
Information With Respect to Medical 
and Surgical Procedures and Services 

agency: Prospective Payment 
Assessment Commission. 
action: Notice 

summary: The Prospective Payment 
Assessment Commission is required by 
Congress to adopt procedures allowing 
interested parties to submit information 
to the Commission with respect to 
medical and surgical procedures and 
services. To implement this mandate the 
Commission has developed guidelines 
that can be used by those parties 
interested in submitting information. 

The guidelines and material describing 
the process established by the 
Commission for reviewing and 
analyzing submitted information are 
available from the Commission. 
Information submitted shall be reviewed 
by the Commission and considered in its 
recommendations and reports to the 
Secretary of the Department of Health 
and Human Sen ices and Congress. 

To Acquire Materials Contact: Pamela 
Odum. Administrative Assistant. 
Prospective Payment Assessment 
Commission. Suite 301 B, 300 7th Street 
SW.. Washington. D.C. 20024. 
SUPPLEMENTARY INFORMATION: In Pub. 1.. 
98-21, Congress amended the Social 
Security Act (the "Act") to provide for a 
prospective payment system for 
Medicare payment of inpatient hospital 


services. Under this system. Medicarr 
payment is made at a predetermined 
specific rate for each discharge. Hospital 
discharges are classified into diagnosis 
related groups (DRCs), and. at the 
present time, this list contains 470 
specific groups. Congress, in Pub. L 98- 
21. also provided for the establishment 
of the Prospective Payment Assessment 
Commission (the "Commission"). The 
Commission is directed in section 
1686(d)(4)(D) of the Act to make 
recommendations to the Secretary with 
respect to adjustments to the DRG 
classification and weighting factors and 
report to Congress with respect to its 
evaluation of any adjustments made by 
the Secretary. 

The Commission also makes 
recommendations to the Secretary, as 
provided in section 1886(e)(2) and 3, on 
the appropriate percentage change 
factor to be used in updating Medicare 
payments. 

In connection with these 
responsibilities, the Commission is 
required, pursuant to section 
1886(e)(6)(E) of the Act. to collect and to 
assess information on medical and 
surgical procedures and services in 
order to identify appropriate patterns of 
health resource use and to assess the 
safety, efficacy and cost effectiveness of 
new and existing medical and surgical 
procedures. One of the methods of 
collection and assessment prescribed by 
Congress is for the Commission to— 

Adopt procedures allowing any interested 
party to submit information with respect lo 
medical and surgical procedures and services 
(including new practices, such as the use of 
new technologies and treatment modalities), 
which information the Commission shall 
consider in making reports and 
recommendations to the Secretary und 
Congress. Section 1886(e)(6)(E)(iii). 

To implement section 1886(e)(6)(E)(iii) 
of the Act. quoted above, the 
Commission has prepared guidelines for 
submitting information for consideration 
and materiul explaining the 
Commission's mandate and process of 
analyzing submitted information. Any 
interested party who wishes to submit 
information to the Commission on new 
and existing medical and surgical 
procedures and services can request the 
guidelines and accompanying material. 

At present the guidelines focus on 
issues regarding medical and surgical 
procedures and services that may 
potentially require adjustments to the 
DRG classification or weights. The 
submissions of interested parties will be 
reviewed by the Commission staff and 
referred to the Subcommittee on 
Diagnostic and Therapeutic Practices. 
This subcommittee was established by 
the Commission to analyze issues 


related to new and existing procedures, 
services and technologies, particularly 
as these issues relate to changes that the 
Commission will recommend in the DRG 
classification and weight system used 
by the Medicare prospective payments 
system 

Use of the guidelines is not required 
nor are they intended to prescribe or 
limit the type of information submitted. 
However, they do identify the specific 
types of information that the 
Commission needs in order lo analyze 
the procedure or service in question. 
Thus, their use will facilitate review. 

The Commission welcomes comments 
on the guidelines. 

Donald A. Young. 

Executive Director. 

|PR Doc 85-844 Filed 1-10-85; 8:45 am| 

BILLING COOC S870-BW-M 


SECURITIES AND EXCHANGE 
COMMISSION 

(Release No. 23562; 70-70711 

Arkansas Power A Light Co. and 
Middle South Utilities, Inc.; Proposed 
Issuance and Sale of Common Stock 
by Subsidiary and Acquisition Thereof 
by the Holding Company 

January 4. 1985. 

Middle South Utilities, Inc. ("Middle 
South"). 225 Baconne Street. New 
Orleans. Louisiana 70112, a registered 
holding company, and its electric utility 
subsidiary company. Arkansas Power & 
Light Company ("AP&L"), First 
Commercial Building. P.O. Box 551 Little 
Rock. Arkansas 72203. have filed a 
proposal with this Commission pursuant 
to sections 6, 7. 9(u), and 10 of the Public 
Utility Holding Company Act of 1935 
("Act"). 

APAL proposes to issue and sell from 
time to time through December 31.1985. 
and Middle South purposes to acquire, 
an aggregate of not in excess of 4.800.000 
additional shares of AP&L’s authorized 
but unissued common stock, SI2.50 par 
value. This amount includes the 
1.600.000 shares previously authorized to 
be issued und sold in 1984. none of 
which were sold (HCAR No. 23327 (June 
8.1984)). The common stock will be sold 
at $12.50 per share for an aggregate cash 
purchase price of SGQ.000.000. AP&L will 
use the proceeds of such sales for the 
financing in part of (including the 
retirement of short-term indebtedness 
incurred in financing) its construction 
program (estimated to be $226,200,000 
for the calendar year 1985 and for other 
corporate purposes. 
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The proposal nnd any amendments 
thereto are available for public 
inspection through the Commission's 
Office of Public Reference. Interested 
persons wishing to comment or request 
a hearing should submit their views In 
writing by |unuury 29,1985, to the 
Secretary, Securities and Exchange 
Commission. Washington. D.C. 20549, 
and serve a copy on the applicants at 
the addresses specified above, Ih'oof of 
service (by affidavit or, in case of an 
attorney at law. by certificate) should be 
filed with the request. Any request for a 
hearing shall identify specifically the 
issues of fact or law that are disputed. A 
person who so requests will be notified 
of any hearing, if ordered, and will 
receive a copy of any notice or order 
issued in this mutter. After said date, the 
proposal, as filed or as It may be 
amended, may be authorized. 

For the Commission, by the Office of Public 
Utility Regulation, pursuant to delegated 
authority. 

John Wheeler. 

Svc/vtar)’- 

|FR Doc. B5-837 Filed 1-10-85. 8*5 um| 

BIU WO CODE Mie-OVM 


I Reioase No 14306; 812-59301 

Mass Variable Life Separate Account L 
et at; Application 

January 4.1985. 

Notice is hereby given that Mass 
Variable Life Separate Account I (the 
•‘Variable Life Separate Account”), a 
registered unit investment trust. Mass 
Life Insurance Company of New York 
(”MLIC”). Massachusetts Mutual Life 
Insurance Company ("Mass Mutual”), 
MML Managed Bond Investment 
Company, Inc.. MML Money Market 
investment Company. Inc., MML Equity 
Investment Company, Inc., and MML 
Blend Investment Company, Inc. (the 
lutter four collectively referred to as 
"Funds* and all above hereinafter 
collectively referred to as "applicants"*) 
1295 State Street. Springfield 
Massachusetts 01111. filed an 
application September 4.1984. and an 
amendment thereto on December 31. 
1984. for an order pursuant to section 
8(c) of the Investment Company Ad of 
1940 (the "Act”) exempting the 
Applicants from certain provisions of 
Sections 9(a). 13(a), 15(a). and 15(b) of 
the Act. All interested persons are 
referred to the application on file with 
the Commission for a statement of the 
representation contained therein, which 
are summarized below, and are referred 
to the Act and rules thereunder for a 
statement of the relevant statutory 
provisions. 


The Applicants propose that variable 
whole life insurance policies be issued 
through the Variable Life Sepuratc 
Account, and that the assets of the 
Variable Life Sepuratc Account be 
invested in shares of the Funds. The 
Applicants propose that the Funds also 
serve as the underlying investment 
medium for other accounts of Mass 
Mutual and its affiliates, several of 
which are variable annuity separate 
accounts (hereinafter such use of ihe 
Funds is referred to as "mixed funding”). 
In issuing variable life policies, the 
Variable Life Separate Account. MLIC, 
and Mass Mutual intend to rely, to the 
extent applicable, on the exemptions 
provided by Rule 6e-2(b) under the Act, 
except that subsection (b){15) of the 
Rule will not apply. Applicants note that 
subsection (b)(15) affords exemptions 
from certain provisions of sections 9(a), 
13(a), 15(a). and 15(b) of the Act to any 
unit investment trust, all the assets of 
which consist of shares of registered 
management investment companies that 
offer their shares exclusively to variable 
life insurance separate accounts of the 
life insurer or of any affiliated life 
insurance company. Applicants assert 
that since they may employ mixed 
funding, subsection (b)(15) of Rule 6c-2 
Is not available to the Applicants 
because the Funds will not offer their 
shares exclusively to the Variable Life 
Separate Account or other variable life 
separate accounts. Accordingly, 
Applicants request exemptions from the 
above-enumerated sections of the Ad to 
the same extent as if subsection (b)(15) 
were applicable. 

With respect to section 9(a). which 
prohibits certain persons from serving in 
certain capacities for a registered 
investment company. Applicants submit 
that there is no policy reason why the 
exemptions contained in Rule 6e- 
2(b)(15)(i) and (ii) should not apply to 
the Funds just because they are used for 
mixed funding, and that if section 9(a) 
were given literal application, the 
resulting monitoring costs would be 
enormous and would make it difficult to 
offer holders of variable life policies 
rates of return os favorable as could 
otherwise be offered. With respect to 
sections 13(a), 15(a). and 15(b), which all 
contain requirements for voting by 
investment company securityholders. 
Applicants assert that permitting them 
to vote the shurcs of the Funds held in 
the Variable Life Separate Account 
without regard to instructions from 
holders of the policies in certain 
instances, as would be permitted by 
Rule 6e-2(b)(15)ftii), would provide 
exemptions that the Commission, in 
recognition of certain authority of state 
insurance regulators, has deemed 


necessary to assure the solvency of the 
life insurer and Ihe performance of its 
contractual obligations. 

Applicants represent that the so- 
called exclusivity requirement in Rule 
6e-2(h)(15) was probably designed to 
retain regulatory flexibility nnd that the 
following areas of specific concern may 
lie behind the requirement: (1] Possible 
conflicts of interest between a variable 
life separate account and other account* 
where action regarding investment 
policies, investment advisers, or 
principal underwriters, is taken by a 
state insurance regulator or where the 
life insurer acts contrary to actions < 
approved by variable life 
contractholders as contemplated by 
Rule Ge-2{b)(15)(iii](B). (2) possible 
adverse tax treatment for the holders of 
variable life contracts or variable 
annuity contracts from the use of mixed 
funding, (3) different investment 
strategics might be more suitable for thr 
variable annuity contracts than for the 
variable life contracts, and (4) 
prohibitions from state insurance laws 
or regulations relating to mixed funding 

Applicants state that in order to 
address the above concerns and any 
other concerns that might arise from 
mixed funding, they consent to several 
conditions, which are summarized hi 
follows: (1) A majority of the boards of 
directors of the Funds will be person* 
who are not "interested persons” of thr 
Funds, Mass Mutual, or M1JC (2) MIJC 
will advise in writing the Insurance 
deportment of each state where the 
variable life policies ore to be offered 
about the use of mixed funding, (3) Muss 
Mutual, os a matter of ongoing 
responsibility, will report to the Fund* 
boards as H occurs any development 
which Mass Mutual believes may create 
a material irreconcilable conflict 
between the interests of the owners of 
the variable life contracts and 
participants in the other accounts, and. 
with a view only to the interests of the 
participants in the Variable Life 
Separate Account and other accounts, 
will review and report to the boards at 
least annually for the board to 
determine whether any circumstance* 
have arisen which would create the 
potential for a materia] irreconcilable 
conflict respecting certain areas of 
concern, including (a) whether, at 
annual or special meetings of 
shareholders of the Funds, a majority of 
votes attributable to other accounts 
voted differently from a majority of 
votes attributable to the Variable Life 
Separate Account, (b) whether a 
detrimental change in the tax treatment 
of variable life contracts or variable 
annuity contracts occurs, which result* 
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from mixed funding, (cj whether the 
taxation of the investments supporting 
the variable life contracts and the 
variable annuity contracts changes, and 
|d) whether New York insurunce law or 
regulations or any other applicable law 
prohibits or will prohibit mixed funding 

Applicants state that if a material 
irreconcilable conflict exists in the 
situations described in (3)(a) or (3](d) 
above. Mass Mutual and MLIC will 
segregate the variable life insurance 
assets by taking such action at their 
own expense os may be required. 
Applicants further state that if a Fund s 
board determines that a material 
[reconcilable conflict exists in any 
other situation, or if MLIC or Mass 
Mutual determines that a material 
irreconcilable conflict exists, MLIC and 
Mass Mutuul will either segregate the 
variable life insurance assets or submit 
the question whether such segregation 
should be effected to a vote of both of 
the holders of the variuble life contracts 
and the variable annuity contracts, and 
that unless both groups of holders vote 
not to effect such segregation. MLIC and 
Mass Mutual will act promptly, at their 
own expense, to effect such segregation. 
Applicants represent that Mass Mutuul 
and MLIC will take the above actions 
with a view only to the Interests of the 
participants in the Variable Life 
Separate Account and the other 
<i counts. Applicants also agree to the 
further condition that the prospectuses 
for variable annuity contracts and the 
variable life policies will disclose the 
possibility that material conflicts could 
arise between the holders of the 
variable life contracts and the holders of 
the variable annuity contracts. 

Applicants believe that the requested 
exemptions are appropriate in the public 
interest and consistent with the 
protection of investors and the purposes 
fairly intended by the policy and 
provisions of the Act. 

Notice is further given that any 
interested person wishing to request a 
hearing on the application may. not later 
than lanuary 29,1905. at 5:30 p.m.. do so 
by submitting a written request setting 
forth the nature of his/her interest, the 
reasons for such request, and the 
*peri6c issues, if any, of fact or law thut 
,,r *‘ disputed. Such request shoutd be 
• lidressed: Secretary. Securities and 
Exchange Commission. Washington. 

D C 20549 A copy of such request 
should be served personally or by mail 
upon Applicants at the address stated 
above. Proof of such service (by 
affidavit or. in the case of an attorney- 
rft law, by certificate) shall be filed with 
die request. After said date, an order 
disposing of the application will be 


issued unless the Commission orders a 
hearing upon request or upon its own 
motion. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

John Wheeler, 

Secretary. 

|FR Doc 05-039 Filed 1-10-85; 8:45 «m| 

SILLING COOC SOIO-Ol-y 


I Release No. 23563; 70-7069) 

New Orleans Public Service Inc. and 
Middle South Utilities, Inc.; Proposal 
To Issue and Sell Preferred Stock and 
First Mortgage Bonds, and To 
Capitalize Subsidiary 

lanuary 4. 1985. 

New Orleans Public Service Inc.. 
( M NOPSrj. 317 Baronne Street New 
Orleans. Louisiana 70112 and its parent 
Middle South Utilities, Inc, (“MSU”). 

225 Baronne Street New Orleans, 
Louisiana 70112, a registered holding 
company, have proposed a transaction 
to this Commission pursuant to sections 
6(a)* 7,9(a). 10 and 12(f) of the Public 
Utility Holding Company Act of 1935 
(“Act"}, and Rules 43 and 50(a)(3) 
thereunder. 

NOPS1 proposes to issue and sell up 
to $40,000,000 principal amount of its 
First Mortgage Bonds (“New Bonds*’) 
pursuant to Rule 50 procedures, as set 
forth in HCAR No. 22623, dated 
September 2. 1982. The New Bonds will 
be issued in one or more series from 
time to time not later than December 31. 
1985. The price, exclusive of accrued 
interest, to be paid to NOPS1 for each 
series of the New Bonds will be within a 
range specified by it to prospective 
purchasers of not more than five 
percentage points, but shall not exceed 
five percentage points above or below 
100% of the principal amount of such 
series of New Bonds. 

The New Bonds arc to be issued under 
NOPSl’s Mortgage and Deed of Trust, 
dated as of July 1. 1944, as supplemented 
and to be further supplemented. Each 
series of the New Bonds will mature 
within five to thirty years. None of the 
New Bonds of a particular series will be 
redeemed for a period of either four or 
five years, depending upon the term of 
that series, at a regular redemption price 
if such redemption is for the purpose or 
in anticipation of refunding such bond 
through the use. directly or indirectly, of 
funds borrowed by NOPSI at an 
effective interest cost to it of less than 
the effective interest cost to it of such 
series of New Bonds. 

Secondly, NOPSI proposes to 
establish one or more new series of its 


serial preferred stock having a par value 
gf $100 per share, which shall consist in 
the aggregate of not more than 200,000 
shares (“New Preferred Stock**), and to 
issue and sell, in one or more series 
from time to time not later than 
December 31,1985. the New Preferred 
Stock, subject to Rule 50. By appropriate 
corporate action. NOPSI intends, w’ith 
the consent of its parent MSU. to amend 
its Charter, to authorize each series of 
the New Preferred Stock* which* except 
as to designation, dividend rate, 
redemption prices and the terms and 
amount of sinking fund requirements, if 
any, will have the same characteristics 
as, and rank pari passu with, the 
presently outstanding 60,000 shares of 
4.36% Preferred Stock, 60.000 shares of 
5.56% Preferred Stock and 150.000 shares 
of 15.44% Preferred Stock. 

'Hie price to be paid to NOPSI for 
each series of the new Preferred Stock 
will be not less than $100 nor more than 
Si02.75 per share, plus accrued 
dividends, if any. The terms of each 
series of the New Preferred Stock will 
include a prohibition for five years 
against refunding any shares of such 
scries, directly or indirectly, with funds 
derived from the issuance of debt 
securities at a lower effective interest 
cost or from the issuance of other stock, 
which ranks prior to or on a parity with 
such series as to dividends or assets, at 
a lower effective dividend cost. 

NOPSI may include provisions for a 
sinking fund for any series of the New 
Preferred Stock designed to redeem 
annuully. commencing a specified period 
of time after initial issuance, at $100 per 
share plus accumulated dividends, a 
number of shares equal to a specified 
percentage of the total number of shares 
of such series, with NOPSI possibly 
having a noncumulative option to 
redeem annually an additional number 
of shares up to a specified percentage of 
the total number of shares of such 
series. 

NOPSI also proposes to issue and sell 
to MSU. and MSU proposes to acquire 
from NOPSI from time to time through 
December 31.1985 up to 4,000,000 shares 
of its common stock (par value. $10) 
(“Additional Common Stock") at par for 
an aggregate cash consideration of up to 
$40,000,000. NOPSI s Charter presently 
provides for 7.000,000 authorized shares 
of common stock of which 5,935,900 
shares, are issued and outstanding and 
owned by MSU. Accordingly. NOPSI 
proposes, by appropriate corporate 
action and with the consent of MSU. 
further to amend its Charter to increase 
its authorized common stor k from 
7.000,000 to 10.000.000 shares. 
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NOPS! will use the proceeds to pay. in 
pari, short-term borrowings; to finance, 
in pari. Its 1985 construction program, 
which provides for expenditures of 
approximately $3a300.000; and to pay, 
in part, NOPSFs obligations to MSU 
under a Power Purchase Advances 
Payment Agreement. 

The proposal and any amendments 
thereto are available for public 
inspection through the Commission's 
Office of Public Reference. Interested 
persons wishing to comment or request 
a hearing should submit their views in 
writing by January 29.1985, to the 
Secretory, Securities and F.xchange 
Commission, Washington. D.C. 20549, 
and serve a copy on the applicants at 
the addresses specified above. Proof of 
service (by affidavit or, in case of an 
attorney at law, by certificate) should be 
filed with the request. Any request for a 
hearing shall identify specifically the 
issues of fact or law that are disputed. A 
person who so requests will be notified 
of any hearing, if ordered, and will 
receive a copy of any notice or order 
issued in this matter. After said date, the 
proposal, as filed or as it may be 
amended, may be authorized. 

For the Commission, by the Office of Public 
Utility Regulation, pursuant to deleg/ifed 
authority. 

John Wheeler. 

Secretary 

|FR Doc. 85-840 Filed 1-1CMI5. 845 am] 

SILLING COOC S0 10-01 -a 


1 Release No. 14305; 812-5969] 

Van Kampen Merritt Insured Tax Fre# 
Income Fund Inc. and Van Kampen 
Merritt Inc.; Application 

January 4. 1985. 

Notice is hereby given that Van 
Kampen Merritt Insured Tax Free 
Income Fund Inc. (the "Fund"), 
registered under the Investment 
Company Act of 1940 (the "Act") as an 
open-end, diversified management 
investment company, and its proposed 
distributor. Van Kampen Merritt Inc 
(the "Distributor") (collectively, 
"Applicants"), 1901 North Naper 
Boulevard. Naperville. Illinois 60566, 
filed an application on Octolmr 25.19tW, 
pursuant to section 6(c) of the Act. for 
an order of exemption from Section 
22(d) of the Act to permit the sale of the 
Fund s shares at a reduced sales charge 
to participants in a reinvestment 
program offered to unit-holders of 
existing and future unit investment 
trusts (the 'Trusts") sponaovodiiy the 
Distributor. All interested persons are 
referred to the application on file with 


the Commission for a statement of the 
representations made therein, which are 
summarized below, and to the Act for 
the text of the relevant provisions 
thereof. 

The application states that the Fund's 
investment objective is to provide a high 
level of current income exempt from 
federal income taxes, liquidity and 
safety of principal through inv estment in 
a diversified portfolio of municipal 
securities, and the principal and interest 
on which are insured by an independent 
insurance company. American Portfolio 
Advisory Service Inc ("Adviser") is the 
investment adviser of the Fund. The 
application states that the Adviser and 
Bradford Trust Company are the 
portfolio supervisor and trustee, 
respectively, of various series of unit 
investment trusts sponsored by the 
Distributor, a broker/dealer registered 
under the Securities Exchange Act of 
1934. According to the application, the 
Trusts seek to obtain income that is 
exempt from taxation and to conserve 
capital through investment by each of 
the Trusts in interest bearing obligations 
which, in the opinion of bond counsel, 
are expempt from federal, state, and 
local income taxes. 

The application states that the Fund's 
shores will be offered for sale to the 
public at the net asset value plus a sates 
charge which varies from 4.7536 to 1.00% 
of the offering price based upon the 
amount invested The minimum initial 
investment is generally $1,500 and all 
subsequent investments must be made 
in amounts of $100 or more once the 
continuous offering of the Fund's shares 
is commenced. The sales charges and 
investment minimums are subject to 
reduction for participants in qualifying 
employee benefit programs that meet 
uniform cost savings criteria set forth in 
rule 22d- 1(f) under the Act. The reduced 
sales charge and the criteria are the 
same as are set forth in the proposed 
reinvestment program that is the subject 
of the application. 

The Fund has proposed a program to 
permit holders of units of 4he Trusts to 
reinvest distributions from the Trusts in 
shares of the Fund at a reduced sales 
charge of 1% and with no minimum 
initial or subsequent investment 
requirement. In order for a unitholder to 
participate in the proposed program, 
both the unitholders and the Trust 
administrator of the unitholder's trust 
must agree with the Distributor to meet 
certain uniform criteria. The 
administrator is required to make bulk 
orders and payments and provide 
computerized backup. The unitholders 
must invest in account form without 
share certificates and must agree to 


reinvest oil distributions by the Fund in 
additional shares. A unitholder may 
elect to reinvest distributions of 
principal only, interest only, or principal 
and interest. Unitholders will receive a 
current prospectus of the Fund at or 
before the time they join the program 
and may terminate participation in the 
program at any time by five days 
written notice to their trust 
administrator. 

Applicants submit that section 22(d) 
of the /Vet is intended to insure that ali 
investors purchase investment company 
securities on an equal basis and to 
prevent dilution of existing 
shareholders' equity, in support of its 
request for an exemption from section 
22(d), the Fund states that it believes 
that the sales costs associated with 
sales made pursuant to the reinvestment 
program will be lower than the costs 
associated with other sales of its sharri. 
The Fund submits that such savings 
should be passed on to investors in the 
form of lower sales charges, and the 
Fund states that it believes the 1% sales 
charge to be sufficient to cover the 
increase in distribution expenses arising 
from the program. The Fund further 
states that its shareholders will benefit 
from the reinvestment program because 
an increase in the Fund's cash (low will 
better enable it to meet redemptions 
without liquidating investments in its 
portfolio and will enable it to diversify 
further its securities holdings. Therefore. 
Applicants submit that the exemption 
requested is appropriate in the public 
interest and consistent with the 
protection of investors and the purps<>< ^ 
fairly intended by the policy and 
provisions of the Act. 

Notice is further given thHt any 
interested person wishing to request a 
hearing on the application may. not later 
than )anuary 28.1985. at 5:30 p.m.. do so 
by submitting a written request setting 
forth the nature of his interest, the 
reasons for his request, and the specific 
issues, if any, of fact or law that are 
disputed, to the Secretary. Securities 
and F.xchange Commission. Washington, 
D.C 20549. A copy of the request should 
be served personally or by mail upon 
the Applicants at the address stated 
above. Proof of service (by affidavit or 
in the case of an attorney-at-law. by 
certificate] shall be Hied with the 
request. After said date an order 
disposing of die application will be 
issued unless the Commission orders a 
hearing upon request or upon its own 
motion. 
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For the Commission. by Ibu Division of 
lm» MmuiU Management. pursuant to 
debited authority. 

John \V bonier. 

.VtA’/aiy. 

((It Dt*~ 83-fCB Filed 1-10-85. IU5 am) 
BILLING COOC 9010-01-« 


|Re!east No. 14304; 812-59991 

Application; Technology Fund. Inc., et 

at. 

Notice la hereby given that 
Technology Fund. Inc.. Kemper Total 
Return Fund. Inc.. Kemper Growth Fund. 
Inc. Kemper Summit Fund. Inc., Kemper 
Income and Capital Preservation Fund. 
Inc,. Kemper Money Market Fund Inc., 
Kemper Municipal Bond Fund, Inc.. 
Kemper Option Income Fund Inc.. 

Kemper High Yield Fund, Inc.. Cash 
Equivalent Fund, Inc., Kemper U.S. 
Government Securities Fund. Inc., 

Kemper international Fund. Inc. Kemper 
Government Money Market Fund. Inc. 
Tax-Exempt Money Market Fund. Inc, 
Kemper California Tax-Free Income 
Fund. Inc and Investment Portfolios. 

Inc. ( Applicants"), 120 South LaSalle 
Street, Chicago. Illinois 60603. all open- 
end, diversified management investment 
companies registered under the 
Investment Company Act of 1940 (the 
“Act"), filed an application on 
December 6,1984, requesting a 
Commission order (1) pursuant to 
lection 6(c) of the Act. exempting 
Applicants and such other investment 
companies as may be added to the 
group of investment companies having 
the same investment manager of which 
Applicants are a part (with Applicants, 
the 4 Kemper Funds") from the 
provisions of sections 13(a)(2). 18(f)(1) 
and 22 (0 and (g) of the Act to the extent 
necessary to permit each of the Kemper 
Funds to enter into a deferred fee 
agreement ("Agreements") with certain 
of their directors, and (2) pursuant to 
lection 17(d) of the Act and Rule 17d-1 
thereunder, permitting the Kemper 
Funds to effect certain affiliated 
transactions related to the Agreements. 
All interested persons are referred to the 
application on file with the Commission 
for a statement of the representations 
contained therein, which are 
summarized below, and to the Act and 
foies thereunder for the text of the 
provisions cited in the application. 

Applicants state that Kemper 
l'mantis! Services, Inc. ("Kemper’*) is 
•he investment manager and principal 
underwriter for each Applicant (except 
, 1,1 hamper International Fund. Inc/s 
111 vestment manager is Kemper-Murray 
l ,, hns!one International. Inc., a 50% 


owned subsidiary of Kemper, and 
Investment Portfolios. Inc.'s principal 
underwriter is Kemper Sales Company, 
an affiliate of Kemper). Applicants state 
that each Applicant's Board of Directors 
consists of ten persons, seven of whom 
are ool "interested persons" within the 
meaning of section 2(a)(19) of the Act 
("disinterested directors"). It is stated 
that each of the disinterested directors 
who is not an "interested person" of 
Kemper or any affiliate thereof receives 
director's fees in varying amounts for 
serving as a director of each Applicant 
plus a meeting fee in varying amounts 
for each Board and committee meeting 
attended. It is stated that none of the 
Applicants pays any other remuneration 
to its directors and that the amounts 
paid by each Applicant to its directors 
are. and are expected to continue to be. 
insignificant in comparison to the total 
net assets of such Applicant. 

Applicants state that the purpose of 
each Agreement is to permit one or more 
of the disinterested directors of each 
Kemper Fund to elect to defer receipt of 
director’s fees to enable a director to 
defer payment of income taxes on such 
fees, to avoid diminution or loss of 
social security benefits to which a 
director might otherwise be entitled, or 
for other reasons. Applicants believe 
that the availability of a deferred fee 
arrangement will enhance their ability 
to attract and retain directors of high 
caliber. Applicants state that an 
Agreements will allow disinterested 
directors to elect to defer receipt of all 
or any portion of the director's fees 
which otherwise would become payabte 
to him by one or more Kemper Fund for 
services performed after the date of the 
Agreement, Such an election will 
continue in effect until the director 
delivers to the Secretary of a Kemper 
Fund a written revocation of the election 
with respect to the director's fees 
relating to services to be performed and 
payable after the date of such 
revocation. 

Applicants state that each deferred 
fee will be credited at the time it 
otherwise would have been payable to a 
deferred fee account that will be 
established on the applicable Kemper 
Fund's books for each electing director. 
Applicants state further that all amounts 
credited to the deferred fee account 
(including interest credited to the 
account) wilt bear interest at a rate 
equivalent to the rate applicable to 90- 
day United States Treasury Bills at the 
beginning of each Kemper Fund's fiscal 
quarter. Amounts credited to the 
deferred fee account will not be 
evidenced by any note or other security 
and will not be secured in any way. It is 
stated that in accordance with an 


Agreement, each Kemper Fund's 
obligation to make payments from the 
deferred fee account will be a general 
obligation of such fund, with a director's 
relationship to the fund under an 
Agreement being that of a general 
unsecured creditor. Applicants state 
further that an Agreement will not 
create a trust or fiduciary relationship 
between a Kemper Fund and its director 
or any other person, nor will it 
constitute a security interest of any kind 
in any property of a Kemper Fund in 
favor of a director or any third person. 

Applicants state that the deferred 
director's fees and any interest thereon 
will become payable in cash at the time 
(termination of the directors service in 
such capacity, attainment of a certain 
age or the first or the latter of these to 
occur) and in the manner (lump sum or 
selected number of annual installments) 
as the director specifies. Deferred 
amounts will continue to accrue interest 
until paid. Applicants state further that, 
in the event of a director's death, 
amounts payable to him under an 
Agreement will thereafter be payable in 
a lump sum or annual installments to his 
designated beneficiary or to his estate: 
in all other events, the director's right to 
receive payments will be lion- 
transferable. 

Applicants represent that deferral of 
director's fees in accordance with an 
Agreement wilt have a negligible effect 
on a Kemper Fund's assets, liabilities, 
net assets and net income per share. It is 
further represented that on Agreement 
will not obligate a Kemper Fund to 
retain a director in such capacity, nor 
will be obligate such fund to pay any 
level of director's fees to any director. 
According to Applicants, the sole 
purpose of an Agreement would be to 
permit a director to elect to defer receipt 
of fees that he would otherwise receive 
on a current basis from a Kemper Fund. 

Applicants assert that the requested 
exemption from the provisions of 
sections 18(f)(1) and 13(a)(2) of the Act 
would be consistent with the protection 
of investors and the purposes fairly 
intended by the policy and provisions of 
the Act. Applicants assert that an 
Agreement would possess none of the 
characteristics of senior securities 
which led Congress to enact section 18 
of the An. Applicants submit that the 
Kemper Funds would not be 
"borrowing" from their directors in the 
sense that concerned Congress. It is 
stated that ail liabilities created by 
credits to a deferred fee account would 
be offset by essentially equal amounts 
of assets of each Kemper Fund which 
would not otherwise exist if the fees 
were paid on a current basis. It is 
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asserted that an Agreement would not 
induce speculative investments by any 
of the Kemper Funds or provide an 
opportunity for manipulative allocation 
of a Kemper Fund's expenses and 
profits. Applicants further assert that 
control of each Kemper Fund would not 
be affected; and given the widespread 
existence of deferred compensation 
agreements, an Agreement would not 
confuse a Kemper Fund’s investors, 
make it difficult for them to value a 
Kemper Fund’s assets or convey a false 
impression of safety. Applicants assert 
that an Agreement would not be 
inconsistent with the theory of mutuality 
of risk. 

Applicants assert that the requested 
exemption from the provisions of 
sections 22 (f) and (g) of the Act would 
also be consistent with the standards of 
section 6(c) of the Act. Applicants 
contend that section 22(f) of the Act was 
designed to bar restrictions on 
transferability or negotiability either not 
disclosed to the holder of the subject 
security or expressly prohibited by 
Commission rule or regulation. 
Applicants contend that an Agreement 
would not have this effect in view of 
disclosure requirements applicable to 
director compensation. Applicants stule 
that the restrictions under an Agreement 
would be clearly set forth therein, would 
be included primarily to benefit the 
director and would not adversely affect 
the interests of directors or of Kemper 
Fund shareholders. As to section 22(g) of 
the Act. Applicants assert that a Kemper 
Fund’s obligation to make payments 
under un Agreement would not have a 
dilutive effect on the equity and voting 
power of the common stock of. or units 
of beneficial interest in. u Kemper Fund 
and would not be issued for services. 
Applicants contend that, although any 
director's fees which might become 
payable to a director would clearly be 
for services, any such fees would 
become payable independent of an 
Agreement. Applicants state that an 
Agreement would merely provide for 
deferral of payment of such fees and 
thus should be viewed us being ’’issued" 
not in return for services but in return 
for o Kemper Fund's not being required 
to pay such fees on a current basis. 

Applicants assert that a Kemper 
Fund’s participation in the deferred fee 
arrangement would not lie on a basis 
different from or less advantageous than 
that of any other participant. Applicants 
assert that the effect of an Agreement 
would merely be to defer payment of 
fees that a Kemper Fund would 
otherwise be obligated to pay on a 
current basis. Liabilities created by 
credits to the deferred fee account 


would be offset by assets that would not 
otherwise exist if director's fees were 
paid on a current basis. Applicants 
contend that deferral of a director’s fees 
in accordance with an Agreement w f ould 
maintain the parties, viewed both 
separately and in their relationship to 
one another, in the same position os if 
the fees were paid on a current basis. 
Applicants assert that payment of 
interest on deferred fees is necessary to 
prevent the director from being 
penalized by an election to defer fees. 

Notice is further given that any 
interested person wishing to request a 
hearing on the application may, not later 
than January 29,1985, at 5:30 p.m., do so 
by submitting a written request setting 
forth the nature of his interest, the 
reasons for his request, and the specific 
issues, if any, of fact or law that are 
disputed, to the Secretary, Securities 
and Exchange Commission. Washington. 
D.C. 20549. A copy of the request should 
be served personally or by mail upon 
Applicants at the address stated ubovc. 
Proof of service (by affidavit or. In the 
case of an attorney-at-law. by 
certificate) shall be filed with the 
request. After said date, an order 
disposing of the application will be 
issued unless the Commission orders a 
hearing upon request or upon its own 
motion. 

For the Commission, by the Division of 
fmestment Munogcment. pursuant to 
delegated authority. 

|ohn Wheeler, 

Secretory . 

[FR Doc. 65-841 Filed 1-10-65; 8:45 am| 

BILLING COOi §010-01*11 


I Release No. 21636, Sft-MSE-84-9) 

Self-Regulatory Organizations; 

Midwest Stock Exchange, Inc.; Order 
Approving Proposed Rule Change 

The Midwest Stock Exchange. Inc. 
("MSE") 120 South LaSalle Street, 
Chicago. IL, 60603. submitted on October 
30,1964, copies of a proposed rule 
change pursuant to section 19(b)(1) of 
the Securities Exchange Act of 1934 (the 
“Act") and Rule 19l>-4 thereunder, to 
amend Article L Rule 1 of its rules to 
impose conditions on foreign members 
which do not maintain offices in the 
United States and which are responsible 
for preparing and maintaining financial 
and other reports required to be filed 
with the Commission and the MSE. 
Under the amendments, such foreign 
members must (1) prepare required 
reports in English, and maintain a 
general ledger chart of accounts in U.S. 
dollars; (2) reimburse the Exchange for 
examination expenses to the extent that 


the expenses exceed the cost of 
examining a member located within the 
continental United States In the 
geographic location most distant from 
the principal office of the Exchange, ur 
in an amount the Exchange deems to I* 
an equitable allocation of such 
expenses; (3) make available an 
individual fluent in English and 
knowledgeable in securities and 
financial matters to assist 
representatives of the Exchange during 
examinations; and (4) utilize, either 
directly or indirectly, the services of h 
registerd hroker/dealer or registered 
bank or clearing agency located in the 
United States in a clearing transaction 
involving members of the corporation 
unless both parties to the transaction 
agree otherwise. 

Notice of the proposed rule change 
together with the terms of substance of 
the proposed rule change was given by 
the issuance of a Commission release 
(Securities Exchange Act Release No. 
21503. November 20.1984) and by 
publication in the Federal Register (19 
FR 47144, November 30.1984). No 
comments were received with reaper! to 
the proposed rule change. 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange and, in particular, the 
requirements of section 6 and the rules 
and regulations thereunder. 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act. that the 
above-mentioned proposed rule change 
be. and hereby is. approved. 

Far the Commission. by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Jnnuury 7,1965. 

John Whector. 

Secretary. 

(FR Doc. 85-835 Filed 1-10-85; 8:45 ami 

BILLING COOt §010-01-41 


(Release No. 21567; SR-NASD-84-32) 

Self-Regulatory Organizations; 
National Association of Securities 
Dealers, Inc.; Filing and Order Granting 
Accelerated Approval of Proposed 
Rule Change 

The National Association of Securities 
Dealers. Inc. ("NASD”), 1733 K Street 
NW.. Washington, D.C 20006. submitted 
on December 11.1984, copies of a 
proposed rule change pursuant to 
section 19(b)(1) of the Securities 
Exchange Act of 1934 (“Act”) and Rule 
19b-4 thereunder, to adopt rules of 
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■practice and procedures in order to 
■implement, on a temporary basis, for a 
■period of 00 days beginning December 
IM, 1984, its Small Order Execution 
I System (“SOES"), The rules provide a 
juries of definitional sections. 

I requirements for registration of SOES 
[participants in the capacity of either 
SOES market makers or SOES order 
entry firms, obligations with respect to 
rhf honoring of system trades, criteria 
for disqualification of SOES participants 
from the system, and the applicability of 
disciplinary procedures. The rule filing 
also provides for the application of fees 
assessable to SOES market makers for 
all transactions executed through the 
system. This filing would implement, on 
a temporary basis, the program 
proposed by the NASD on a permanent 
[ basis in Kile No. SR-NASD-84-28 and 
published for public comment in 
Securities Exchange Act Release No 
21458 (November 2, 1984); 49 FR 44838 
( the November 2 release”!. 

The NASD requests approval for a 
period of W) days to permit all necessary 
regulatory requirements to become 
operational as soon as practicable, 
while permitting the Commission 
additional time within which to consider 
the NASD's permanent proposal 
contained in File No. SR-NASD-84-28 
and any comments received on that 
proposal. 

In response to the November 2 
Release, the Commission received 
comment letters from the Institutional 
Networks Corporation ("Instinct"). 1 and 
the Midwest Stock Exchange. Inc. 

T Midwest"). 1 Instinct, which operates 
its own automated execution system, 
stated that it "generally supports the 
basic notion of automating securities 
information delivery and trading tn the 
over the-counter ("OTC) market," and 
that it "even welcomes the emergence of 
competing professional, or wholesale, 
systems such as SOES." Instinct limited 
its objection to fees proposed by the 
NASD for SOES and to questions 
relating to possible linkages between 
SOES and competing systems. Instinct 
argues among other things, that the 
NASD has failed to satisfactorily 
demonstrate that its SOES fees 
accurately reflect coats. In this regard, it 
contends that SOES fees are below cost, 
thereby adversely affecting Instinct’s 
ability to compete with SOES. tnertinrt 
further argues that SOES should be 
structured to allow (1) competing 


Sturdy E tfoUts. Acting Secretary. 
3* *Xr, from O.i Qn*I T, Brooks. Courts* I to buXinel. 
UMiro November .10. ItitM 
c ‘ f^ llw ,(J Shirtay F~ Mod is. Acting Secretary. 
??‘7 Itum Kenneth t. Rosenbtum. Presidrni. 
MtrJweti, dated l)et*mher 7. 1SS4. 


systems to route orders to SOES. (2) 
orders entered into SOES to be received 
by competing systems, and (3) NASDAQ 
quotation entry through terminals other 
than those operated by the NASD. 
Finally. Instinct argues that NASD's rule 
filing Is incomplete because it does not 
discuss the competitive implications of 
these issues. 

The Midwest Stock Exchange’s 
comment focused on unsuccessful 
attempts by a Midwest affiliate "to 
obtain access on reasonable terms to 
|un NASD information) service for use 
in its own over-the-counter execution 
service." 3 Consequently, Midwest 
argues against the approval of SOES 
until access is provided. 4 

Because the Instinct and Midwest 
letters raise important issues warranting 
careful consideration, the Commission 
requires additional time to consider 
these issues in more detail. At the same 
time, the Commission recognizes that 
SOES will provide major order routing, 
execution, comparison and clearance 
efficiencies in the OTC market and that 
the NASD has been preparing SOES for 
a start up in December. 1984. The 
Commission does not believe that this 
system should be delayed unless there 
are significant policy or legul concerns 
with the initial operation of SOES. 

In this regard, the Commission notes 
that Instinet docs not take issue with the 
concept of SOES, but only with the fees 
attendant to the system and matters 
relating to system access. While the 
Commission will study these issues in 
depth as it considers the underlying 
SOES filing, the Commission does not 
believe that approval of SOES on a 
temporary basis would seriously 
prejudice Instinct's, or any other 
competing system's, interests. If the 
Commission agrees with Instinct's 
concerns, the Commission believes that 
requiring charges or additional access to 
SOES after the expiration of this 
temporary approval will adequately 
protect Instinct's interest. In any event. 


9 Midwest seek* access lo the ’NASDAQ larvet 1 
Service.’ wf*x:h provide*, among other ttonpa, thr 
lx**i bid and beat oiler in a security Midwest * 
affiliate presently provides an OTC automatic 
execution semes? In which Truster Singer u (he tolr 
deal nr. ami trek* lo expand (be service to tnrfodr 
other (kutvr* The availability of this service it a 
prerequisite to (hr provision at an OTC automatic 
execution service. 

• The NASD has submitted a letter (o the 
Commission s Division of Market Regulation in 
response toihr Midwest letter in which it argues 
that it has deoil with Midwest in gixxi fatlh with 
respect to Midwrsfs access to NASDAQ Level 1 
information sod that SOES should not be rfefciyed 
pending resolution of that dispute. Letter lo Richard 
G. KchJnim. Direr tor. Division of Market 
Regulation. SEC from Frank | Wilson Executive 
Vice President and Genera) Counsel NASO dated 
l>rc.ember 12. IflM. 


the Commission believes that any 
potential harm to Instinct or other 
competing systems in this 60 day period 
is more than outweighed by the benefit 
to the public of the timely 
implementation of SOES. 

With respect to the Midwest's 
comment, the Commission understands 
that representatives of the NASD and 
Midwest have been negotiating on the 
terms of Midwest’s access to NASDAQ 
Level 1 information and that the parties 
are close to finalizing an agreement on 
the matter. 4 Bv letter dated December 
12, 1984. NASD informed Midwest that it 
would have no objection to Midwest 
instituting its service using NASDAQ 
Level 1 information, pursuant to the 
terms of their draft agreement, as 
amended by their discussions, assuming 
that Midwest continues to negotiate in 
good faith on the remaining issues.* 
Based an the NASD’s agreement tbul 
Midwest can proceed with its service, 
the Commission believes that Midwest's 
objection to the implementation of SOES 
has been adequately addressed. The 
Commission wilt monitor the 
discussions between Midwest and the 
NASD and will readdress this area as 
part of its consideration of SR-NASD- 
84-28 if the parties have not resolved the 
remaining issues by that time. 

Interested persons are invited to 
submit written comments concerning the 
submission within 21 days from the date 
of publication in the Federal Register. 
Persons submitting comments should file 
six copies with the Secretary of the 
Securities and Exchange Commission. 
450 Fifth Street. N.W., Washington. D C. 
20549. Comments should refer to File No. 
SR-NASD-84-32. Copies of the 
submission and all related Items, other 
than those which may be withheld from 
the public in accordance with the 
provisions of 5 U.S.C. 552. Public 
Reference Room. 450 Fifth Street. N.W.. 
Washington, D.C. Copies of the filing 
also will be made available at the 
principal office of the NASD. 

The Commission finds (hat the 
proposed rule change is consistent with 
the requirements of the Act aud the 


" Letter to Kenneth 1 Ruwnbtum. President. 
Midwest, truer* C Richard jutbre. Esecoftvc Viet 
President NASU dared December XZ. WH4 The 
letter slates that ~|tfbc?odj issues rrmaimnu U» be 
resolved «i* protection of the NASO*» trademark 
and service markrt in ~Nit*d*q~ end provision by 
|Midwest| at m sufficiently detailed description of 
the MAX-OTC service as envisioned by lire 
contract* 

• The Cnrwnisxuin *d*o writ! consider the parties 
negotiating progre s s in connection with its review af 
SR-NASD-S4-J0. which contains n generaI 
description of SOES and must br approved prior to 
SOES moving from ptlot status to a permanent 

system 
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rules and regulations thereunder 
applicable to the NASD and, in 
particular, the requirements of section 
1lA(a)(1)(B) and the rules and 
regulations thereunder. 

The Commission finds good cause for 
approving the proposed rule change 
prior to the thirtieth day after the date of 
publication of notice of filing thereof in 
that accelerated approval and the 
commencement of SOES operation will 
benefit public investors by providing 
more rapid and cost-effective processing 
of transactions while assuring that such 
transactions are affected at the best 
price available in the market at any 
particular point in time. The 
Commission recognizes that the NASD 
has prepared its system for initial 
operation on December 14.1984 and its 
members also have prepared for initial 
operation on that date. The Commission 
also notes that the issues involving 
SOES have been noticed for public 
comment and. as discussed above, 7 the 
Commission believes that the benefits of 
approval of this temporary rule change 
outweigh any potential adverse effects 
to the commentators or other market 
participants during the short period of 
the rule change's effectiveness. 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act. that the 
proposed rule change referenced above 
be, and hereby is, approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority, 
fohn Wheeler. 

Secretory . 

|FR Doc, B5-638 Filed 1-10-85; 8:45 am) 

BILLING CO<OC SOtO-Oi-N 


( SR-NYSE-84-36; RD. No. 216351 

Self-Regulatory Organizations; New 
York Stock Exchange, Inc^ Order 
Approving Proposed Rule Change 

liinuury 7.1985. 

The New York Stock Exchange. Inc. 
("NYSE"), 11 Wall Street. New York, 
New York 10005. submitted on 
November 13.1984, copies of a proposed 
rule change pursuant to Section 19(b)(1) 
of the Securities Exchange Act of 1934 
("Act") and Rule 19b-4 thereunder, to 
institute rate increases affecting initial 
and continuing annual listing fees for 
both equity securities and bonds. 
According to the NYSE, the fee increase, 
effective January 1,1985. will serve to 
partially offset the increased costs of 
marketplace services provided by the 
Exchange. 


’See pp 3-4. Supra. 


Notice of the proposed rule change 
together with the specific revised rate 
increase for both equity securities and 
bonds was given by the issuance of a 
Commission release (Securities 
Exchange Act Release No. 21510, 
November 21.1984) and by publication 
in the Federal Register (49 FR 47145, 
November 30.1984). All written 
statements filed with the Commission 
and all written communications 
between the Commission and any 
person relating to the proposed rule 
change were considered and (with the 
exception of those statements or 
communications which may be withheld 
from the public In accordance with the 
provisions of 5 U.S.C, f 552) were made 
available to the public at the 
Commission's Public reference Room. 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange and, in particular, the 
requirements of Section 8, and the Rules 
and the Regulations thereunder. 

It is therefore ordered, pursuant to 
Section 19(b)(2J of the Act that the 
above-mentioned proposed rule change 
be, and hereby is, approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

John Wheoler, 

Secretary. 

|FR Doc. 85-833 Filed 1-10-65; 8:45 am) 

BILLING COOL S010-01-M 


SMALL BUSINESS ADMINISTRATION 

I Designation of Disaster Loan Area *6210; 
Arndt. #31 

Designation of Disaster Loan Area; 
California 

The above numbered designation of 
Disaster Loan Area (49 FR 43142). 
Amendment *1 (49 FR 45516). and 
Amendment #2 (49 FR 47584) are 
amended by adding San Diego County 
within the State of California, as a result 
of Pub. L 98-473, El Nino related ocean 
conditions in the Pacific Ocean 
beginning December 1982. All other 
information remains the same. I.e.. 
applications for loans for economic 
injury may be Hied until the close of 
business on July 22.1985. 

(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008) 


Dated: January 3.1985. 

Robert A. Turnbull. 

Acting Administrator. 

|FR Doc. 85-793 Filed 1-10-85: 8:45 um\ 

SILLING COOL *025-01-11 


(Application No. 09/09-0357J 

Latigo Capital Partners II; Application 
for a License To Operate as a Small 
Business Investment Company 

Notice Is hereby given that an 
application has been filed with the 
Small Business Administration (SBA| 
pursuant to section 107.102 of the 
Regulations governing small business 
investment companies (13 CFR 107 102 
(1985)) for a license to operate as a small 
business investment company (SB1C) 
under the Small Business Investment 
Act of 1958 (the Act), (15 U.S.C. et seg.J, 
and the Rules and Regulations 
promulgated thereunder. 

Applicant: Latigo Capital Partners II 
Address: 23410 Civic Center Way, Suite 
E-2. Malibu. CA 90265 
Donald Peterson. 23410 Civic Center 
Way. Suite E-2, Malibu, CA 90265- 
General Partner 

Robert A. Peterson, 23410 Civic Center 
Way. Suite E-2, Malibu. CA 90265— 
General Partner 

Latigo Ventures II, Limited Partner 
Ownership—99 percent 
Cambridge Partners, 23410 Civic Center 
Way. Suite E-2. Malibu. California- 
General Partner of Applicant's 
Limited Partner, 20% of Applicant s 
Partner 

Donald Peterson owns 50 percent of 
Cambridge Partners 
Proposed Private Capital: $1,010,000 
Area of Operations: State of California. 

Matters Involved in SBA’s 
consideration of the application Includo 
the general business reputation and 
character of the proposed owners and 
management, and the probability of 
successful operations of the applicant 
under their management, and including 
profitability and financial soundness in 
accordance with the Small Business 
Investment Act and the SBA Rules and 
Regulations. 

Notice is hereby given that any person 
may. not later than 30 days from the 
date of publication of this Notice, submit 
written comments to the Deputy 
Associate Administrator for Investment. 
Small Business Administration. 1441 "L* 
Street NW, Washington, D.C. 20416. 

A copy of this Notice should be publish!?*] 
once in a newspaper of general circulation tn 
Ihp Malibu. California area. 
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(Quito# of Federal Domestic Assistance 
No 59.011. Sm.ill Businri* 

)nu Mmimt Companies) 

Dated: |anuiir% 4. 1985. 

Robert C. Uneberry, 

tkpvty \ $MociatK A (at 

neitli 

|KR Doc 85-792 Filed 1-10-55 8 45 «m| 

VUWG COOC 5075-01-M 


Notice of Action Subject to 
Intergovernmental Review 

agency: Small Business Administration. 
action: Notice of Action Subject to 
Intergovernmental Review Under 
Executive Order 12372. 

summary: This notice provides for 
public awareness of SBA’s intention to 
fund for the first time an additional 
Small Business Development Center 
JSU13CJ in Sacramento, California, 
during fiscal year 1985. Currently, there 
art* 36 SBDC’s in existence. This notice 
also provides a description of the SBDC 
program by setting forth a condensed 
version of the program announcement 
which has been furnished to the 
proposal developer for the SBDC to be 
funded. This publication is being made 
to provide the State single point of 
contact, designated pursuant to 
Executive Order 12372, and other 
interested State and local entities, the 
opportunity to comment on the proposed 
funding in accord with the Executive 
Order and SBA’s regulations found at 13 
CFR Part 135. 

date: Comments will be received until 
March 12,1985. 

address: Comments should be 
addressed to Mrs. (ohnnie L. Albertson. 
Deputy Associate Administrator for 
SBDC Programs, U.S. Small Business 
Administration. 1441 L Street. NW.. 
Washington. D.C. 20416. 

TOR FURTHER INFORMATION CONTACT: 
Mrs. (ohnnie L. Albertson. (202) 653- 
6768. 

SBA is bound by the provisions of 
Executive Order 12372, 

Intergovernmental Review of Federal 
Programs.*’ SBA has promulgated 
regulations spelling out its obligations 
under that Executive Order. See 13 CFR 
Part 135, effective September 30. 1983. 

In accord with these regulations, 
specifically $ 135.4. SBA is publishing 
this notice to provide public awareness 
,( f the pending application for funding of 
the proposed Small Business 
Development Center (SBDC). Also, 
published herewith is an annotated 
program announcement describing the 
hBDC program in detail. 

1 he proposed SBDC will be funded at 
the earliest practicable date following 


the GO-day comment period. However 
no funding will occur unless all 
comments have been considered. 
Relevant information identifying this 
SBDC and providing the mailing address 
of the proposal developer is provided 
below. In addition to his publication, a 
copy of ths notice is being 
simultaneously furnished to the affected 
State singly point of contact which has 
been established under the Executive 
Order. 

The State single point of contact and 
other interested State and local entities 
are expected to advise the relevant 
proposal developer of their comments 
regarding the proposed funding in 
writing as soon as possible. Copies of 
such written comments must also be 
furnished to Mrs. Johnnie L Albertson. 
Deputy Associate Administrator for 
SBDC Programs. U.S. Small Business 
Administration 1441 L Street. NW.. 
Washington. D.C. 20416. Comments will 
be accepted by the relevant proposal 
developer and SBA for a period of two 
months (60 days) from the date of 
publication of this notice, live relevant 
proposal developer will make every 
effort to accommodate these comments 
during the 60-day period. It the 
comments cannot be accommodated by 
the relevant proposal developer, SBA 
will, prior to funding the proposed 
SBDC. either attain accommodation of 
any comments or furnish and 
explanation to the commener of why 
accommodation cannot be attained prior 
to funding the SBDC. 

Description of the SBDC Program 

Small Business Development Center 
Program is a major management 
assistance delivery program of the U.S. 
Small Business Administration. SBDC’s 
are authorized under Section 21 of the 
Small Business Act (15 U.S.C. 648). 
SBDCs opeate pursuant to the 
provisions of Section 21, a Notice of 
Award (Cooperative Agreement) issued 
by SBA. and a Program announcement. • 
The Program represents a partnership 
between SBA and the State-cndorded 
organization receiving Federal 
assistance for its operation. SBDC’s 
operate on the basis of a State plan 
which provides small business 
assistance throughout the State. As a 
condition to any financial award made 
to an applicant, an additional amount 
equal to the amount of assistance 
provided by SBA must be provided to 
the SBDC from sources other than the 
Federal Government. 

Purpose and Scope 

The SBDC Program has been designed 
to meet the specialized and complex 
management and technical assistance 


needs of the small business community. 
SBDC’s focus on providing indepth 
quality assistance to small businesses in 
all areas which promote growth, 
expansion, innovation, increased 
productivity and management 
improvement. SBDC’s act in an 
advocacy role to promote local small 
business interests. SBDC’s concentrate 
on developing the unique resources of 
the university system, the private sector, 
and State and local governments to 
provide services to the small business 
community which are not available 
elsewhere. SBDC's coordinate with 
other SBA programs of management 
assistance and utilize the expertise of 
these affiliated resources to expand 
services and avoid duplication of effort. 

Program Objectives 

The overall objective of the SBDC 
Program is to leverage Federal dollars 
and resources with those of the State 
academic community and private sector 
to: 

(a) Strengthen the small business 
community; 

(b) Contribute to the economic growth 
of the communities served; 

(r) Make assistance available to more 
small businesses than is now possible 
with present Federal resources; and 

(d) Create a broader based delivery 
system to the small business community. 

SBDC Program Organization 

SBDC's are organized to provide 
maximum services to the local small 
business community. The lead SBDC 
receives financial assistance from fhe 
SBA to operate a statewide SBDC 
Program. In states where more than one 
organization receives SBA financial 
assistance to operate an SBDC, each 
lead SBDC is responsible for Program 
operations throughout a specific regional 
area to be served by the SBDC. The lead 
SBDC is responsible for establishing a 
network of SBDC subcenters to offer 
service coverage to the small business 
community. The SBDC network is 
managed and directed by a single full* 
time Director. SBDC's must ensure that 
at least 80 percent of Federal funds 
provided are used to provide services to 
small businesses. To the extent possible. 
SBDC’s provide services by enlisting 
volunteer and other low cost resources 
on a statewide basis. 

SBDC Services 

The specific types of services to be 
offered are developed in coordination 
with the SBA district office which has 
jurisdiction over a given SBDC. SBDC’s 
emphasize the provision of indepth, 
high-quality assistance to small business 
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owner* or prospective small business 
owners in complex areas that require 
specilized expertise. These areas may 
include. Imi are not limited lo. 
management, marketing, financing, 
accounting, strategic planning, 
regulation and taxation, capital 
formation, procurement assistance, 
human resource management, 
production, operations, economic and 
business data analysis, engineering, 
technology transfer, innovation and 
research, new product development, 
product analysis, plant layout and 
design, agribusiness, computer 
application, business law information, 
and referral (any legal services beyond 
basic legal information and referral 
require the endorsement of the State Bot 
Association), exporting, office 
automation, site selection, or any other 
areas of assistance required to promote 
small business growth, expansion, and 
productivity within the State. 

The degree to which SBDC resources 
are directed towards specific areas of 
assistance is determined by local 
community needs. SBA priorities and 
SBDC Program objectives and agreed 
upon by the SBA district office and the 
SBDC 

The SBDC'. must offer quality training 
to improve the skills and knowledge of 
existing nod prospective small business 
owners. As a general guideline. SBDCs 
should emphasize the provision of 
training in specialized areas other than 
basic small business management 
subjects. SBDCs should also emphasize 
training designed to reach particular 
audiences such as members of SBA 
priority and special emphasis groups. 

SBDC Program Requirements 

The SBDC is responsible to the SBA 
for ensuring that all programmatic and 
financial requirements imposed upon 
them by statute or agreement are met 
The SBDC must ussure that quality 
assistance and training in management 
and technical areas Is provided to the 
State small business community through 
the State SBDC network. As a condition 
of this agreement the SBUC must 
perform but not be limited to the 
following activities 

(a) The SBDC ensures that serv ices 
are provided as dose as possible to 
5»moll business population centers. This 
is accomplished through the 
establishment of SBDC subcenters. 

(b) The SBDC ensures that lists of 
local and regional private consultants 
are maintained at the lead SBDC and 
each SBDC subcenter. The SBDC utilizes 
and provides compensation to qualified 
small business vendors such us private 
management consultants, private 


consulting engineers, and private testing 
laboratories. 

(c) The SBDC rs reponsible for the 
development and expansion of 
resources within the State, particularly 
the development of new resource* to 
assist small business that are not 
presently associated with the SBA 
district offBce 

fd) The SBDC ensures that working 
relationships and open communications 
exist within the financial and 
investment communities, and with legal 
associations, private consultants, as 
well as small business groups and 
associations to help address the needs 
of the small business community. 

(e) The SBDC ensures that assistance 
is provided lo SBA special emphasis 
groups throughout the SBDC network. 
This assistance shall be provided to 
veterans, women, exporters, the 
handicapped, and minorities as well as 
any other groups designated a priority 
by SBA. Services provided to special 
emphasis groups shall he performed as 
part of the Cooperative Agreement. 

Advance Understandings 

fa) Lead SBDCs shall operate on a 40- 
hour week basis, or during normal State 
business hours, with National holidays 
or State holidays as applicable 
excluded. 

(b) SBDC subcenters shall be operated 
on a full-time basis. The lead SBDC 
shall ensure that staffing is adequate to 
meet the needs of the small business 

community. 

(c) All counseling assistance offered 
through the Small Business Development 
Center network shall be provided at no 
cost to the client. 

Dated* hum’try 7.1065. 

IreMflume 
Acting Administrator. 

Address of Proposed SBDC and 
Proposal Developer 

Ms. Christy M Campbell. Slate of 

California Department of Commerce. 

1121 L Street, Suite 600. Sacramento. 

California 95614. (916) 324-6102. 

[FR Doc 65-7*5 Filed i-UMtt, 645 am) 

BILLING COOS 


Reporting and Recordkeeping 
Requirement Under 0M8 Review 

agency; Small Business A dm mist rati on. 
ACTION: Notice of Reporting and 
Recordkeeping Requirement Submitted 
for OMB Review. 

summary: Under the provisions or the 
Paperwork Reduction Act (44 U.S.C 
Chapter 35), agencies are required fo 
.submit proposed reporting and 


recordkeeping requirement to OMB far 
review and approval, and to publish 
notice in the Federal Register that the 
agency has made such a submission 
date: Comments must be received on m 
before February 1.1985. If you Mtkipafc 
commenting on a submission but find 
that time to prepare will prevent you 
from submitting comments promptly 
advise the OMB reviewer and the 
Agency Clearance Officer of your inteat 
as early as possible before the comment 
deadline. 

Copies: Copies of the form, request for 
clearance (S.F 63). supporting 
statement, instructions, and other 
documents submitted to OMB for review 
may be obtained from the Agency 
Clearance Officer. Submit comments to 
the Agency Clearance Officer and the 
OMB Reviewer. 


FOR FURTHER INFORMATION CONTACT: 

Agency Clearance Officer: Elizabeth 
M. Zaic. Small Business Administrate 
1441 L St.. N.W- Room 2130 Washington. 
D.G. 20416, Telephone: (202) 653-65. !& 

OMB Reviewer Kenneth B Allen 
Office of Information and Regulate v 
Affairs. Office of Management and 
Budget Room 3235, New Executive 
Office Building. Washington. D.C 20503 
Telephone: (202) 395-3765. 


Information Collection Submitted for 
Review 


Title: SBDC Clearinghouse Feasibly 
Study 

Frequency: One time reporting 
Description of Respondents: Information 
will be obtained from the small 
business development companies 
presently participating in the program. 
The information obtained will be used 
lo determine, the type of 
clearinghouse needed, best location, 
required resources, issues surrounding 
computerization. 

Annual Responses: 43 
Annual Burden Hours: 150 
Type of Request: New, 


Dated: January 7. 1965, 

Richard Vtxai hero. 

Acting Cluet. Information Resounds 
Mauq&umtnt Brunch Small Buxines* 
AdsuiatslrulUm. 

|FR Doc. 65-694 Filed l~t0~65; 645 *»m| 

6U.UWG COOC MBS4I-M 
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ms 

the 


Region dl Advisory Council Meeting 

The U.S, Small Business 
Administration Region II? Advisory 
Council, located m the geographical «refl 
of Philadelphia. Pennsylvania, will hold 
a public meeting at 8:30 a m. 
Wednesday. January 23. 1985. at the 
Federal Reserve Bonk of Philadelphia. 
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100 V 6th Street, Philadelphia. 
Pennsylvania, to discuss such matters as 
may he presented by members, stall of 
lhi* U S. Smull Business Administration, 
or others present. 

For further information, write or cal! 
William T. Cennetti. District Director • 
U S- Small Business Administration. 

One Bala Plaza. Suite 400-East Lobby. 

231 St. Asaphs Road. Bala Cynwyd. 
Pennsylvania 19004 (215) 596-5801 
ttari M Nowak. 

I); net or, Office of Advisory Councils 
l.wuary 7. 1985, 

|f W Dor. 85-895 Filed l-lf*-85; 6 45 .im| 

BILL IMG COOC B02S-01-M 


DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

National Airspace Review 
Enhancement (NARE) 

Co: red ion 

In l*R Doc. 84-32943 beginning on page 
4H402 in the issue of Wednesday. 

I)» (.rml>«»r 19.1984. make the following 

correction: 

On page 49402. second column 
paragraph (3), in the seventh line from 
the bottom, insert the following after the 

wurd “for”: 

Administration. A AD-1. Also, the FAA 
Associate Administrators for” 

BILLING COOC 1505-01-11 


Federal Highway Administration 

Environmental Impact Statement; 
Passaic County, NJ 

The FHWA is issuing this notice to 
advise the public that an environmental 
impact statement will be prepared for a 
proposed highway project in Passaic 
County. New Jersey. 

FOR FURTHER INFORMATION CONTACT' 
l-lovd | Jacobs, Staff Specialist for the 
Environment, Federal Highway 
Administration. 25 Scotch Road. Second 
I loor, Trenton, New Jersey 08628. 
Telephone: (GG9) 989-2169. 
SUPPLEMENTARY INFORMATION: T he 
HIWA. in cooperation with the New 
I' rscy Department of Transportation 
IN I DOT) will be preparing an 
F.rmronmental Impact Statement on « 
piopota! to construct, on new alignment. 
an extension of Route 21 Freeway 
(07NJ810013) in Passaic County, New 
Jersey. 

I he proposed project would consist of 
Jhc construction of a four tune freeway 
between the. existing terminus of Route 
21 freeway near Monroe Street, Possum 


City, to Route 46 in Clifton, a distance of 
approximately two miles. 

The purpose of the proposed project is 
to relieve congestion on local streets 
caused by through traffic and high truck 
volumes at the present terminus of 
Route 21 near Monroe Street in Passaic, 
and on other local streets such as 
Dayton Avenue. Parker Avenue, Randoif 
Avenue, and Lexington Avenue. The 
extremely high traffic volumes cause 
severe congestion and delays to local 
emergency services and unsafe 
conditions for motorists and 
pedestrians. The proposed extension of 
Route 21. in addition to relieving 
congestion on local roadways, would 
support local planning objectives. 

Alternatives under consideration 
include (1) extension as a freeway from 
the present terminus of Route 21 
Freeway in the vicinity of Monroe Street 
to Route 46. (2) Shift A. an easterly shift 
to reduce encroachment on the Dundee 
Canal, a site listed on the National 
Register of I iistoric Places, (3) Shift B. 
this alignment utilizes the land between 
the canal and the river and is also 
intended to avoid the canal. (4) the No- 
Build Alternative. The FHWA and 
NJDOT will consult with other 
government agencies on their areas of 
responsibility. A formal scoping meeting 
will be held if sufficient interest is 
expressed and Federal and State 
agencies with permit or commenting 
responsibilities will be invited. 
Informaiion meetings will also be held 
for the public in the project area. 

Issued on: January 4.1985 
|ohn ). Kessler. |r.» 

Division Administrator, Trenton, New Jersey 
(FR Doc 85-920 Filed 1-10-85: 845 tim| 

BILLING CODE UtO-22-M 


Research and Special Programs 
Administration 

Applications for Renewal or 
Modification of Exemptions or 
Applications to Become a Party to an 
Exemption 

AGENCY: Materials Transportation 
Bureau. DOT. 

action: List of Applications for Renewal 
or modification of Exemptions or 
Application to Become a Party to an 
Exemption. 

summary: In accordance with the 
procedures governing the application 
for, and the processing of. exemptions 
from the Department of Transportation's 
Hazardous Materials Regulations (49 
CFR Part 107, Subpart B). notice is 
hereby given that the Office of 
I lazardous Materials Regulation of the 


Materials Transportation Bureau has 
received the applications described 
herein. This notice is abbreviated to 
expedite docketing and public notice. 
Because the sections affected, modes of 
transportation, and the nature of 
application have been shown in earlier 
Federal Register publications, they are 
not repeated here. Except as otherwise 
noted, renewal applications are for 
extension of the exemption terms only. 
Where changes are requested (e g. to 
provide for additional hazardous 
materials, packaging design changes, 
additional mode of transportation, etc. 
they are described in footnotes to the 
application number. Application 
numbers with the suffix “X” denote 
renewal; application numbers with the 
suffix ”P“ denote party to. These 
applications have been separated from 
the new applications for exemptions to 
facilitate processing. 

oates: Comment period closes January' 
25. 1983. 

adoress comments to: Dockets 
Branch. Office of Regulatory Planning 
and Analysis. Materials Transportation 
Bureau. U.S. Department of 
Transportation. Washington. DC 20590. 

Comments should refer to the 
application number and be submitted in 
triplicate. 

for further information contact: 

Copies of the applications are available 
for inspection in the Dockets Branch. 
Room 8428, Nassif Building. 400 7th 
Street. SW.. Washington. DC. 


AppfcC Alton 

No 

-1 

Apple** 

Renewal 

of 

*samp» 

lion 

2O0O-X 

liraon CtrtM* Corp Danbury, CT 

2000 

2*09-X 

Unrtad Tachnotopa* Corp. San 
Jo%o CA 

2709 

3109-X 

US Oapartmtri of DaNnac. 
WaaNngion, DC 

3U« 

3109-X 

MR T#«iro»t. toe Pacocrm CA -- 

3109 

4242'X 

US Department of Dafanar 
WaaNngSon, DC 

4242 

*064-X 

Union Cart** Corp. Danbury. CT 

4064 

5022-X 

Unfead r«cfnoto^i Corp . San 
Jokv CA. 

5022 

S022-X 

Morton 1h<*o» Inc E felon, MD 

5022 

5206-X 

Matafr Powder Co. HfctMnQ MN. 

5206 

5200* X 

Aurtn Powder Co Ckvatand, On 

5206 

52<6-x 

Rjcftwei intomaaonaf Corp. Ana 
bean, CA 

M46 

5043 X 

umon Cartwto Corp Danbury. CT * 

5643 

6125- X 

Do m Chemical Co, Urtarvd. Mi 

6i26 

66 

Fitnw*i Inc , Atnuml UA 

6629 

6666-X 

1 Chiton Metal Product Dmaon, Chi¬ 
ton Wi 


•m*x . 

1 E 1. du Pori da Namoua A Co 
»r* WAnngfcyi OF 

0773 

7252-X 

f I du Pori du Namour* A Co 
fnc WrnrHjtcm. DC 

7252 

7413 X j 

1 Chiton Meta; Product* Ovmon 
Chiton, Wl 

7413 

7706-X 

HTL toduttoe*. toe. Duarte CA* 

7706 

7862.X 

General Clectnc Co MAwetiie* 

Wi 

7962 

7»73 X 

Bromine Compound*. Lto. Bear 
Shnva. lara«4 

Tiro 

•017-X 

Air Products and Chemcafe, Inc. 
Alwriown PA 

80*7 
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AppOceticn 

No 

SopAniN 

Renewal 

or 

eaomp. 

won 

8063-X__ 

Uatoon NogMon Co. Saa Ft» 

ciico. CA. 

aoo 

•ooe x 

PS Contiwr Coflptof. 
toe. Earn Hiwnphwv CT • 

so* 

en»-x._ 

Unrvaraly at Harvard. CoAaga 
Part. MO 

6121 


Utoon Carter* Corp. Danbury CT 

6t2t 

0'29-X_ 

Hoptona AgrtctAuraf OmmcM Co. 
Mudrfton WV 

BW6 

ll»x. 

E 1 du Pour (to Hemon 6 Co. 

tot. W*mng*»v OE 

#*2t 

8»29 X _ 

UfW Cartxto Agneufeaal Products 
Co, DarCxxy. CT 

8129 

8184-X—_ 

Tiopm Corp Soft la*a Cay. UT _ J 

•164 

•214-X_ 

MrcwJoe Bern o* Norto Amtoo. 
Inc. Momvttto. NJ • 

6214 

83«»-X_ 

V«dow Soring toafrument Cou toe. 
U6 m Spnrg> OH 

•361 

B44S-X _ 

RcNne ErMrocanentai Sown, 
ire . OtoJtff FortJ. PA 

6445 

•5l9-X_ 

amm Poadar k irteBmattonti UP, 
Mon*. FL 

M16 

0523-X - 

Famat-Girsl. Pan* Franca___ 

•S23 

B564-X_ 

Eaten Cterp toi mm*f Bunlier Rante 
Etoaronc %itmiL BiiHWi MS 
togo CA. 

66M 

8S69-X 

GonorM Oytnmc* Corp. Fort 
Worth. TX 

6«1 

tses-x 

US Dopirtn«nl of Dtfenw. 

WMtonglon, DC 

6560 

6571-X _ 

EM Scone*, Chamax OH__ 

6571 

0737-X._ 

Wwtto Egutoowm Co. Santo tom 
CA 

6737 

MU-X_ 

8Cowipototot InduatoMk 
toe . Pomone. CA * 

•814 

§ais-x„ 

Ati*» Itowoor Co. Ototoe. TX _ 

8816 

qmi y___ 

Mftor Tftonportfe, toe, JkAioa, 
MS 

8864 

eeT2-x__ - 

Chwao Boy Co. Owe Sf«A. «.*_ 

8672 

sooi-x._ 

Hoptone AgrtoA#af ChomcaJ Co. 

Ntodteon. W1 

8001 

6001-X_ 

Sowecc Inc , AmorAo, TX , 

8901 

8804-X_ 

Koeh Huber toe.. Oudport. MS 

8904 

1*917-X._ 

ItetotoorvKrtodMrt Co. toe. Bom 
ID 

8817 

694Q-X. 

Sf<+6* CTtomcoto me. Bouhtor 
CO 

8940 

•947-X_ 

Tornmmc* too. WOrcoito*. NM 

8947 

W46-X.. 

immune Nwctooi Corp. Stotootor. 
MN 

6948 

•963-X. 

FOMOO, toe. Brookportk O 

•953 

Wtt-X. 

Otmix toduMnot. toe, Houtoon. 
TX 

•655 

096S-X _ 

Prm—d Stool Toni Co. toe, M4- 
iwtoA—. Wi 

8965 

Bf9CA-X_ 

Ooguou Coro. Totorboro. Hi_ 

8066 

8*63-X.- . 

Urwevooi Propolwon Co, toe, 

Ntonw. AZ 

6963 

W6S-X_ 

Corp , StomfcvO. CT _ 

0885 

M65-X._ 

Worum Chorracol Co, $«nr Pto>. 
MN 

6995 

901PX._. 

Comptobon Scrvco*. toe. Lofty 
one, LA 

9019 

0057 X 

Olympc Otorncai Oe. Orange 
CA* 

9057 

93».X_ 

RMS Producto, toe, Sn» Vtotoy. 
CA* 

9306 


• To twn+m. lo mafra cartam proper none ratoto 

and travH nma change* and lo ***» raienatc a lo carta* 
vaohnfl rpport% and aopactor* 

*To autfionza carbon dodi atm 2% by aafem, 

nonteram atet »aa a» a OMronal ooraraodto and to ocfcda an 
KMWd dtayn pnrssum mat 

*To ewiteorua an addaonal gaa nM rn—farf aa an 

*a*TTmabto ^aa 

•To mANmaa atc*toord e om im n tor mpment o* poo 
a*e raevanr avitoma. 

•To ran** and to rrwPfy toe tormoto ertona and to mod«y 
data tor cytoidara o*ar 4 toot to tonph 

'To autaama ehcroor* of lubber aerap. ftemmetda aohd 
aa an a OPx n a oomrxxWy and to auihora* bur*, bag* to ba 
meruiaetLred or 3 art p eNe8»yton e 
•To aotooma an afex'iato aV« vatva water to toe on# 
praaanpy autoontad aaccpt tor anepe of ade port to Pa weed 
on cbtorma coryo tania 

•To autooma none arttf not to aaoaad >0%. daaaad a» 
an out/ar. aa an addaorW comaortof 


fppbCAton 

• 

Pa^be* to 

2562-P- 

S^ntotorow Corp. Parappor^ Hi __ 

2582 

5600-P_ 

Syntodhon Corp. Parajoai 1 !. NJ» 

woo 

5951-P_ 

Jonoa Ctormcite toe. Cwoonto 
NY 

9061 

•267 -P,„ 

im (fuuiaf RN ■ || r - r - ---tto.; 

1 IB9UL1 tOrWNI Rf 

6267 

«^52-P_ 

Teno Corp . Cndwat CM— 

4762 

7062-P_ 

Ballard Teohnotogiaa Corp. North 
Vancouver. BC 

7952 

•12S4*_ 

M Sanacoa. WeM Ooetor. Oh 

8128 

6129^_ 

Spencer 10*091 CW?»on of Toe- 
eon. toe. Buhafo. NY 

6129 

6129-P _ 

Retoee XoMaxete Corp. doaMyn. 
NY 

8 U 8 

6129-P_ 

Ftod NufcHneon Cenoer Reeeerch 
Center Seadto WA 

•129 

•230-P - 

Smskv Cteenwi. alp. On of Sweater 

totorumanta. Sidnay. SC. 

Canada 

6230 

6445-P_ 

SET UxmS Waato SrCeraa. toe. 
toeHl 

9445 

6445-P„ 

Rate Rate arch Corp, B 100 VW 

NY 

•445 

•445-P_ 

E mronmentu Technology SpaciaP 
fy Sarncoe. Weel Creator. OH 

6446 

6445-P_ 

Emvonmontal Raaponee, toe, 
Haatodla. TH 

6445 

»445-P_ 

Norttoeaatom Uneraraay. Ewaneicn. 

tL 

•445 

•645-P _ 

Foie Way toggrg 6 PertoratiQ. 
toe, Colorado City. TX 

8645 

R'iMLP 

DAvV*r 

Flopettol Johnaory Homton. TX-. 

W 66 

9294-P _ 

Oocxiantol OvwtwcaJ Corp. Napra 
Fait, NY 

8294 

9374-P- 

PON Cal Naftci. toe. SlocHon. 
CA 

0374 


This notice of receipt of applications 
for renewal of exemptions and for party 
to an exemption is published in 
accordance with Section 107 of the 
Hazardous Materials Transportation 
Act (49 U.S.C. 1006; 49 CFR 1.53(e)). 


New Exemptions 


Issued in Wtiahingfon. DC. on January 4 
1905. 

(oMiph T. Huminji 

Chief, Exemptions and Approvals Oivmkxn, 
Office of Hatardous Materials Regulatu^ 
Materials Transportation Bureau. 

|f R Doc S5-925 Filed 1-10-85: 445 mm\ 

BILLIMG COO€ 4*^0-40-11 


Applications for Exemptions 

agency; Materials Transportation 
Bureau. DOT. 

action: List of Applicants for 
Exemptions. 


summary: In accordance with the 
procedures governing the application 
for* and the processing of. exempting 
from the Department of Transportat ion's 
Hazardous Materials Regulations (49 
6FR Part 107, Subpart B), notice is 
hereby given that the Office of 
Hazardous Materials Regulation of the 
Materials Transportation Bureau ha* 
received the applications described 
herein. Each mode of transportation for 
which a particular exemption is 
requested is indicated by a number in 
the “Nature of Application" portion of 
the table below as follows; 1-Motor 
vehicle, 2-Rail freight, 3-Cargo vessel 4 
Cargo-only aircraft, 5 Passenger 
carrying aircrafts 

DATE: Comment period closes February 
11,1985. 

ADDRESS COMMENTS TO: Dockets 
Branch, Office of Regulatory Planning 
and Analysis Materials Transports: ) 
Bureau U.S. Department of 
Transportation Washington. DC 20590 

Comments should refer to the 
application number and be submitted in 
triplicate. 

FOR FURTHER INFORMATION CONTACT; 

Copies of the applications are available 
for inspection in the Dockets Branch 
Room 6426. Nassif Building. 400 7th 
Street, SW., Washington. DC. 
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New Exemptions—C ontinued 



This notice of receipt of applications 
for new exemptions is published in 
accordance with Section 107 of the 
Hazardous Materials Transportation 
Act (49 U.S.C. 1806: 49 CFR 1.53(e)). 
Issued in Washington. DC. on January 4. 

\m 

Joseph T. Homing, 

Chief, Exempt fans and Approvals Division. 
Office of Hazardous Materials Regulation. 
Materials Transportation Bureau. 

|FR Doc. 85-924 Filed 1-10-85: 8:45 aroj 
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Sunshine Act Meetings Federal RegUter 

VoL 50, No. B 
Friday, January 11, 1985 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub, L. 94-409) 5 U S.C. 552b(e)(3). 


CONTENTS 

Items 


Fedoral Deposit Insurance Corpora* 

Federal Maritime Commission...^ . 2 

Occupational Safety and Health 

Review Commission .«... _... 3, 4 

Uniformed Services University of the 
Health Sciences __....__ 5 


1 

FEOERAL DEPOSIT INSURANCE 
CORPORATION 

Agency Meeting 

Pursuant to the provisions of the 
“Government in the Sunshine Act*' (5 
U.S.C. 552b), notice is hereby given that 
at 2:25 p.m. on Tuesday, January 8,1985, 
the Board of Directors of the Federal 
Deposit Insurance Corporation met in 
closed session, by telephone conference 
call, to adopt a resolution making funds 
available for the payment of insured 
deposits made in State Bank of 
Dannebrog, Dannebrog, Nebraska, 
which was closed by the Director of 
Banking and Finance for the State of 
Nebraska on Monday, January 7.1985. 

in calling the meeting, the Board 
determined on motion of Chairman 
William M. Isaac, seconded by Director 
Irvine H. Sprague (Appointive), 
concurred in by Mr. Michael A Mancusi, 
acting in the place and stead of Director 
C. T. Conover (Comptroller of the 
Currency), that Corporation business 
required its consideration of the matter 
on less than seven days* notice to the 
public: that no earlier notice of the 
meeting was practicable: that the public 
interest did not require consideration of 
the matter in a meeting open to public 
observation: and that the matter could 
be considered in a closed meeting 
pursuant to subsections (c)(8), 
(c)(9)(A)(ii), and (c)(9)(B) of the 
“Government in the Sunshine Act** (5 
U.S.C. 552b(c)(8). (c)(9)(A)(ii), and 
(c)(9)(B)). 

Duted: January 9. 1965. 


Federal Deposit Insurance Corporation. 
Iloyle L Robinson. 

Executive Secretary. 

(FR Doc. 85-1000 Filed 1-9-85: 3:05 pm) 

BILLING COOC *714-01-41 


2 

FEDERAL MARITIME COMMISSION 

time and date: 9:00 a.m„ January 10. 
1985. 

PLACE: Hearing Room One. 1100 L 
Street, N.W., Washington. D.C. 20573. 

status: Parts of the meeting will be 
open to the public. The rest of the 
meeting will be closed to the public. 

MATTER to be considered: Portions 
open to the public: 

1. Petition of Several Conferences for 
Rulemaking Proceeding Concerning 
Determination of Shippers' Associations— 
Consideration of comments submitted in 
response to notice of filing of petition. 

2. Docket No. 83-36—Notice of Inquiry and 
Intent to Review Regulation of Ports and 
Marine Terminal Operators—Consideration 
of Final Report of Inquiry Officer. 

Portions closed to the public: 

1. Petition of the American Intitutc for 
Shippers' Associations. Inc. for Amended 
Statement of Policy Concerning Status of 
Shippers* Associations Under the Shipping 
Act of 1984 —Consideration of comments 
submitted in response to the notice of filing of 
petition. 

2. Request of ”8900“ Lines, et al. that the 
Federal Maritime Commission support their 
Petition Before the Interstate Commerce 
Commission To Institute Rulemaking 
Proceeding. 

3. Matson Navigation Company Overall 
Rate Increase of 2.5 percent in the trade 
Between United Slates Pacific Coast Ports 
and Hawaii. 

4. Docket No. 84-8— The Port Authority of 
New York and New Jersey v. New York 
Shipping Association, et al., and Docket No. 
84-8— Puerto Rico Maritime Shipping 
Authority and Puerto Rico Marine 
Management. Inc. v. New York Shipping 
Association—Consideration of the Record. 

CONTACT PERSON FOR MORE 

information: Bruce A. Dombrowski, 
Assistant Secretary (202) 523-5725. 

Bruce A. Dombrowski. 

Assistant Secretary. 

[FR Doc. 65-1019 Filed 1-9-65: 3:56 pm) 

tJfLLIMG COOC ft7KH>1-M 


3 % 

OCCUPATIONAL SAFETY ANO HEALTH 
REVIEW COMMISSION 

time ano date: 10:00 o.m.. Thursday. 
February 14,1985. 

place: Suite 316,1825 K Street. NW , 
Washington, D.C. 

status: Because of the subject matter, it 
is likely that this meeting will be closed. 

matters to be considered: Discussion 

of specific cases in the Commission 
adjudicative process. 

CONTACT PERSON FOR MORE 
INFORMATION: Mrs. Mary Ann Miller 
(202) 034-4015. 

Dated: January 9,1985. 

Earl R. Ohmun. Jr.. 

Acting General Counsel. 

|FR Doc. 85-904 Filed 1-9-85; 2:30 pm| 

BILLING COOC 7*00-01 -41 


4 

OCCUPATIONAL SAFETY AND HEALTH 
REVIEW COMMISSION 

“FEDERAL REGISTER** CITATION OF 
PREVIOUS ANNOUNCEMENT: 49 FR 48649 

December 13.1984. 

PREVIOUSLY ANNOUNCED TIME AND DATE 
OF THE meeting: 10:00 a.m. on January 

17.1985. 

CHANGES in the meeting: The meeting 

is rescheduled at 10:00 a.m. on January 

24.1985. 

CONTACT PERSON FOR MORE 

information: Mrs. Mary Ann Miller 
(202) 634-4015. 

Dated: January 9.1985. 

Earl R. Ohman. Jr., 

Acting General Counsel. 

|FR Doc. 65-995 Filed 1-9-85: 2:30 pm) 

BILLING COOC 7*00-01-41 


5 

uniformed services university of the 

HEALTH SCIENCES 

AGENCY HOLOING THE MEETINO: 

Uniformed Services University of the 
Health Sciences. 

TIME AND oate: 8:00 a m., January 18, 
1985. 

place: Uniformed Services University of 
the Health Sciences. Room D3-001. 4301 
Jones Bridge Road. Bethesda. Maryland 
20814-4799. 
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status: Open — under 5 U.S.C. 

552b(e)(3). 

MATTERS CONSIDERED: 

8 00 MEETING—BOARD OF REGENTS 
(tj Approval of Minutes—November 19. 
ItfW: (2) Faculty Appointments; (3) Report- 
Admissions; (4) Report—Associate Dean for 
Operations: Budget; (5) Report—President. 
USUHS: (a) University Awards, (b) Graduate 
and Continuing Education: (1) Certification of 
Graduate Students. (2) Associate Dean for 
Continuing Education, (c) F. Edward Hebert 
School of Medicine: Internship Selections; (d) 
Henry M. Jackson Foundation for the 
Advancement of Military Medicine; (e) 
Informational Items; (6) Comments by 
Members, Board of Regents: (7) Comments by 
Chairman. Board of Regents 
New Business. 

Scheduled Meetings: April 15,1985. 

CONTACT PERSON FOR MORE 

information: Donald L Hugengruher, 
Executive Secretary of the Board of 
Regents, 202/295-3049. 

Dated: (anuary 9.1985. 

Patricia II. Means, 

OSD Federal Register Liaison Officer, 
Department of Defense. 

|KR Doc. 85-982 Filed 1-0-85:12:34 pm| 

BILLING COOC Ml0-0I'M 
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Friday 

January 11, 1985 


Part II 


Department of Labor 

Employment Standards Administration, 
Wage and Hour Division 


Minimum Wages for Federal and 
Federally Assisted Construction; General 
Wage Determination Decisions; Notice 
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DEPARTMENT OF LABOR 

Employment Standards 
Administration, Wage and Hour 
Division 

Minimum Wages for Federal and 
Federally Assisted Construction; 
General Wage Determination 
Decisions 

General wage determination decisions 
of the Secretary of Labor specify, in 
accordance with applicable law and on 
the basis of information available to the 
Department of Labor from its study of 
local wage conditions and from other 
sources, the basic hourly wage rutes and 
fringe benefit payments which are 
determined to be prevailing for the 
described classes of laborers and 
mechanics employed on construction 
projects of the character and in the 
localities specified therein. 

The determinations in these decisions 
of such prevailing rates and fringe 
benefits have been made by authority of 
the Secretary of Labor pursuant to the 
provisions of the Davis-Bacon Act of 
March 3.1931. as amended (46 Slat. 

1494. os amended. 40 U.S.C. 276a) and of 
other Federal statutes referred to in 29 
CFR 5.1 (including the statutes listed at 
36 FR 306 (1970) following Secretary of 
Labor’s Order No. 24-70) containing 
provisions for the payment of wages 
which are dependent upon 
determination by the Secretary of Labor 
under the Davis-Bacon Act; and 
pursuant to the provisions of part 1 of 
subtitle A of title 29 of Code of Federal 
Regulations. Procedure for 
Predetermination of Wage Rates, 4B FR 
19533 (1983) and of Secretary of Labor's 
Orders 9-83. 48 FR 35738 (1983). and 6- 
84. 49 FR 32473 (1984). The prevailing 
rates and fringe benefits determined in 
these decisions shall, in accordance 
with the prolusions of the foregoing 
statutes, constitute the minimum wages 
payable on Federal and federally 
assisted construction projects to 
laborers and mechanics of the specified 
classes engaged on contract w ork of the 
character and in the localities described 
therein. 

Good cause is hereby found for not 
utilizing notice and public procedure 
thereon prior to the issuance of these 
determinations as prescribed in 5 U.S.C 
553 and not providing for delay in the 
effective date as prescribed in that 
section, because the necessity to issue 
construction industry wage 


determination frequently and in large 
volume causes procedures to be 
impractical and contrary to the public 

interest. 

General wage determination decisions 
are effective from their date of 
publication in the Federal Register 
without limitation as to time and are to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and 5. 
Accordingly, the applicable decision 
together with any modifications issued 
subsequent to its publication date shall 
be made a part of every contract for 
performance of the described work 
within the geographic area indicated as 
required by an applicable Federal 
prevailing wage law and 29 CFR. Part 5. 
The wage rates contained therein shall 
be the minimum paid under such 
contract by contractors and 
subcontractors on the work. 

Modifications and Supersedeas 
Decisions to General Wage 
Determination Decisions 

Modifications and supersedeas 
decisions to general wage determination 
decisions arc based upon information 
obtained concerning changes in 
prevailing hourly wage rates and fringe 
benefit payments since the decisions 
were issued. 

The determinations of prevailing rates 
and fringe benefits made in the 
modifications and supersedeas 
decisions have been made by authority 
of the Secretary of Labor pursuant to the 
provisions of the Davis-Bacon Act of 
March 3.1931. ss amended (46 Slat. 

1494. ns amended, 40 U.S.C. 276a) and of 
othe r Federal statutes referred to in 29 
CFR 5.1 (including the statutes listed at 
36 FR 306 (1970) follow ing Secretary of 
Labor's Order No. 24-70) containing 
provisions for the payment of wages 
which are dependent upon 
determination by the Secretary of Labor 
under the Davis-Bacon Act: and 
pursuant to the provisions of Part 1 of 
Subtitle A of Title 29 of Code of Federal 
Regulations. Procedure for 
Predetermination of Wage Rates. 48 FR 
19533 (1983) and of Secretary of Labor's 
Order 6-84, 49 FR 32473 (1984). The 
prevailing rates and fringe benefits 
determined in foregoing general wage 
determination decisions, as hereby 
modified, and/or superseded shall, in 
accordance with the provisions of the 
foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 


specified classes engaged in contract 
work of the character and in the 
localities described therein. 

Modifications and supersedeas 
decisions are effective from their date of 
publication in the Federal Register 
without limitation as to time and are to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and 5. 

Any person, organization, or 
governmental agency having an interest 
in the wages determined as prevailing is 
encouraged to submit wage rate 
information for consideration by the 
Department. Further information and 
self-explanatory forms for the purpose 
of submitting this data may be obtained 
by writing to the U.S. Department of 
Labor. Employment Standards 
Administration. Wage and Hour 
Division. Office of Program Operations. 
Division of Government Wage 
Determinations. Washington, D.C. 20210 
The cause for not utilizing the 
rulemaking procedures prescribed in 5 
U.S.C. 553 has been set forth in the 
original General Determination 
Decision. 

Modifications to General Wage 
Determination Decisions 

The numbers of the decisions being 
modified and their dates of publication 
in the Federal Register are listed with 
each State. 


CAM-9022—_ _ Oci 5, ISM 

CAK-60* - ... -1 Sopi IS 1963 

■*0* OSS-Wr _ Apr 

Hvm Vo* *>‘*4-3046 _.___ ; D#C 7. IBM 


Supersedeas Decisions to General Wage 
Determination Decisions 

The numbers of the decisions being 
superseded and their dates of 
publication in the Federal Register are 
listed with each State. Supersedeas 
decision numbers are in parentheses 
following the number of the decisions 
being superseded. 
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1 Sew 30 19M 
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... Do 

VA*>302S(VAaS-»004) 
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Signed at Washington. D C . this 4th day of 
January 1985. 

|aiues L Valin, 

Assistant Administrator. 

BILLING COOC 4110-77-M 
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Friday 

January 11, 1985 


Part III 



Environmental 
Protection Agency 

40 CFR Part 266 

Hazardous Waste Management System: 
Standards for the Management of 
Specific Wastes and Specific Types of 
Facilities; Proposed Rule and Request for 
Comment 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 266 

ISWH-FRL 26BO-4I 

Hazardous Waste Management 
System: Standards for the 
Management of Specific Wastes and 
Specific Types of Facilities 

agency: Environmental Protection 
Agency. 

action: Proposed rule and request for 
comment. 


summary: Under this proposal, the 
Environmental Protection Agency (EPA) 
would begin to regulate hazardous 
waste und used oil burned for energy 
recovery in boilers and industrial 
furnaces. The proposal contains both 
substantive controls on actual burning, 
and administrative controls on persons 
who market and bum hazardous waste 
and used oil for energy recovery. The 
substantive controls on burning would 
prohibit nonindustrial boilers from 
burning hazardous waste and off- 
specification used oil (i.e., used oil that 
did not meet particular specifications for 
toxic contaminants and for flash point). 
The administrative requirements include 
notification, use of a manifest or invoice 
$> stem, and recordkeeping. This 
proposal would also expand coverage of 
existing storage standards to include 
storage of processed or blended 
hazardous waste fuels. 

date: EPA will accept public comments 
on this proposed amendment until 
March 12.1985. 

Public Hearings: Public hearings will 
be held on the following dates to obtain 
comments on the issues summarized in 
Section XU! of the preamble: February 
15.1985. February 21.1985. and 
February 28.1985. 

The hearings will begin at 9:30 a.m. 
(registration at 9:00 a.m.) and will end at 
4:30 p m., unless concluded earlier. 

aodresses: The hearings will be held at 
the following locations: 

February IS —U S. EPA. 26 Federal 

Plaza. Conference Room 305. New 

York. New York 10278 
February 21. 1985— Ramada Inn Hubby 

Airport West.* 7777 Airport 


* Motel room* have hern blocked for the 
t imvenicnce of attendees requiring ovrmtghi 
.tccommoduLonji. When making reservations. please 
irxiluitr von arr attending the l r S EPA public 
bearing 


Boulevard. Houston. Texas 77061. 

(713) 644-1201 

February 28. 1985 — : Torrance Marriott.* 
3625 Fashion Way, Torrance, 
California 90503. (213) 316-3836 
Comments on this proposal should be 
mailed to the Docket Clerk (Docket No. 
3004. Burning of Waste as Fuel), Office 
of Solid Waste (WH-562), U.S. 
Environmental Protection Agency. 401 M 
Street. S.W., Washington. D.C 20460. 
Comments received by EPA may be 
inspected in Room S-212, U.Sw 
Environmental Protection Agency. 401 M 
Street. S.W., Washington, D.C. from 9:00 
A.M. to 4:00 P.M.. Monday through 
Friday, excluding holidays. EPA 
encourages all interested persons to 
attend the public hearings. If you would 
like to present an oral statement at one 
of the hearings, please notify in w riting 
Ms. Geraldine Wyer. Office of Solid 
Waste (WH-562). U.S. EPA. 

Washington, D.C. 20460. 

FOR FURTHER INFORMATION CONTACT: 
RCRA Hotline, toll free, at (800) 424- 
9346 or at (202) 362-300. For technical 
information, contact David Sussman, 
Manager. Waste Combustion Program, 
Waste Management and Economics 
Division. Office of Solid Waste, WH- 
565A. U S. Environmental Protection 
Agency. 401 M Street, S.W.. 

Washington. D.C. 20460. Telephone: 

(202) 382-7917. Single copies of the 
proposed rule ore available by calling 
the RCRA Hotline at the number above. 

SUPPLEMENTARY INFORMATION: . 

Preamble Outline 

I Authority 

II. An overview of Today’s proposal 
I1L Existing Regulations Control Burning fin 
Incenerators but exempt burning in 
bolters end furnaces 

IV. Regulations are needed to control burning 

in boilers and industrial furnaces 
A Burning hazardous waste and used oil in 
boilers can pose substantial hazards 

B. Slates and Congress Are Concerned 
About the Problem 

V. Congress has authorized the Agency to 

regulate burning in boilers end furnaces 

VI. Discussion of major regulatory options 

A. Nonregulatory options are ineffective 
and impractical 

B. Basis for regulating boilers by boiler use 

1. Need for Immediate controls for 
nonindustrial boilers 

2. Schedule for regululing industrial 
boilers and furnaces 

C. Consideration of other approaches 

VII. Proposed substantive controls on burning 

A. An overview of the proposed controls 
on burning 

B. A summary of the prohibitions 

C Materials and combustion units to which 
the prohibitions apply 

1. Definition of Hazardous Waste Fuel 

2. Determining when a waste is burned 
for energy recovery and applicability of 


the proposed rules to tunning for 
materials recovery 

3. Identification of used oil subject to 
regulation 

4 Distinguishing between hazardous 
waste and used oil 

5. Definition of nonindustrial boiler or 
furnace 

D. Selection of parameters und levels for 
the used oil fuel specification 

1. Basis for selection of parameters 
2 Basis for determining levels for 
parameters 

E. Basis for deferring regulation of used oil 
space heaters 

F. Prohibitions on cement kilns in urban 
areas burning hazardous waste fuel 

G. Request for comments on issues 
pertaining to the prohibitions 

1. Request for comments on prohibiting 
the burning of waste fuels in small 
industrial boilers 

2 Request for comments on exempting 
ignitable waste from the prohibition on 
burning in nonindustrial boilers 

VIII. Proposed administrative controls 

A. An overview of the proposed 
administrative controls 

B. Discussion of the proposed notification 
requirements 

1. Purpose of the notification requirement 

2. Who must notify 

2 Use of the amended hazardous wash 
notification form 

4. Notification procedures 

5. Legal significance of notification 
G Proposed Transportation Controls 

D. Proposed notice and certification 
requirement 

E. Proposed recordkeeping requirement 

IX. Storage requirements for hazardous wum»- 

fuel 

X. Examples of how these regulations 
would operate 

XI. State Authority 

A. Applicability of rules in authorized 
states 

B. Effect on state authorizations 

XII. Discussion of regulatory impacts 

A. Results of the Agency’s impact 
analysis 

B. Estimated costs of proposed rules on 
the regulated community 

1. Estimated unit costs of requirement* 

2 Estimated cost of requirements lo 
typical facilities 

3. Estimated nationw ide costs 

G Impacts on the used oil recy cling 
industry* 

1. Description of persons regulated 

2. Impact of regulation to individual 
facilities or persons 

3. Impact of regulation nationwide 

XIII. Solicitation of public comment and 
announcement of public hearings 

XIV. List of subjects 

1. Authority 

These regulations are proposed under 
the authority of Sections 1006,2002(a). 
3001. 3002. 3003, 3004. 3005. 3007. 3010. 
and 3014 of the Solid Waste Disposal 
Act as amended by the Resource 
Conservation and Recovery Act of 1976 
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th> Quiet Communities Act of 1978. the 
Solid Waste Disposal Act Amendments 
of W80. the Used Oil Recycling Act of 
1880, and the Hazardous and Solid 
Waste Amendments of 1984, 42 UikC. 
mS. 6912(a). 6921.6922. 6922, 6924. 6925. 
6927. 693a and 8932. 

II. Overview of Today's Proposal 

EPA is proposing today to extend the 
hazardous waste management 
r^ulutkm* to apply to marketing and 
burning fur energy recovery of 
hazardous wastes and used oils. The 
proposal would prohibit burning or 
hazardous wastes in nonindustriai 
boilers. Used oil could be burned in 
these boilers only if it conformed to 
specifications for certain toxic 
a nstituents and for flash point For the 
time being, burning hazardous waste in 
i:n!ustrial boilers and furnaces for 
legitimate energy recovery would 
continue to be exempt from regulation 
pc ruling further study by the Agency of 
what type of regulation is needed to 
protect human health and the 
environment 

Tn enforce the prohibitions on burning 
these materials, EPA also is proposing 
administrative requirements that create 
a tracking system from initial waste fuel 
marketers, through distributors, to 
burners. These requirements Include 
notification, receipt of identification 
number, compliance with manifest or 
(for used oil) invoice system, and 
r.-rordkeepmg. 

Finally, this proposal would also 
expand coverage of existing storage 
standards to include storage of 
processed or blended hazardous waste 

fuel 

III. Existing Regulations Control Burning 
in Incinerators but Exempt Burning In 
Boilers and Industrial Furnaces 

The Resource Conservation and 
Recovery Act (“RCRA” or “the Act”) 
provides (or the development and 
implementation of a comprehensive 
program to protect human health and 
iht* environment from the improper 
manugement of hazardous waste. The 
Act also requires EPA to develop 
Miiridards to protect the public horn 
hazards associated with recycled oil. 

I be Env ironmental Protection Agency 
lias, under RCRA. promulgated 
regulations for determining which 
wastes are hazardous (Section 3001); 
Mandards for generators (Section 3002) 
*ud transporters (Section 3003) of 
hazardous waste: requirements for the 

i utment. storage, and disposal of 
hazardous waste (Section 3004); 
procedures for obtaining a hazardous 
waste permit (Section 3005); procedures 
‘or the authorization of stale programs 


(Section 3006): and requirements for 
notifying EPA of hazardous waste 
activity (Section 3010). 

One area in which EPA has not yet 
completed regulatory action involves the 
burning of hazardous waste for energy 
recovery. Current regulations provide 
control for treatment of hazardous 
waste by incineration (40 CFR Parts 264 
and 265. Subpart O). but there are as yet 
no Federal requirements for burning of 
hazardous waste for energy recovery in 
other types of combustion devices (e.g^ 
boilers and industrial furnaces). Burning 
of used oil for energy recovery is 
likewise unregulated by Federal rules at 
the present time. (It should be noted, 
however, that EPA § regulations do 
regulate storage and transportation of 
hazardous waste destined for use as a 
fuel if the waste is listed in 40 CFR 
261.31 or 28132 or is a sludge (see 40 
CFR 261.6(b) 1 The distinction exists 
because the Agency needed time to 
determine whether regulations for 
burning for energy recovery should 
differ from those for Incineration, hi light 
of the different scope of the practices 
and the different combustion units and 
wastes involved. 

As a result, burning hazardous waste 
and used oil os fuel remains a source of 
potentially hazardous emissions that 
may adversely affect human health and 
the environment The Agency recognizes 
the need to regulate this burning of 
hazardous waste and used oiL See 48 FR 
at 14461-482. Moreover, the recent 
Hazardous and Solid Waste 
Amendments of 1984 require the Agency 
to develop these standards within two 
years of enactment (See RCRA 
amended Section 3004(q)). Todays 
proposal would begin this process. 


1 EPA ha* propoted U> miw 40 CFR 261A [See 
46 FR 14472 (April 4.1963).) Under that pri>po*aL 
•tortgr und transport mi on of certain spent 
(nutmate prior to om to produce a fuel wrtratd also 
be Md^od to nqpiUlioa In adttitasi the Apeocy 
proposed lo return (tn | 261 SjbMlJK)) Iho 
exemption tram the hetardou* Maste incinerator 
•tandaitU (or ttotad w*Mr*. aludget and certain 
spent mntrrisb—end for any fneb produced from 
(hear aastn—Chat ore baraed for energy nocorrry 
Burornp for comfy recovery In deW tc t dint axe not 
permitted hatardoua watte incinerator*. However, 
could be regulated immediately on a raxe by-orae 
bum See penenUv. promoted || smiHK 

mMfhHrl 261 fHMhrt). an 0*3*2* 4 * 

FR 14507-Sll. Note: Thie footnote and aH other 
reference* in dtt* preamble to the Apenry'i intent to 
amend f 261 6 imnwr i the amrrubml* hove net 
yet been promulgated. However fnvto that thoar 
aiaendmeata nod today a notice of prapoMHl 
rutrmaking are moving ihroogH the Agency* 
clearance procedure* at the tame amir, the 
nnmdmcati to 1 26l.fi may he pmnmheatod before 
today’* rulemaking hi propoend. 


IV. Regulations Are Needed To Control 
Burning in Boilers and Industrial 
Furnaces 

EPA today is proposing regulations to 
control the burning of hazardous waste 
and used oil for energy recovery 
because of the potential for substantial 
harm to human health and (he 
environment from burning and handling 
these materials. Damage incidents 
involving these practices confirm this 
potential for harm. This potential 
likewise is corroborated by comments of 
diverse groups including some state 
officials, the Congress, and various 
industry and environmental groups, all 
of whom have strongly urged Agency 
action to halt a growing environmental 
problem. 

A Burning Hazardous Waste and Used 
Oil in Boilers Can Pose Sutetaniiai 
Hazards 

Hazardous wastes and used oils pose 
the potential to cause substantia! harm 
from the time they leave a generator or 
fuel processor or blender until and 
including the time they are burned Used 
oils frequently arrive at fuel processing 
or blending facilities heavily 
contaminated with organic and 
inorganic toxic materials. These 
contaminants may be present a9 a result 
of use of the oil. or may have been 
added as a result of deliberate 
adulteration with hazardous wastes. 
Some fuel blenders also receive 
hazardous wastes that they then mix 
with used oil and sell as a fuel 

These contaminants rarely are 
removed when the used oils or 
hazardous wastes are processed to 
make fuels.* The methods of processing 
hazardous waste or used oil most 
commonly employed to make a fuel 
include filtering, settling, and sometimes 
dehydration. Processing is performed 
only to meet customer specifications, 
which are almost always related to the 
ASTM specifications for various grades 
of fuel oil (e.g„ numbers 2. 4. 5 and 6). 
Such specifications provide limits on 
parameters including bottom sediment 
and water, heat value, flash point, and 
viscosity. These parameters are related 
mainly to how well a fuel burns or how 
easily it can be pumped from storage 
tanks and fired into the combustion 
device. The ASTM specifications do not 
limit toxfc metals, chlorine, or any 
organic contaminants. This is significant 
because EPA has established that used 
oil commonly contains high levels of 
toxic metals and chlorinated organics. 


1 National Enfoccrmrnl lnvf»*ttg*ttun* Centro. 

U.& ERA. Sismmory of HVutr CM IfecycJtoj Fmc Wty 
Ocfritev WQ 
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Table 1 shows the composition of 
typical used oil and represents analyses 
of crankcase oils from cars and trucks, 
and industrial oils sampled prior to 
processing or blending. Hazardous 
wastes used us fuel may contain these 
same contaminants, plus many others as 
well. 

Currently, processors and blenders of 
used oil or hazardous wuste have no 
incentive to remove these potentially 
harmful contaminants. Product price is 
typically related only to whether a fuel 
meets a minimum BTU specification and 
how easily it can be pumped. 
Technologies such as distillation or 
chemical treatment thut remove metals 
and other contaminants do exist, but 
processors who use these technologies 
often find themselves at a competitive 
disadvantage to those who only filter, 
settle, and blend. This has led the 
Agency to conclude that the 
marketplace cannot adequately control 
the composition of waste fuels and. 
therefore, that regulatory controls are 
necessary. 

Table 1 —Concentration of Used Oil 
Contaminants 
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Estimates of the quantities of waste 
fuels burned vary greatly. EPA’s best 


estimate is that about 1-2 million tons of 
hazardous wastes and about 2.4 million 
tons of used oils arc burned annually as 
fuel.** 4 It is known that such burning 
occurs in every conceivable 
circumstance—in utility, industrial 
commercial, institutional, and 
residential sectors, and throughout the 
country. 

The major risk attributable to burning 
waste fuels is from exposure to 
emissions of toxic chemicals and toxic 
metals that are constituents of '.he fuel. 
These risks are described in more detail 
in Section VII-D of this preamble, where 
we discuss how certain contaminants 
were selected for the used oil fuel 
specification. This is by no means the 
only risk posed, however. Lack of proper 
labelling leaves burners unprotected, 
because they are without notice that 
they are storing and burning a 
potentially dangerous fuel. Waste fuels 
also can cause harm if transported 
without tracking, since they could be 
misdirected, or even dumped illicitly. 

Harm resulting from improper storage 
or spills of waste fuels also is possible. 

If the waste fuel has a low flash point, 
there is risk of fire and explosion. 
Emissions of volatilized organic 
constituents could also pose a health 
hazard to exposed persons. 

The residue from burning waste fuels 
could be heavily contaminated with 
hazardous wastes, toxic metals, or toxic 
combustion by-products that were 
neither destroyed during combustion nor 
emitted from the boiler.* It is unlikely 
that this residue would be handled as a 
hazardous waste, and its disposal in a 
sanitary landfill, rather than in a 
hazardous waste landfill, has potential 
for harm to those handling the residue 
as well as to the public and the 
environment. 

Actual damage incidents involving 
waste fuels have been reported.* The 
best known of these incidents involves 
the Quanta facility, a used oil fuel 
blending facility located in New Jersey. 
This facility accepted contaminated 
used oil. including PCB-contaminated 
transformer oil. as well as hazardous 
wastes such as spent chlorinated 
solvents. Treatment of the oil was 
typical of that used in the industry and 
consisted only of settling out bulk solids 


* Bu»«tl an data in : WBSTAT, Inc.. Surrey of 
Burner* of Used or Watt* Oil and Wotte-Derivcd 
FurlMaterial. October I HIM 1 Draft report). 

♦ Franklin Associated. U<L Composition ond 
Management of Used Oil Generated in the United 
States. September 1864. p. 1-9 

*GCA Corp~ Environmental Characterization of 
Disposal of Waste Oils in Small Combustor*. May 
l«M. pp. 14 and IS. 

"Hazardous Waste Treatment Council Domna* 
Cases. 1M3 (Unpublished datu) 


and water contaminants were not 
removed or neutralized. The blended 
mixture was marketed as a fuel, 
sometimes to retail fuel distributors, and 
in some cases directly to ultimate users, 
including both residential and industrial 
users. Investigators of ABC News in fact 
filmed trucks taking contaminated 
commercial fuel oil from Quanta to 
apartment buildings in New York City. 
Residents of those buildings began 
complaining of respiratory problems, 
headaches, nausea, and digestive 
problems shortly after these fuels began 
to be burned. Boiler residues at these 
buildings, when sampled, showed 
presence of PCBs and chlorinated 
solvents. 7 

B. States and Congress are Concerned 
About the Problem 

EPA’s concern about the potential for 
harm from burning waste fuels has been 
echoed by states, the Congress, and 
some industry and environmental 
groups. Many of ihcse entities have 
direct experience in trying to control 
waste fuels. They are unanimous in 
urging a strong and immediate Federal 
regulatory' presence to control a serious 
problem. 

Officials of the States of New York. 
New Jersey. Michigan, California. 
Alaska, and Wisconsin have voiced 
special concern to EPA about this 
problem because of related illegal 
activities and damage incidents within 
their jurisdictions. At this time. New 
York. New Jersey, and Rhode Island 
have undertaken regulation of the 
composition of waste fuels. 

Legislation to compel EPA action on 
this problem was introduced in both 
Houses of Congress in the 1982 session, 
The recent Hazardous and Solid Waste 
Amendments of 1984 adopted this 
legislation ond require EPA to develop 
standards controlling production, 
distribution, and burning of hazardous 
wuste fuels within two years of 
enactment. See RCRA amended Section 
3004(q). 

V. Congress Has Authorized the Agency 
to Regulate Burning in Bailers and 
Furnaces 

In this proposal, the Agency would 
regulate the burning of used oil and 
hazardous wastes used as fuels. 
Authority to establish a fuel 
specification for hazardous constituents 
and fuel properties is contained in both 
the User Oil Recycling Act of 1980 and 
in the other provisions of RCRA Itself- 


1 Transcript of ABC 20/20 Broadtail on Dr* l 7 
1981; EPA Staff Interview with Kenneth Man*fttkl 
Manitjpir. Quanta facility, February 25. 19HJ 
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Section 3014 of RCRA. added by the 
Used Oil Recycling Act. requires the 
Agency to promulgate “performance 
standards and other requirements’* 
nrcc ssary to protect against hazards 
associated with “recycled oil *. 

"Recycled oil" (Section 1004 (37)) means 
contaminated oil which is reused for any 
purpose including burning. Thus, the 
Agency has express authority to cuntrol 
burning of used oil by means of 
p< rformanoe standards. (See also S. 

Rip. Na 96-879, 96th Cong. 2nd Sess. 1. 
Stressing that the purpose of the Used 
CM Recycling Ac! is to discourage 
Improper burning of used oils; see also 
H. Rep. Na 98-198. 98th Cong. 1st Sess. 

68. stating that EPA has authority to 
specify toxicant concentration levels for 
used oil being recycled.) The Agency 
also notes that this authority does not 
depend on whether used oil or used oil 
fuels are identified or listed as 
hii/.irdous wastes. The authority 
granted in Section 3014 is over used oil 
bring recycled. 

Authority to regulate burning of 
hu/.ardoM waste fuels is provided 
explicitly by the Hazardous and Solid 
Waste Amendments of 1984. See RCRA 
amended Section 3004(q). 

VI. Discussion of Major Regulatory 

Options 

The Agency considered several 
nonregulatory approaches to address 
the hazards that can be posed by 
burning waste fuels in boilers and 
industrial furnaces and determined thut 
the) would be Ineffective and 
impractical. Therefore, we are proposing 
regulatory controls that include 
' hitantive controls on burning, 
administrative controls for all marketers 
and burners, and storage controls for 
hazardous w aste fuels. The controls on 
burning would, for the time being, focus 
on t i ^industrial boilers—boilers that 
ire used in residental commercial, and 
institutional settings. The problems with 
nun regulatory approaches and the basis 
fur proposing to control burning at this 
time only in nonindustrial boilers are 
discussed below. 

A \'nnrpgufa1ory Alternatives arr 
( e ffective and Impractical 

The Agency has evaluated 
n ruvgiilalory alternatives for managing 
recycled used oil (Sobolka ft Company. 
Inc. An Assessment of Nanregulatory 
A; pwache* for Encouraging the 
Recycling and Proper Use of Waste 
Lube Oil December 1981). We 
considered whether economic incentives 
would be preferable to regulatory 
controls In channeling used oil to 
dr sir able users such as refiners or 
Acceptable" burner*. Given the large 


number of generators, collectors, 
processors, blenders, distributors, and 
burners, incentives could be preferable 
to regulatory controls. Regulatory 
controls aimed at all handlers could be 
very expensive to implement and could 
leave generators and collectors with 
little incentive to recycle (or properly 
dispose of) their used oil. 

The So bo taka Study concluded that 
the most promising incentive approach 
of several studied would be a tax rebate 
system. Producers of virgin lube oils 
would pay a tax for every gallon of lube 
oil they produce, and preferred used oil 
users (e.g*. rerefiners, ''acceptable" 
burners) would receive a rebate on their 
taxes for every gallon of used oil they 
use. The total revenues received by the 
U.S. Treasury from the tax ideally would 
match tax rebates. 

The agency believes that this 
approach would be ineffective in 
protecting human health and the 
environment and impractical to 
implement The system would be 
ineffective in that it would create an 
incentive for any used oil. no matter 
how contaminated, to be channeled to 
preferred users without any pretense of 
assurance or any mechanism to 
determine that the incentive is adequate 
in fact to ensure that no used oil goes to 
unacceptable users. Used oil marketers 
may find it profitable to discount their 
used oil fuel by an amount equivalent to 
the rebate and continue to sell it to 
unacceptable users. Moreover, we do 
not believe that there are “acceptable'' 
burners of used oik without regard for 
the level of contamination of the oiL 
Used oil may be intentionally 
adulterated with hazardous waste or 
may contain high concentration of 
metals that were added to the oil during 
use. Such used oil may not be 
acceptable for burning in boilers without 
adequate controls. However, any burner 
who burns used oil fuel that meets the 
specification contained in the proposed 
rule would be considered “acceptable'*. 

The Ux/rebate system would be 
impractical for a number of reasons: (1) 
Many acceptable burners (of 
specification used oil) do not pay taxes; 
(2) Congress must set and periodically 
adjust the tax on virgin lube oik (3) IRS 
must implement and enforce the rebate 
system; and (4) the administative costa 
to the federal government for a tax/ 
rebate system to “oontml" burning in 
boilers and industrial furnaces may be 
far greater than the costs of a regulatory 
system. 

B. Basis for Regulating Boilers by Boiler 
Use 

The proposed regulation singles out 
nonindustrial boilers because ERA 


believes that burning hazardous waste 
and highly contaminated used oils in 
these boilers can frequently pose a 
severe and immediate hazard. Although 
burning of these materials in industrial 
boilers and furnaces (and utility boilers) 
can also pose substantial hazards, EPA 
believes that there are situations where 
many hazardous wastes and used oils 
can be burned without significant risk. 
We are not ready to propose controls for 
industrial boilers and furnaces, 
however, because we have not 
completed ongoing investigations to 
determine under that conditions such 
burning may be appropriate. 

1. Need for Immediate Controls for 
Nonindustrial Boilers. The burning of 
hazardous wastes and contaminated 
used oils in nonindustrial boilers can 
pose substantial and unnecessary risks 
to human health and the environment 
for a number of reasons. First, 
nonindustrial establishments typically 
hare very small boilers that are used for 
space heating or cooling. The small size 
of these boilers may increase the 
probability of incomplete combustion of 
toxic raatoials. Approximately 98% of 
commercial and institution boilers and 
virtually all residential boilers have a 
heat input capacity of less than 10 
million BTU/hr—about the size of a 
boiler servicing a large hospital or large 
apartment or office building with a total 
floor area of approximately 190.000 ft. 3 • 
EPA believes that these very small 
boilers may not achieve the combustion 
and destruction efficiencies that large 
boiler can provide. Combustion controls 
on small boilers are much less 
sophisticated than those for large 
boilers. Larger boilers can be operated 
a! peak combustion efficiency by 
maintaining optimum fuel and air flow 
rates under a wide range of boiler loads, 
and are usually equipped with devices 
to measure and control fuel firing rate, 
combustion temperature, and oxygen 
content in the flue gas. (Larger boilers 
also typically have trained operators in 
attendance.) The limited combustion 
controls on very small boilers make it 
very difficult to maintain maximum 
combustion efficiency as variations in 
fuel viscosity, heat value, and other 
properties typical of waste fuels affect 
fuel feed rate, flame temperature, and 
combustion air requirements. 

In addition, very small boilers have a 
shorter residence time—the time that 
combustion gases are exposed to high 
temperatures in the combustion zone of 
the boiler. Thus, toxic organic 


•Bawd on data in PEDCo Ermrunmrntat Inc . A 
Risk Aeeemtaeat of Wane (M Bunuo# Hr Boiler* 
and Space Heaton. Auputi 1US4 p H 
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compounds are exposed to the highest 
temperatures in the firebox for a shorter 
period of time. 

The risks posed by nonindustrial 
boilers from emissions of incompletely 
combusted toxic organic constituents in 
waste fuels and from emissions of toxic 
metal constituents in waste fuels is 
compounded because of the typical 
location of nonindustrial boilers. The 
number of nonindustrial boilers located 
in a given area can be expected to 
increase as population density and 
commercial activity increases. This can 
result in a series of compounding factors 
Unit can pose a severe hazard to public 
health. Stack emission plumes from 
multiple sources can overlap, increasing 
the ambient concentrations of toxic 
compounds. In addition, exposed 
individuals are frequently located above 
ground in apartment and office buildings 
(e.g., exposure through open windows or 
from building air in-take systems 
located on the roof) which can expose 
them to higher concentrations than if 
they were at ground level. In urban 
areas, some exposed individuals will 
also be located extremely close to the 
source, perhaps as close as 25 meters to 
smaller sources such as a boiler in a 
small apartment building, church, or 
school (i.e.. less than 10 million BTU/hr 
sources). Finally, even in situations 
where a small boiler may have a tall 
stack simply because the stack projects 
from the roof of a multi-story apartment 
or office building, any dispersion that 
would have been provided by a tall 
stack may be negated by the “down- 
wash" typically associated with 
emissions from stacks that have tall 
structures nearby, as would be expected 
in most urban areas. Turbulence created 
by nearby structure that are as tall or 
taller than the stack can cause stack 
emissions to drop to near ground level 
immediately downwind from the stack. 

The fact that most nonindustrial 
boilers arc located in densely populated 
urban areas also increases the risk from 
spills, fires, and explosions during 
transportation storage and handling. 
These boilers are not subject to the 
same degree of zoning control as 
industrial boilers, increasing the 
possibility of large numbers of facilities 
storing and handling waste fuels 
containing toxic and highly ignitable 
materials in densely populated areas. 
This risk is compounded by the fact that 
nonindustrial boiler owners or operators 
rarely know that they are obtaining 
waste fuels and do not realize that a 
potential hazard exists. 

Finally, nonindustrial boilers, because 
of their small size, are typically not 
controlled by federal, state and local 


point source air pollution standards. 

Even when the larger units arc subject 
to a state or local standard, those 
standards do not specifically address 
the organic compounds and metals 
found in hazards waste and used oil. 
Although ambient air pollution 
standards potentially cover all sources, 
regardless of size, the implementation 
by state and local governments of 
source controls to meet these ambient 
standards usually focuses on larger 
sources for reasons of regulatory 
efficiency. Furthermore, existing 
ambient standards do not address most 
of the organic compounds and metals 
found in hazardous waste and used oil. 

2. Schedule for Regulating Industrial 
Boilers and Furnaces. The Agency 
began an investigation of burning 
wastes in Industrial boilers and 
industrial furnaces in fall 1982. The 
investigation includes emissions testing 
of various waste/boiler scenarios to 
determine under what conditions such 
burning does not pose significant risk to 
human health and the environment. That 
investigation and the subsequent 
analyses of control alternatives are not 
yet complete. The Agency intends to 
complete those analyses and propose 
technical controls (called "Phase IT* 
controls in this preamble) for these units 
in 1985. In the interim, the Agency is 
today proposing administrative and 
storage controls for industrial boilers 
and furnaces. Today’s proposed rules 
for nonindustrial boilers would in no 
way adversely affect the consideration 
of options under study to control 
burning in industrial burners. 

B. Consideration of Other Approaches 

The Agency considered other 
approaches to identify those high risk 
boilers that should be subject to 
immediate controls. Boiler size is one 
factor that is likely to affect the risk 
posed from emissions for reasons 
discussed above. The Agency is 
specifically asking for comments on 
extending the proposed prohibitions to 
include very small industrial boilers (see 
discussion in Section VI1-G-1 of this 
preamble). However, we do not believe 
that boiler size is the single determinant 
of risk posed and. thus, do not believe 
that large nonindustrial boilers should 
be exempt from the prohibitions in the 
absence of any assurance that particular 
boilers achieve suitable destruction of 
toxic organics (e.g., 99.99% destruction) 
and that metal emissions are controlled 
(e.g., by a particulate emissions 
standard). Even though large boilers can 
generally achieve better destruction 
efficiences (for reasons discussed 
above), not all large boilers will be 
operated and maintained to achieve the 


99.99% destruction and removal 
efficiency of toxic organic compounds 
required for hazardous waste 
incinerators. Given that nonindustrial 
boilers (both large and small) arc 
typically located in densely populated 
areas, emissions of toxic organic 
compounds and metals can pose u 
significant and immediate hazard. 

In addition to size of boiler, factors 
that can affect destruction efficiency 
include waste firing method, ratio of 
waste fuel to fossil fuel fired, heat value 
of waste fuel, boiler load, and too little 
or to much combustion air. The Agency 
is considering these factors in 
developing the Phase 11 controls for 
burning hazardous waste in boilers and 
industrial furnaces scheduled to be 
proposed in late 1965. That proposed 
rule is likely to include a range of 
controls on boilers depending on the 
factors listed above and irrespective of 
whether the boiler is a nonindustrial 
boiler or industrial boiler or whether the 
waste is burned for purposes of energy 
recovery or destruction. The proposed 
controls may range from controls 
virtually identical to those required for 
hazardous waste incinerators to controls 
that allow waiver of a trial burn for 
particular hazardous wastes when 
certain boiler design and operating 
conditions are met. In the interim, an 
owner or operator of a nonindustrial 
boiler who wants to bum hazardous 
waste may elect to consider his boiler 
an incinerator for regulatory purposes 
and comply with the hazardous waste 
incinerator standards of 40 CFR Parts 
264 265. 

VII. Proposed Substantive Controls on 
Burning 

A. An Overview of the Proposed 
Controls on Burning 

This proposed regulation would 
prohibit the burning of hazardous waste 
and used oil that does not meet certain 
specifications (hereafter referred to as 
“offspecification used oil”) In 
nonindustrial boilers unless the boiler is 
permitted as u hazardous waste 
incinerator. The specification being 
proposed for used oil fuel sets allowable 
levels for lead, arsenic, chromium, 
cadmium, and flash point. 1 Used oil fuel 
that meets the specification and is not 
mixed with hazardous waste can be 
marketed and burned without restriction 
in any boiler. Used oil fuel that is mixed 
with hazardous waste would generally 
be subject to regulation as hazardous 


•The tprdflcallon also reference* th* dp 
PCB concentration for vrnile PCB* established in 
CFR Part 761 under authority of the Toxic 
Substance* Control Act (TSCAi. 
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waste. 10 To provide an objective test for 
determining whether mixing has 
occurred, a rebuttable presumption of 
mixing with chlorinated hazardous 
waste is proposed where used oil 
containing more than 4,000 ppm total 
chlorine is found. We are also proposing 
administrative controls to provide a 
tracking system to enforce the 
prohibitions and hazardous waste fuel 
storage controls. Those proposed 
controls are discussed in Sections VIII 
and IX, respectively, of this preamble. 

The rules proposed today do not 
provide technical controls on burning 
waste fuels for energy recovery in 
industrial boilers and industrial 
fumac©9. As stated above, the Agency 
intends to propose such controls for 
these units in late 1985. 

Finally, we are specifically requesting 
comments on several issues including 
the following: (1) A lead specification 
for used oil fuel; (2) extending the 
universe of boilers prohibited from 
burning hazardous waste and off- 
specification used oil fuels to include 
industrial boilers with a heal input 
capacity of less than 5-10 million BTU/ 
hr; and (3) conditionally exempting 
ignitable-only hazardous waste fuels 
with a flash point of 100 # F or more from 
the prohibition on burning in 
nonindustrial boilers. 

B A Summary of the Prohibitions 

This rule proposes to prohibit a 
person from burning hazardous waste 
amd off-specification used oil in a 
nonindustrial boiler. 11 With certain 
exceptions, it would also require 
marketers such as processors, blenders, 
and distributors to market such fuels 
only to persons who have notified the 
Agency of their waste-as-fuel activities 
and obtained an EPA identification 
number (e.g., to other processors, 
blenders, distributors, or to burners). 

Fhese proposed rules would require 
fuel marketers to manage as a 
hazardous waste any fuel that is or 
contains a hazardous waste, with 


" I'ted oil mixed with hazardous waste genera ted 
b > a »mi»U quantity generator and exempt from 
^ulatlaa •• hazardous waste under 40 CKR 261.5 
*wild be regulated as used oil fuel when so 

recycled. 

rhr Agency considered developing a 
tpecificiilion that would apply to all or certain 
^industrial boilers to Identify hazardous waste 
Hut could be burned In these units without 
«i|5nificunt risk. We refected this option because any 
•ath specification would be quite unwieldy, 
potentially addressing many of the constituents in 

*0 UR Pan 261. Appendix VIII. Not only are many 
or ti>ni* compounds insufficiently characterized to 
dfrvriop toxk specification levels, but the burden of 
Analyzing for these constituents would be expensive 
Ilnur consuming. Given these difficulties, we 
•••ve rejected the idea of a hazardous waste fuel 
►Purification. 


limited exceptions discussed below. Not 
only are fuel marketers naturally 
situated to exert control, but they arc fur 
less numerous than subsequent burners, 
and are dealing with materials not yet 
so widely commingled as to be difficult 
to identify and track. 

It should be noted that these 
prohibitions (and the related 
administrative standards) ordinarily 
have no applicability to generators 
because generators usually do not 
produce waste fuels: rather, they 
generate a waste which is sent to 
another person (i.e., a processor or 
blender) who determines to market the 
waste as a fuel. The initial generator 
thus would be subject to regulation 
under 40 CFR Part 262 like other 
generators. Generators would be 
affected by the new requirements in 
these regulations only when they deal 
directly with the persons who bum their 
hazardous waste or used oil. or when 
they bum these materials themselves. In 
these cases, they not only are 
generators, but also are fuel marketers 
or burners. (See HR. Rep. 98-198 at 40. 
supporting this view). 

C. Materials and Combustion Units to 
Which the Regulation Applies 

The regulations proposed today would 
apply to "hazardous waste fuel” and 
"used oil fuel’* *. These terms are 
explained in the following sections. 

1. Definition of Hazardous Waste 
Fuel. These rules would apply to 
hazardous waste, and fuels produced by 
processing, blending, or other treatment 
of hazardous waste, that are burned for 
energy recovery in a boiler or industrial 
furnace that does not have a permit 
under the RCRA incinerator regulations. 
In this rule, such waste is termed 
"hazardous waste fuel”. 

On April 4,1983. EPA proposed that 
all spent materials and sludges and 
listed by-products, burned for energy’ 
recovery were solid wastes, and if 
hazardous, hazardous wastes. (Proposed 
5 261.2(a)(2)(H). 48 FR at 14508.) Based 
on public comment and further analysis, 
the Agency is considering asserting 
RCRA jurisdiction over all hazardous 
waste by-products, spent materials, and 
sludges that are burned for energy 
recovery. Accordingly, today's proposal 
should be read to include all such 
materials as hazardous waste fuels 
when so recycled. 

The April 4 proposal also stated that a 
fuel that is produced from hazardous 
waste is itself a hazardous waste. [Id.] 
Such fuel is likewise included as 
hazardous waste fuel under today's 
proposal. 


The Agency is aware that certain 
petroleum refineries reintroduce 
hazardous wastes generated during 
petroleum refining (such as EPA 
Hazardous Waste K048-K.Q52) back into 
the refining process in order to recover 
the oil contained in the wastes. Fuels 
from the process are hazardous waste 
fuels for purposes of this regulation 
because they contain hazardous wastes 
as ingredients. We have had several 
discussions with American Petroleum 
Institute (API) representatives regarding 
recycling practices within the industry 
and the effect of recycling on levels of 
toxic constituents in commercial fuel 
oils. We understand that API is 
gathering data for our consideration that 
they believe will show that 
contaminants in the recycled waste do 
not add significant concentrations of 
contaminants to the fuel product. This is 
because the contaminants are either 
substantially removed by the refining 
process, or (when wastes are 
reintroduced at a point in the process 
w’here contaminants are not removed) 
do not significantly increase the level of 
contaminants in the fuels (i.e„ the 
contaminants in the recycled waste are 
so diluted by the relatively large 
volumes of fuel oils produced that the 
concentrations of contaminants already 
present in the oil (originally present in 
the crude oil or added by other refinery 
operations) do not increase 
significantly). If the Agency obtains data 
during the comment period for this 
proposed rule that substantiates this 
premise, we intend to exempt in the 
final promulgation of this rule petroleum 
fuel products produced at refineries 
under the conditions discussed below. 
The Agency will notice in the Federal 
Register the availability of such data for 
public review and comment. 

If granted, the exemption would be 
conditioned narrowly. It would apply 
only to petroleum fuel products 
containing hazardous waste that is 
generated by the refining process itself. 

It would not apply to fuels containing 
other wastes generated at a refinery 
such us spent solvents or discarded 
pesticides. These refining process 
wastes also would have to be 
reintroduced into the refining process 
and converted into petroleum fuel 
products along with normal process 
streams. Finally, the exemption would 
apply only to the hazardous waste fuel. 

It would not apply to the wastes before 
they are reintroduced into the refining 
process. Thus, generators would have to 
store these wastes in compliance with 
either 40 CFR 262.34 or the facility 
standards in 40 CFR Parts 265 and 265. 
Hazardous wastes sent off site for 
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reintreduction to Another refining 
process would still need to be 
manifested and carried by a Part 263 
transporter. 

A similar situation exists in the iron 
and steel industry, where some plants 
take decanter tank tar sludge (EPA 
Hazardous Waste K067) and mix it with 
coal before charging to a coke oven, 
which produces coke. The coke, in turn, 
is used us a fuel in steel blast furnaces. 
The coke, so produced, is a hazardous 
waste fuel under this proposal. EPA will 
consider exempting it under the same 
circumstances as the hazardous waste 
fuels from petroleum refining. 

Z Determining When a Waste is 
Burned for Energy Recovery and 
Applicability of the Proposed Rules to 
Burning for Materials Recovery , 

Today’s regulations apply to hazardous 
waste burned for “energy recovery." 
This limitation raises two issues: how to 
distinguish burning for energy recovery 
from burning for destruction, and 
determining bow to regulate if burning is 
conducted to recover materials. 

The Agency has already addressed in 
part what is meant by burning for 
legitimate energy recovery. In a 
statement of Enforcement Policy issued 
January 18,1983 (printed at 48 FR 11157 
(March 16,1983)). EPA stated that ns a 
general matter, subject to individualized 
consideration of particular 
circumstances, burning of low energy 
hazardous waste as alleged fuel is not 
considered to be burning for legitimate 
energy recovery. This is the case even if 
the low energy hazardous waste is 
blended with high energy materials and 
then burned. Thus, under these 
principles, boilers and industrial 
furnaces burning low energy wastes 
could be considered to be incinerating 
them, and so be subject to regulation as 
hazardous waste incinerators. (See 48 
FR at 11158 and 11159.) 

Today’s proposal leaves the principles 
of the statement in force. In the 
statement. EPA. however, indicated that 
sham burning was easiest to determine 
when burning occurs in nonindustricil 
boiler. We also said that larger 
industrial boilers are more efficient at 
recovering energy and so could be 
deemed, somewhat more often, to be 
burning lower energy wastes 
legitimately. [Id. at 11159.) Today’s 
proposal would prohibit burning of 
hazardous wastes in nonindustrial 
boilers and thus supercedes the 
enforcement policy in that instance. If 
we were to apply the Enforcement 
Policy Statement to industrial boilers 
and furnaces, we would seek to enforce 
in situations when? low energy 
hazardous waste adulteration was 
deliberate and massive. (We note. 


however, thot the Policy Statement does 
not address burning for material 
recovery, or situations where a waste is 
burned for both material and energy 
recovery. In this situation, the fact that 
low energy wastes are involved would 
not necessarily indicate that legitimate 
recycling is not occurring, because 
material recovery also is involved.) 

There also are other indicators of 
whether or not burning is for legitimate 
energy recovery. Obvious sham 
situations ore when no usable heat is 
recovered from the combustion unit, or 
when the heat recovered is used only to 
preheut combustion air. Since no 
meaningful energy recovery ever occurs, 
we would maintain that these situations 
involve waste destruction. 1 * 

A second question is the scope of 
these regulations when burning involves 
material recovery. W'e address this 
question separately with respect to 
burning in boilers and burning in 
industrial furnaces. The Agency views 
today's regulations as applying 
whenever hazardous wastes are burned 
in boilers (unless the boilers are 
regulated as incinerators, in accordance 
with the discussion above). Boilers, by 
definition, recover energy. If materials 
are also recovered, this recovery is 
ancillary to the purpose of the unit, and 
so does not alter the regulatory status of 
the activity. (See proposed 5 260.10— 
definition of “boiler" in 48 FR at 14507 
(April 4.1983).) Today’s regulations also 
would apply when an industrial furnace 
bums hazardous wastes for energy 
recovery. The newly enacted Hazardous 
and Solid Waste Amendments of 1934 in 
fact require the Agency to regulate 
industrial furnaces burning hazardous 
waste fuels. See RCRA amended section 
3004(q) and ILR. Rep. 98-198 at 40. 
Although the actual burning in the 
furnace is not addressed by today’s 
regulations, hazardous waste fuel sent 
to an industrial furnace would be 
subject to notification, manifest, and 
interim status storage requirements. 

The regulations auto would apply 
when an industrial furnace burns the 
same material for both energy and 


11 "I hr Wtaae II controls for boiler* and induatrtel 
furnace* •chftdulfd to tw propos'd in late 19BS 
would regulate burning In the** unite irrespective of 
whether tb* w««tr is burned for energy recovery or 
destruction. Howmer. our current thinking »• to 
propose to regulate industrial furnaces and those 
boilers that bum tow energy wastes (as well as 
other boiler* that do not meet cert am design and 
operating conditions) much like incinerator*. For 
example, owners and operators could be required to 
demonstiafr 99 9!»V destruction and removal 
efficiency of toxic organics. Thus, the enforcement 
policy (U, burning tow energy waste is subject to 
the huxardniia waste inuneratur standards) is still 
consistent in outcome with currant thinking on the 
technical control* for burning in boilers and 
industrial furnaces. 


materia! recovery. Examples are when 
blast furnaces bum organic wastes to 
recover both energy and carbon values, 
or when a cement kiln bums chlorinated 
wastes as a source of energy and 
chlorine. In general. EPA believes that 
RCRA expresses a strong mandate to 
take an expansive view of what 
constitutes hazardous waste 
management activities, and to regulate 
as necessary to protect human health 
and the environmcnt^See RCRA 
sections 1004(2), 1004(22), 1004(23). ami 
1004(24) (statutory definitions stating 
that secondary materials burned for 
energy recovery are solid wastes, and 
therefore, if hazardous, hazardous 
wastes); HR. Rep. No. 94-1491, 94th 
Cong. 2d Sees, at 4 (Congress’s concern 
in promulgating subtitle C of RCRA was 
to “eliminat(e) that last remaining 
loophole in environmental law", not to 
create new loopholes). The newly 
enacted RCRA reauthorization 
legislation likewise directs the Agency 
to regulate burning of hazardous waste 
fuels within a mandated time frame —by 
November 1980. We believe this 
mandate applies to industrial lumare* 
burning to recover energy and materiuk 
Burning solely for material recovery in 
industrial furnaces (as defined in 48 FR 
at 14507), however, raises different 
kinds of issues, principally the question 
of whether the purpose of burning 
afreets either the Agency’s jurisdiction 
or the Agency's regulatory strategy. The 
Agency will address this issue further as 
part of the Definition of Solid Waste 
rulemaking and the Phase II boiler and 
industrial furnace rulemaking. We note, 
however, that if the secondary material 
being burned is a hazardous waste, the 
purpose for which it is burned is not a 
factor In determining whether and how 
to regulate its burning. The issue is 
whether the burning needs to be 
regulated to protect human health and 
the environment, not whether the 
purpose of burning is destruction, mergy 
recovery, or material recovery. We thus 
intend to develop regulations for 
industrial furnaces burning hazardous 
wastes—regardless of purpose—as part 
of the Phase II regulations for boilers 
and industrial furnaces discussed abox* 
3. Identification of Used Oil Fuel 
Subject to Regulation . Used oil would be 
subject to regulation under the proposed 
rules if the used oil. including any 
material produced from it by processing 
blending or other treatment, is used as 


**KPA nmliac* that same of thu di«cus*iua i* 
incon«i»tenl with * footnote in Ih* preamble to ih' 
redefinition of solid was!*. Sec 40 KK at 1448S a *9 
(April 4. 1963J. EPA withdraw* the earlier foototo* 
to tire extent II I* incon*i*trnt. 
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fuel for energy recovery in a boiler or 
industrial furnace that does not have a 
permit under RCRA incinerator 
regulations. 

M (Jsed oil” means any oil that lias 
been refined from crude oil, used, and as 
a result of such use. contaminated by 
physical or chemical inpurities. (See 
RCRA section 1004(36).) Used oils 
include the following: (1) Spent 
automotive lubricating oils (including 
car and truck engine oil), transmission 
fluid, brake fluid and off-road engine oil; 
(2) spent industrial oils, including 
compressor, turbine, und bearing oils, 
hydraulic oils, metal-working oils, gear 
oils, electrical oils, refrigeration oils, and 
railroad draining and (3) spent industrial 
process oils. 

These proposed rules would ripply 
only to used oil and not necessarily to 
"oily waste.” An oily waste, such as 
bottom clean-out waste from 
commercial fuel oil storage tanks, is not 
used oil because the oil was never 
"used” and. thus, would not be sub)ect 
to these proposed rules (provided it is 
not mixed with used oil and that it is not 
a hazardous waste). 

Today's proposal marks the first time 
tin* Agency has used the regulatory 
authorities created by the Used Oil 
Recycling Act of 1960 (UORA). (UORA 
is codified substantially as sections 1004 
(3GM39) and 3014 of RCRA.) UORA 
requires the Agency to establish 
"performance standards and other 
requirements as may be necessary to 
protect the public health and the 
environment from hazards associated 
*ith recycled oil.” (See RCRA section 
3014.) Burning used oil for energy 
recovery' — the subject of this proposal— 
is an example or recycling. (See RCRA. 
section 1004 (37).) 

The regulation of used oil fuels raises 
*he legal question of how the provisions 
iif UORA are to be integrated with other 
^CRA provisions. EPA believes that 
UORA authorities may be used 
independent of or as a supplement to 
Subtitle C of RCRA. If recycled used oil 
(called “recycled oil” under RCRA 
section 100*1 (37)) is not also a hazardous 
waste, it is subject to regulation under 
the provisions of Section 3014 rather 
than sections 3001-3000. 3008, and 3010. 

I his has certain significant implications, 
fur example, permits are not necessarily 
required to manage recycled oil, the 
c riminal enforcement provisions of 
section 3008 (d) do not apply, and the 
regulator program may not be 
delegable to states under section 3006. 
(See Section XI of this preamble for a 
discussion of the impact of this rule on 
authorization of state programs.) 

If recycled oil is also a hazardous 
"rfste. many of the Subtitle C 


regulations for other hazardous wastes 
(40 CFR parts 262-2G6 may apply. 

Section 3014, as amended the Hazardous 
and Solid Waste Amendments of 1984. 
provides detailed guidance on regulating 
recycled oil that is a hazardous wuste. 

4. Distinguishing Between Hazardous 
Waste and Used Oil . It is important to 
determine whether a wuste fuel is a 
hazardous waste fuel or a used oil fuel 
because they would be regulated 
differently under today’s rule. For 
example, hazardous waste fuel could 
not be burned in nonindustrial boilers 
under the proposed rules even if it were 
processed or blended to meet the 
specifications for used oil fuel.* 4 Off- 
specification used oil could be 
processed or blended to meet the 
specification and then burned in 
nonindustriul boilers. 

There ure situations where it is 
difficult to tell if a waste is used oil or 
hazardous waste, particularly when a 
used oil contains toxic constituents. The 
Agency believes that it has discretion to 
determine whether a waste is to be 
classified as hazardous waste or as used 
oil. 14 Sec Rep. No. 98-284. 98th Cong. 1st 
Sess. at 38. In exercising this discretion, 
we are guided by three principles: 

(1) Where possible, clear, objective 
tests are needed for classifying 
hazardous waste and used oil; 

(2) The Agency should not adopt a 
scheme whereby most used oil would be 
classified as a hazardous waste 
ineligible for regulation under the 
section 3014 standards: ,# and 


M Although thr u«cd oil fuel specification 
(particularly flash point) in conjunction with thr 
rebuttable presumption on mixing with chlorinated 
hazardous wastes address contaminants that wr 
believe are frequently added to used oil by mixing 
with hazardous waste, the specification by no 
means comprehensively addresses the hazardous 
constituents that could be added if fixing were 
condoned A specification that identified hazardous 
waste suitable for burning in nonindustrial boilers 
would need lo consider the risks posed by burning 
the hundreds of toxic constituents listed in 
Appendix VIII of 40 CFR Pari 261. an extremely 
difficult task given. For example, il would be 
difficult to tel de minimis concentration levels for 
many constituents given limited dose-response 
heallh effects data at extremely low levels of 
exposure. Even if such a comprehensive 
specification could be developed, analytical costs to 
demonstrate compliance would likely discourage its 
use. 

“Wen- used oil to be listed as a hazardous 
waste, wr would have discretion to determine 
w hether a waste is hazardous used oil or some 
other hazardous waste ineligible for the possibly 
special standards foe recycled oil developed after 
consideration of section 3014 of RCRA. 

" Wr think this principle evident because 
otherwise the Used Oil Recycling Act would have 
little manning. 


(3) Any objective test should ensure 
that massive adulteration of used oil 
with hazardous waste results in the 
mixture being defined os a hazardous 
waste not eligible for the special 
standards for recycled oil . 11 

We discuss below how we apply 
these principles to used oil containing 
chlorinated wastes, to used oil 
generated by small quantity generators, 
and to used oil that exhibits u 
characteristic of hazardous wuste. 

Used Oil Containing Chlorinated 
Wastes . Today’s rule reiterates the 
principle found in § 261.3(a)(2) of the 
existing regulations that a hazardous 
waste mixed with a solid waste is a 
hazardous waste. Thus, under the 
proposed rule, mixtures of hazardous 
waste and used oil ordinarily are 
ciassifcd as hazardous waste. It is not 
always possible, however, to prove (or 
to be sure) that mixing has occurred, 
particularly when no one has observed 
the act of mixing. Used oil containing 
small amounts of chlorinated 
compounds is an example where there 
may be uncertainty. 

Since chlorinated compounds—many 
of them hazardous wastes—arc 
frequently found in used oil (see Table 1 
above), the Agency believes that a 
simple, objective test is needed to 
determine when used oil has been 
mixed with hazardous spent 
halogenated solvents (or other 
chlorinated hazardous waste) to avoid 
case-by-case confusion as to when 
mixing has occurred, and to aid In 
consistent enforcement of the regulation. 
The Agency is proposing a rebuttable 
prostitution that used oil containing 
more than 4.000 ppm total chlorine hits 
been mixed with hazardous spent 
halogenated solvents(i.e., EPA 
Hazardous Waste No’s. F0Q1 and F002) 
or other hazardous chlorinated wastes 
and. therefore, is a hazardous waste 
under provision of the “mixture rule" of 
40 CFR 261.3 (i.e., a mixture of a listed 
hazardous waste and other material is a 
hazardous waste unless delisted under 
provisions of 40 CFR 260.20). The 
presumption can be rebutted by 
demonstrating to enforcement officials 
that the chlorine content is inorganic or 


"The legislative history lo the Used Oil 
Recycling Art indicates that Congress was 
especially concerned with environmental hazards 
created when loxic waste* are added to used oil. 
und, was concerned that these mixture* were not 
identified or listed us RCRA hazardous waste*. 
(See.e.g . H R. Rr p No. 90-1416. ttIMh Cong 2d Sess 
at 4-6.) The principle in the text also effectuates the 
objectives of RCRA to promote the protection of 
human health and thr environment by regulating 
hazardous waste management. (See. e.g.. RCRA 
Section 1003(4)) 
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that the chlorinated organics were not 
constituents of hazardous wastes. 

We are proposing a total chlorino 
level of 4.000 ppm for the presumption 
because we are virtually certain that 
used oil with higher levels of chlorine 
has been massively adulterated with 
chlorinated solvents or other chlorinated 
hazardous waste. Such fuel would be 
ineligible for regulation under the 
potentially special standards under 
section 3014 (unless the presumption 
were rebutted) scheduled to be 
proposed in 1985 (l.e., the used oil 
listing/management proposed rule). 
Although used automotive oils can 
contain on the order of 3,000 ppm 
inorganic chlorine (from leaded gasoline 
blowhy). higher chlorine levels would 
utmost certainly indicate mixing with 
chlorinated solvents. 10 Used industrial 
oils, other than certain metalworking 
oils. 11 are not know to contain chlorinate 
compounds unless chlorinated wustes 
are addes. In addition, sampling data 
from hundreds of samples of all types of 
used oil indicated that both total 
hazardous spent solvent concentrations 
and total chlorine concentrations exceed 
4.000 ppm 25% of the time. 50 Based on 
these data, the Agency believes that the 
level of 4.000 ppm is within the range or 
reasonable levels it could have selected 
to indicate hazardous waste 
adulteration. In addition, burning used 
oil with less than 4.000 ppm of 
chlorinated solvents will not pose a 
significant risk from emissions of either 
incompletely burned solvents (i.e.. 
boilers will destroy from 99% to 99.99% 
of the solvent) or hydrochloric acid. 51 


'• Based cm 2fi samples of used oil taken from 
automotive service and repair shops (and. thus, 
known not to be adulterated with hazardous waste 
by collector* or processor*/blenders) See Frarkfin 
Associates. Ltd, Composition of Used Oil 
Appendix A. Also see MBS Toidmical Note 1130— 
Tost Prvcetfurx* for Recycled Oil Usnt at Burner 
Fuel. August 1W0. p. SI. 

'•Some metalworking oils contain extreme 
pressure additives that are pomflntc compounds 
with high chlorine levels Thus, used metalworking 
oils may contain chlorine levels higher than 40*) 
ppm even through they err not mixed with 
hazardous huiogrnatrd solvents. However, these 
oils comprise less than 3% of recycled used ml end. 
ere typically disposed of because of ihelr high 
water, sulfur, and chlorine content. (See Richard J. 
Bigda A Assoc.. Review of all Lubricant* f*W to 
th* US. nod Then Re-farming Potential. June 1900, 
PP 03-70 and Franklin Associate*. Ltd. 

Gmrpoeitian of Owed OR. Pl 3-11 through 3-15. | 
Nevertheless, if * used oil processor were to 
manage such ml. he could rebut the presumption 
that it was a hazardous waste by showing that the 
chlorine was not attributable to hazardous solvents 
or other hazardous wastes. 

: "prankhug Associate*. Lid. Camptmititm of Used 
Oil p. 1-12. 

r ' PEDCo. Risk dhWwwsinnf of Wantr OH 
Butvintg. pp 5-1 through 5-6 


The Agency solicists comments as to 
whether alternate chlorine levels are a 
more appropriate indicator of hazardous 
waste adulteration. 55 

Used Oil Generated by Small 
Quantity Generators . A large 
percentage, probably a majority, of used 
oil is generated by small quantity 
generators. u Some of this used oil is a 
hazardous waste under present 
regulations, either because it is mixed 
with hazardous waste or because it 
exhibits a characteric of hazardous 
waste. The Agency believes that 
Congress ordinarily intended used oil 
from small quantity generators to be 
classified as used oil subject to 
regulation under section 3014. not as 
hazardous waste ineligible for 
regulations under that section. See. e.g., 
H.R. Rep. No. 96-1415 at 6 assuming that 
automotive oil is used oil. Section 241 of 
the Hazardous and Soild Waste 
Amendments of 1984 likewise requires 
the Agency to deoi with small quantity 
generators as a class in promulgating 
regulations for recycled used oil and 
further states that recyled oil is not 
subject to otherwise applicable rules for 
small quantity generators. See RCRA 
amended section 3014(c); see also H.R. 
Rep. 98-198. supra . at 65-66 mandating 
speical administrative rules for smull 
quantity generators of used oil. 

Relying on both the Used Oil 
Recycling Act and the new legislation, 
we are stating m the rule in proposed 
{ 266.40(c) that used oil generated by a 
small quantity generator is subject to 
regulation as used oil fuel (when so 
recycled). This is true even if the used 
oil exhibits a characteristic fo hazardous 
waste, or is mixed with a small quantity 
generator’s hazardous waste. 14 


n Used all containing le»» than 4.000 ppm total 
chlorine could f till be found to contain hazardous 
waste. The Agency, however, i* not presuming that 
It if a hazardous waste in every case. 

** Roughly 60% of used oil burned as fuel (the 
principle means of recycling used oil] la automotive 
oil. mat of which is generated by automotive 
service and repair shop* who are small quantity 
generators. (See Franklin Assoc;ales Ltd.. 
Composition of Used Oil p 1-4. | 

••The Agency notes that there are alternative 
approaches to classification of used oil from small 
quantity generators. Ona alternative—based on the 
legislative history of the 1900 Act cited above— 
would be to classify all automotive oil as used oil. 
even if It ts adulterated with hazardous waste. 
Other used all generated by small quantity 
generators would be classified as hazardous waste 
ineligible for regulation under Section 3014 
standards. A second approach would l»e to classify 
small quantity generators used oil as a hazardous 
waste if It is massively adulterated with small 
quantity generator hazardous waste. This would be 
based on thr principle, noted above, that massive, 
deliberate adulteration should result in used oil/ 
hazardous waste mixtures being classified as 
hazardous waste ineligible for reguullfnn under 
Section 3014 special standards The Agency solicits 
comments on these alternative approaches. 


We do nol think that this reading is 
inconsistent with the principle that used 
oil not be massively adulterated with 
hazardous waste because, as u factual 
matter, used oil from small quantity 
generators is generally not massively 
adulterated. Metals in the waste are 
present from use of the oil, not from 
adulteration. Analyses also indicate that 
small quantity generators— particularly 
automotive service and repair shops— 
are unlikely to generate used oil that 
contains more than on the order of 1000 
ppm of halogenated solvents. 24 

As stated in the previous section, used 
oils containing greater than 4000 ppm 
chlorine are presumed under the 
regulation to be hazardous waste 
subject to full regulation. A marketer, 
blender or user might argue that the 
material is exempt from the haxardou*- 
waste regulations and remains a used 
oil because it was generated by a small 
quantity generator. They would have the 
burden of proof on this issue. See. e.g.. 
SEC v. Ralston Purina Co., 346 U.S. 119. 
128 (1953) (party claiming the benefits of 
an exception to a broadly remedial 
statutory or regulatory scheme has the 
burden of proof to show that they meet 
the terms of the exception). As part of 
this burden, they would have to show 
that the used oil has never been 
commingled with hazardous waste 
(including used oil containing greater 
than 4000 ppm chlorine) from large 
quantity generators. Since used oil from 
small quantity generators is not 
typically adulterated at these levels, we 
do not think this burden can be satisfied 
other than in exceptional cases. 16 

Used OH That Exhibits a 
Characteristic of Hazardous Waste. 
Used oil itself might be hazardous waste 
if it exhibits a characteristic of 
hazardous waste. The most likely 


M Analysis of 26 vamp!** of used oil generated b> 
automotive service and repair shops reveals that 
none contained more than a total of 1000 ppm of 
iJilorinnted solvents such as tnchlornelhan*. 
trichloroethylene, twlrachloroeihylene. carbon 
tetrachloride, and methylene chloride and 50% 
contained less than a total of 5 ppm chlorinated 
solvents (40% did not contain any of the dtfarioaird 
solvent* analyzed). See Franklin Associate*. Ltd.. 
Composition of Used Oft. pp. 3-33 

*• The Agency solicits comment* on the extent to 
which small quantity generator* may. tn fuck 
generate used oil containing mure than 4two ppm 
total chlorine because of mixing with chlorinated 
hazardous waste Further, given that sttch mixture* 
would be r«, u a led at used ail fuel rather than 
hazardous waste fuel (unless mixed with large 
quantity generator hazardous waste), the Agro* \ 
solicit* communis on whether an allowable leirl far 
chlorine |e g,. **10 ppm| a* an indicator of mixtn* 
with r. Marinated waste* should bo included in th* 
used oil fuel specification to ensure that such 
adulterated oil—like such mixture* generated try 
large quantity generator*—is not burned in 
non industrial boiler*. 
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Libilily is EPA toxicity for lead, 
me. cadmium, or chromium. These 
iHuls are present in used oil almost 
^.iriubly as a result of the oil's use. 

FPA intends that used oil that is 
unions waste solely because it 
h»l»its a characteristic of hazardous 
*#te lie regulated as used oil fuel 
I*' c so recycled), provided that it is 
(of cn\ed with a hazardous waste. 27 
\ legislative history of the thed Oil 
Act indicates clenriy that 
rd oil that is contaminated during use 
Ho lie classified us used oil and. if 
tar.led. be subject to regulation under 
btion 3014. See HR. Rep. 98-1415 at 8. 

• specification for used oil fuel 
able for burning in nonindustrial 
xler.s addresses these contaminants by 
rtting specific levels for them. 

Used oil also may exhibit the 
in u ristic of ignitability, either 
contamination during use or 
i adulteration with Ignitable 
(such as ignitable spent solvents 
r discarded gasoline). We are 
oposing that ignitable used oil be 
$ulatcd as used oil. and be prohibited 
nm burning in nonindustrial boilers 
when its flashpoint is less than that of 
■ommcrcial fuel. We are considering 
shothet a flashpoint this low serves as 
i presumptive indication of mixing with 
nrdous waste, and therefore, that 
kh mixtures should be reguluted as 
kardous wastes ineligible for 
illation under section 3014 standards. 
BUsni oil exhibiting a hazard 
■characteristic is a hazardous waste 
' r existing EPA regulations. We note 
lihat the proposed regulations for 
Ihurri.ng used oil fuels would provide ii 
| i vt 1 of environmental protection 
1 ' 'us to that provided by the 
opi>?urtl regulations for burning 
■Hazardous waste fuels. NeRht 
I us waste fuel nor un¬ 

ification used oil fuel could be 
Iburned m nunindustrinl boilers. 

I ‘dihough used oil foe! meeting the 
I Notification could be burned in 
I " 1 industrial boilers, the specification 
I mures that such burning would not 
I pos* Significantly greater risk than 

I burning virgin fuel oil. Use of a 

I I Purification to Identify used oil fuel 
h’wit may be safety burned in 

I ’^nimlustria! boikrs is possible bemuse 
|uf the relatively small number of 
I ‘-ignificant toxic contumlnunts typically 
I found in used oil fi.e., used oil not mixed 
v *ith hazardous waste). A specification 
J s not practicable for hazardous waste 
Jel 1« cause a large number of toxic 


* IM mixture* ot Mnnll qtiaithf) 

|Hl ' ha.-aujuae waste nml \m»d oil 

4 [** to rv^utullMi ii% uvti ott. ft* diM-imml 


contaminants—virtually any of the 
hundreds of hazardous constituents 
listed m Appendix Vlll of 40 CFR Part 
261—may be found in concentrations 
that could pose significant hazard 

5. Definition of Nonindustrial Bailor 
or Furnace. The regulation proposed 
today would prohibit burning hazardous 
waste fuel and off-specification used oil 
fuel in nonindustrial boilers. The term 
“nonindu5triar* boiler or furnace is used 
to refer to units such as those located at: 
(1) Single or multifamily residences: (2) 
commercial establishments such as 
hotels, office buildings, laundries, or 
service stations: and (3) institutional 
establishments*such as colleges, 
hospitals, and prisons. 

For convenience, the proposed 
regulation identifies the boilers and 
industrial furnaces that may bum 
hazardous waste fuel and off- 
specification used oil fuel and prohibits 
the burning of these fuels in other 
boilers or furnaces. These waste fuels 
may be burned for energy recovery in 
only the following stationary 
combustion devices: (1) Industrial 
furnaces: (2) industrial boilers: or (3) 
utility boilers. (Off-specification used oil 
fuel may also be burned by the 
generator in a used oil-fired space 
heater.) The term '‘industrial furnace" is 
defined in the proposed amendment.to 
40 CFR 280.10 (see 48 FR 14507 (April 4. 
1983)) and means those devices that are 
integral components of manufacturing 
processes and that use flame 
combustion or elevated temperature to 
accomplish recovery of energy or 
materials. The Administrator would 
identify and list devices considered to 
be industrial furnaces. Devices to lie 
listed include cement kilns, lime kilns, 
aggregate kilns, phosphate kilns, poke 
ovens, blast furnaces, and smelting 
furnaces. 

The term "industrial boiler" means 
any boiler that produces electric power, 
steam, or heated or cooled air or other 
gases or fluids for use in a 
manufacturing process. The term , 
"boiler" is defined in the proposed 
amendment to 5 260.10 (see 48 FR 14507 
(April 4.1983)). (In response to 
comments, the Agency is considering 
modifying the proposal to use quantified 
levels of heat transfer to implement the 
integral design standard, rather than the 
radiant heal transfer test of the 
proposed rule. The Agency also is 
considering including process heaters 
and fluidized bed combustion units as 
boilers. Today's proposal should be read 
to include these changes.) The term 
"manufacturing process" means the 
mechanical or chemical transformation 
of substances into new products. 


including the component parts of 
products. Manufacturing processes are 
generally limited to those operations 
classified under SIC 20 through 39 of the 
Office of Management and Budget 
Standard Industrial Classification 
Manual. To qualify, a boiler must 
actually be used to provide energy to 
operate equipment or drive chemical or 
other reactions to affect the 
transformation of substances into 
products. Boilers that produce energy for 
use solely for space heating or cooling in 
u manufacturing plant, or for space 
heating or cooling or other purposes in 
an administrative office or auxiliary unit 
at a manufacturing establishment or 
other facility owned or occupied by a 
manufacturing business, are not used in 
a manufacturing process for purposes of 
this regulation. 

Such boilers are virtually identical in 
operation and use as those located at 
commercial and institutional 
establishments. Thus, boilers used 
solely to heat or cool a building in which 
a manufacturing business conducts 
supporting services (including research, 
development, testing laboratories, 
warehouses, and garages), rather than 
actual manufacturing, are nonindustrial 
boilers for purposes of this regulation, 
and could not burn hazardous waste 
fuel or off-specification used oil fuel. 
Boilers used to provide energy for a 
manufacturing process as well as for 
space heating or other 
nonmanufacturing purposes are 
considered to be industrial boilers. 

D. Selection of Parameters and Levels 
for the Specification 

The Agency has developed a 
specification for use oil fuel that may be 
burned without regulation in 
nonindustrial boilers and other boiler or 
furnace. As an alternative to the 
specification, EPA considered bunning 
all used oil burning in non-industrial 
boilers, just as the Agency is proposing 
to ban burning of hazardous waste. It 
could be argued that a ban may be more 
protective because: (1) A specification 
necessarily limited in scope to be 
practicable may not ensure that, in fact, 
hazardous waste is not mixed with used 
oil sold to nonindustrial boilers; ** and 


*• We brlreve. however thr tprcjlirntioit find 
rebuttublr presumption will drtrcl and control 
hfiu.irriou* wash-* mixed with u*i*d oil nt level* Hint 
could poo* friffiuftauit rt*k when the oil i* burned 
Mrtiib would \m cwitfutled directly by spccincatiaM 
levt-U Adulterjkliuu wUh iioiihutugt'iutted. ignitable 
•eivrm* would lie controlled by the fluid* point 
iprctftcatkm. AdultmMkon with huloft-mited 
*<>i veal* would tv* controlled by the rebutloble 
presumption. 1 he Agency ubo ho* examined 
whether other hrauirdou* we*Ire ere typically 

Cii— ui 4 
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(2) a ban would no! allow an increase in 
emissions of metals and organic 
compounds over those from burning 
virgin fuel oils (os discussed below, the 
specification could allow higher lead 
levels than found in virgin fuel oils, 
levels of arsenic, cadmium and 
chromium levels comparable to the 95th 
percentile levels found in virgin fuel oils, 
and low concentrations of chlorinated 
spent solvents and PCBs. neither of 
which are found in virgin fuel oils). The 
ban approach was rejected because we 
believe that the used oil fuel 
specification in conjunction with the 
rebuttabie presumption of mixing with 
chlorinated wastes would adequately 
prevent the burning of used oils that the 
Agency believes pose significant risk 
when burned for energy recovery, as 
discussed below. Given that some used 
oils can either meet the specification as 
generated or can be economically 
blended to meet the specification.** the 
Agency believes that a ban on burning 
these oils would be an unnecessary 
impediment to recycling of used oil in a 
manner that poses no greater risk to 
human health and the environment than 
burning virgin fuel oils. The Agency 
specifically solicits comments on 
whether all used oil burning in 
nonindustrial boilers should be banned 
as an alternative to using a specification 
(in conjunction with the rebuttable 
presumption of mixing with chlorinated 
hazardous waste) to identify used oil 
fuel acceptable for burning in 
nonindustrial boilers. 

The used oil fuel specification 
includes limits for certain metals, PCBs. 
and flash point and the rebuttable 
presumption on mixing chlorinated 
wastes limits total chlorine. EPA relied 
mainly on three studies in selecting the 
specification parameters and levels: (1) 
Reviews of available data on the 
composition of used oils being used as 
fuel (Franklin Associates, Ltd., 
Composition and Management of Used 
OH Generated in the United States, 


added to used oil. and Huh not found such evidence. 
Preliminary acreenUi* of opproitrrutlely SO used otl 
•ample* for a wide rang# of hazardous constituents 
(other than solvrnlt and metals already known to 
Ik? found in used oil), including 0 peitiridea, 2 
herbicides and approximately 80 other organic 
compounds, did not reveal appreciable levels of 
compounds other than those typically found in 
virgin fuels. See Franklin Associates. Ltd- 
Composition of Used Oil, pp. 3-44 through 3-33, 

** Preliminary analysis indicates that from 8 to 
19% of 132 used oil samples that were burned for 
fuel could meet a lead specification at either end of 
the proposed range. 10 and 100 ppm. respectively. In 
addition, from 30 to 88% of the samples could meet a 
specification of 10 or 100 ppm. respectively, after 
blending with 90% virgin fuel oil with mean metals 
content. Source: Franklin Associates. Ltd.. 
(unpublished data). April 27. 1984 memorandum to 
EPA 


September 1984|; (2) a review of used oil 
combustion testing data (Draft report by 
GCA Corp.. Environmental 
Characterization of Disposal of Waste 
Oil by Combustion in Small Commercial 
Boilers, August 1983|; and (3) an air 
modeling and risk assessment study of 
used oil burning sources to evaluate the 
potential environmental impacts of 
certain used oil burning practices [Draft 
report by PEDCo Environmental, Inc,, A 
Risk Assessment of Used Oil Burning in 
Boilers and Space Heaters, September 
1983). 

Used oil fuel meeting the proposed 
specification would be unregulated and 
could be burned in any boiler including 
residential, institutional, and 
commercial boilers. EPA, therefore, is 
proposing a specification that is 
intended to be protective under virtually 
all circumstances (provided that used oil 
i9 not illegally adulterated with 
hazardous waste that would not be 
detected and controlled by the 
specification or the chlorine limit of the 
rebuttable presumption). What follows 
is an explanation of how EPA selected 
parameters for inclusion in the 
specification, and then how actual levels 
for those parameters were determined. 

1. Selection of Parameters, EPA has 
reviewed analytical data from over 1000 
used oil samples, many of which were 
being used as, or to produce, used oil 
fuels. These data, along with other 
published sources on composition of 
new and used lubricants, have allowed 
EPA to characterize the physical and 
chemical properties of used oils. Used 
oils contain a variety of contaminants 
picked up through use, as well as certain 
constituents present in the petroleum 
basestocks and additive packages of the 
lubricants themselves. Analytical data 
also confirmed that other materials, in 
particular chlorinated degreasing 
solvents, are frequently added to used 
oil after it is generated. EPA considered 
the typical concentrations of these 
contaminants in used oil as well as the 
toxicity and other chemical properties of 
the constituents, and thereby identified 
several constituents that are typically 
present in used oil as being potentially 
hazardous pollutants when used oil is 
burned as a fuel. 

EPA reviewed available used oil 
combustion testing data to determine 
the amounts of these constituents that 
are released during used oil combustion. 
In come areas, EPA found available data 
to be insufficient and sponsored a series 
of test burns in late 1982 and early 1983 
to obtain additional data. EPA 
determined that when used oil is burned 
in boilers. 39-75% of the metals present 
in the used oil fuel are emitted to the 


air. 30 I lowever, EPA also determined If 
that organic contaminants, such as I 

chlorinated degreasing solvents I 

(including even hard-to-burn compounds 
such as carbon tetrachloride) are | 
destroyed at 99-99.9% efficiency even I 
when the units are not operated al pest I 
combustion efficiency as evidenced bv 1 
occasional flue gas smoke episodes. I 
Thus, less than 1% of the organic I 
compounds present in the used oil may I 
be emitted to the atmosphere. 31 I 

EPA also conducted air modeling and I 
risk assessment studies to estimate I 

ambient concentrations of pollutants I 

that may be associated with used oil I 
burning. EPA made certain assumptions I 
in the modeling intended to reasonably I 
simulate certain used oil burning I 

practices. The risk studies that have I 
been conducted modeled emissions fromH 
used oil fuel usage in hypothetical I 
situations to determine two types of 1 
impacts: (1) Area-wide impacts where I 
many small, uncontrolled sources with 1 
short stacks are located in an urban I 
area: and (2) “hot-spot** impacts in the 
vicinity of single sources and cluster* of 
sources. The area-wide analysis 
assumed the sources were located 
throughout the urban area, with their 
locations and density approximating 
population and fuel use patterns. This 
scenario simulates a fairly common used 
oil burning practice, os documented by 
investigations conducted by EPA. New 
York City, and New Jersey. The 
modeling study provided a general 
indication of the ambient ground level 
impacts that could potentially be 
associated with the widespread use of 
used oil fuel in residential, institutional 
and commercial boilers in an urban 
area. The “hot-spot” impacts analysis 
modeled emissions from boilers burning 
100% used oil. Boiler sizes and stack 
heights were varied to represent the , 
range of boilers located in urban areas. I 
Emissions from dusters of 4 and 16 
sources evenly spaced 50 or 100 meters I 
apart in a square were also modeled to i 
simulated conditions in highly urbanized I 
and commercialized areas. Ground level I 
impacts of burning used oil with various I 
concentrations of pollutants were 
determined. (For lead, ambient levels 
were also modeled for elevated and 
close-in receptors.) 

Finally. EPA considered available 
data on the composition of virgin, 
commercial fuel oil, which used oil fuel ' 
replaces* EPA made comparisons of th« I 


11 CCA Corp. Environmental Chom ckvixotrcn o 
Waste Ot! Combustion, p 9. and PEDCo Sak 
Assessment of Waste Oil Burning, p- 3-20 

*• GCA Corp- Environmental CharocterisotKjed 
Waste Oil Combustion, pp 14-20. 
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■types and levels of contaminant* * found 
I m uM*ii oil fuel versus other fuel oils. For 
■ Kimt iontaminants. EPA has found used 
luti fuel to be very similar to other fuel 
I (ills In general, however, significant 
I differences exist EPA determined that 
I used oil fuel typically contains certain 
I cnntttr inants, such as choiorinated 
Idfgrviisinfl solvents, not found utall in 
I commercial fuel oils. Also, used oil fuel 
typically contains certain toxic metals, 
[such its lead) at levels higher than 
typically fountf in commercial fuel oils. 

AfUr considering information 
provided by all of the studies described 
above, EPA has determined that certain 
con’miinants present in used oil fuel are 
released during combustion in amounts 
high enough to present potential health 
hazards* while other contaminants do 
not appear to present such hazards. In 
general. EPA considered establishing a 
! ipecifjcaUon for any toxic contaminant 
| that is typically present in used oil fuel 
at concentrations higher than typical for 
virgin fuel oils. EPA determined that 
regulation of toxicants of the same or 
lower levels than found in virgin oil 
would not result in protection of human 
health and the environment since virgin 
oil would be substituted for used oil as a 
fuel, 

EPA then evaluated the potential 
harm to human health that could result 
from burning used oil containing these 
eonUminants. In making this 
determination, the Agency assessed 
whether burning used oil fuel under 
reasonably typical conditions could 
significantly increase the ambient 
concentration of the pollutant, and 
whether the increment that would be 
added to the ambient air by burning 
used oil fuel could be associated with 
adverse health impacts What follows Is 
a discussion of several parameters 
considered for inclusion in the proposed 
spcciftaiHon, ami the rationale for 
including or not including each 
parameter. EPA requests comments on 
the rationale for selecting parameters, as 
as on those actually selected. 

{a) Rarmm and Zinc. EPA considered 
aetimg specification levels for barium 
and zinc. These metals an* typically 
present in used oil at 50-300 and 500- 
H 00 ppm, respectively. These levels are 
tiMoo times greater than would be 
found in virgin fuel oils, in wwkpluce 
sellings, exposure to high amibient 
levels of barium bus been associated 
with irritability and baritosis. while zinc 
hn* caused metal fume fever. EPA has 
delermined that in the case of zinc. 

♦ missions from the widespread burning 
°f used oil in urban areas would 
v -snificontly add to ambient level* of 
r, nc however, these ambient levels are 


still nowhere near the threshold 
response level that triggers metal fume 
fever.** In the case of barium EPA has 
determined that emissions from the 
w idespread burning of used oil fuel in 
urban areas could also significantly 
increase ambient levels of barium. 
Ambient levels attributable to burning 
used oil under reasonable worse case 
conditions could be on the order of 0.35 
micrograms per cubic meter.* 3 1 lowever. 
EPA again has concluded that the health 
effects resulting from exposure to such 
concentrations and by the airborne 
route are not likely to be significant. 
Chronic exposure to low levels of 
airborne barrium compounds does not 
appear to be a serious health hazard. 
Dusts of barium oxide are considered 
potential agents of dermal and nasal 
irritation, 51 However, occupational 
exposure to barium sulfate dust and 
barium carbonate can result in halitosis, 
a benign pneumoconiosis that is not 
incapacitating. Although it does produce 
radiologic changes in the lungs, the 
changes are reversible with cessation of 
exposure. 35 Thus, EPA has proposed no 
specification for either barium or zinc. 

\ lowever. the Agency specifically 
solicits comments on the health risks 
from low ambient levels of zinc and 
barium and whether either should be 
included in the specification. 

(b) Polynuclear Aromatic 
Hydrocarbons. EPA evaluated the 
hazards posed by benzo(a)pyrene and 
other polynuclear aromatic 
hydorcarbons (PAH's). Benzo(u)pyrene. 
as well as other PAH*s, huve been 
identified as carcinogens by EPA. 
Comparable levels of benzofnjpyrene 
and other PAlTs are nurnmlly present in 
used oil and virgin fuel oil. (Residual, or 
“number 6 M oil often has higher levels of 
benzo(a)pyrene than docs used oil.) EPA 
also reviewed data on emissions from 
Used oil and virgin fuel oil burning. The 
levels of PAH’s are comparable. 3 * EPA 
has determined that the burning of any 
fuel oil is associated with the emissions 
of small amounts of PHA's. Thus, the 
burning of used oil fuel is not associated 
with significantly greater incremental 
amounts of PAH emissions than if virgin 
fuel oil were bruned. and should not 
lead to a significiant increase over 
background levels of benzo(a)pyrene or 


*-’ PKDCki Knvaonoit iitui Inc. A Risk Assessment 
of Waste Oil Burnt eg. pp 43-10 4-24. 4-33. 4-41 
° PKDCo PnvMorrnicnln!. Inc. A Bis A Asset a men! 
tf Want* Ott Brnmofr. p 5-Z 
** American Confer*nor of Govrmmrntiil 
Indus trial ItygirnieU Ikxum* ntutnw of the 
ThrrnhoM tuwt Valuta. 1WC 

* CasureU axni IkmJJ's Toxicology, The Baste 
ScitiM* of Plustmx. 1000 p. 43ft 

" PEDGu Envuivunentjtl. Inc. Risk Asmuunrot at 
I \'onte Oil Burning pp D-5 through IMS 


any other PAH. EPA, therefore, has not 
proposed a specification for any 
polynuclear aromatic hydrocarbon. 

(c) Load, Arsenic. Cadmium . ami 
Chromium. Existing data show that used 
oil fuel typically contains higher 
concentrations of lead, arsenic, 
cadmium, and chromium than levels 
typically found in virgin fuel oits. Table 
2 compares levels of these metals in 
used oil versus other virgin fuel oils. 
EPA's lest burns have confirmed that a 
large percentage of the metals present in 
used oil (as much as 75%) are emitted 
when used oil i9 burned in uncontrolled 
boilers. 


TABLE 2.—CONCENTRATIONS Of SELECTED 
Metals in Used Oil and Fuel Oils 
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EPA conducted a modeling study of a 
hypothetical urban area where used oil 
fuel was being burned across the city in 
residential institutional and 
commercial boilers.* 7 The results of this 
study show that lead emissions from 
burning used oU fuel result in ambient 
concentrations of lead that are of 
potential public health concern. For 
example. EPA assumed that used oil 
being burned contained 1000 ppm of 
lead. Ambient concentrations of lead 
associated with the used oil burning 
were estimated to be over 0.7 
micrograms per cubic meter (ug/m 3 ) in 
certain sections of the urban study area. 
Thus, this source would contribute 
nearly 50 v of the National Ambient Air 
Quality Standard for lead (1.5 ug/m 3 ) 
established by EPA under the Clean Air 
Act. In combination with the 
background levels present in must urban 
areas (which are typically 0x5—1 ug/m a 
but exceed 1 ug/m 3 for several urban 
areas). 3 ** used oil emissions could cause 
the ambient standard to be exceeded. 
(However, it is not clear to what extent 
current background levels already 
include lead attributable to used oil 
burning.) Moreover, ambient lead levels 
in the vicinity of large single sources 
and clusters of small sources (i.e.. 
sources spaced close enough (50 m) so 


sv I'FlX’o ErvirraiNiRauL lm... Risk Assessment 

of Waste Oil Butrutin. 

'* Office of Air Quality PUjiiul# and Standard*. 

US EPA. 1002 (Unpublished dale}. 
















1696 


Federal Register / Vol. 50. No. 8 / Friday, January 11. 1985 / Proposed Rules 


that their emission plumes overlap) can 
exceed the NAAQS considering only 
used oil burning emissions. 30 

The Agency believes that a 
specification for lead in used oil burned 
in nonindustrial boilers is needed 
notwithstanding the State 
Implementation Plan (SIP) program for 
implementing the lead National Ambient 
Air Quality Standard (NAAQS). This is 
because the great majority of these 
boilers are not major sources of lead 
emission (i.e.. individually) and so are 
not ordinarily subject to review under 
the SIP process to ensure attainment 
and maintenance of the lead standard in 
the vicinity of the boiler. Further, urban 
air monitoring required under the SIPs 
may not control these units because the 
“hot spots'* that they can create (i.e., 
areas in the vicinity of single sources or 
clusters of sources where ambient levels 
exceed the NAAQS) moy not be 
detected under the SIP monitoring 
program. 40 

EPA also studied three other toxic 
metals. In the first instance. EPA 
assumed used oil contaminated with 28 
ppm of chromium (the 90th percentile 
concentration of data available at the 
time of the study) was being burned 
across the city and that the chromium 
was emitted in its hexuvalent state. 41 
Under this scenario, used oil burning 
would be associated with an increased 
risk of cancer. The portion of the 
population within 5 km of the center of 
the urgan area would be exposed to 
nearly 0.01 ug.m 3 of chromium, which is 
associated with a cancer risk of roughly 
1 in 10.000. 

EPA’s modeling study also shows that 
under certain conditions, used oil 
burning could be associated with 
significantly increased cancer risk due 
to the presence of candium and arsenic. 
The incremental cancer risk associated 
with increased levels of these metals 
when burning used oil containing 4 ppm 
cadmium and 18 ppm arsenic (the 90th 
percentile concentrations of data 
available at the time of the study) could 
be about 1 in 500.000 for cadmium and 1 
in 50.000 for arsenic. 4 * 


11 PEDCu Environmental. Inc-, Risk As%*$*fn**t 
of W ait# Oil Burning. 

•• Ttu? SIP urban air monitoring program focu*** 
cm lead emlMlont from m»tofnol>ll«r*. Thua. 
monitoring ttaHooa arc* generally located ctouc to 
major traffic corridor*. These stations may not 
detect emissions from burning used oil. 

•• The Agency believe* H is rritxonablo to assume 
under conservative conditions that chromium will 
be emitted in its hrxj valent state since burning is 
in oxidizing environment. However we upociftuiUy 
solicit comments on this assumption and the risk 
posed by burning chromium bearing fuels. 

47 PKDCo Environ mental. Inc.. R*<k A*s< struct 
of HW* Oil Burning p. 5-7. 


The scenarios employe^ by EPA in its 
modeling study were based on 
conservative, but reasonable 
assumptions. Although modeling and 
risk assessment do not provide precise 
results, such studies do provide a 
general indication of the extent of 
hazard a practice may pose. In this case. 
EPA has determined that the 
widespread, uncontolled burning of used 
oil in residential, institutional, and 
commercial boilers can be associated 
with an increase in ambient levels of 
arsenic, cadmium, chromium, and lead. 
For the first three metals, these 
increased ambient levels may lead to an 
increased risk of cancer for exposed 
individuals to levels that are cause for 
concern. Given the large number of 
exposed persons located in urban areas, 
the Agency believes that emissions of 
these metals should be controlled. In the 
case of lead, ambient lead levels could 
exceed the National Ambient Air 
Quality Standard in the vicinity of large 
single sources and clusters of smaller 
sources. Therefore, specifications have 
been proposed for each of these metals. 
The setting of acceptable concentrations 
for these metals is discussed below. 

(d) Chlorinated Solvents. Analyses of 
over 600 samples of used oil from 
various sources revealed that more than 
60% were contaminated with chlorinated 
solvents listed as EPA Hazardous Waste 
No's. F0Q1 and F002 (e.g.. 
trichloroethane, trichloroethylene, and 
tetrachloroethylene). 43 Such used oil/ 
solvent mixtures are hazardous waste 
under provisions of the “mixture rule** of 
40CFR 201.3. Thus, such mixtures would 
be regulated as hazardous waste fuel 
when burned for energy recovery, unless 
the spent solvent was generated by a 
small quantity generator and exempt 
from regulation as hazardous waste 
under provisions of 40 CFR 261.5. 44 

As discussed previously in Section 
V1I-C-4 of this preamble, the Agency is 
proposing a rebuttable presumption of 
mixing with hazardous wastes to avoid 
cose-by-case confusion of when mixing 
has occurred. Under the presumption, 
used oil with more than 4.000 ppm total 
chlorine is presumed to be mixed with 
hazardous wastes. The person 
accumulating the used oil could rebut 
the presumption by demonstrating to 
enforcement officials what the oil has 
not been mixed with hazaardous waste. 

Chlorinated solvent levels in used oil 
fuel suitable for burning in nonindustriul 


•* Franklin Avjociatr*. L*d . Oil Cotrpavilion of 
IbttdOil. p 1-IZ 

•• U*t*d nil mixed wilb exempted small genmutuv 
hazardous wait* i* rjbjfccl to regulation at u»rd oil 
fuel. Sr* Section VU-C-4 of thi* preamble for 
rut tonal*. 


boilers need not be restricted to levels H 
below 4.000 ppm (e g., by chlorine I 
specification). As stated previously dir I 
emissions modeling has shown that usc-jB 
oil containing 4.000 ppm of hazardous I 
chlorinated solvent will not pose a I 
significant risk when burned in 1 

nonindustrial boilers either from 1 

emissions of unburned solvent or 
hydrochloric acid. 

(e) Benzine, Naptha ion c and Toluene 

Used oil may contain higher levels of 
benzene, napthalene and toluene thein 
virgin fuel oils. Benzene and napthalene 
are picked up from gasoline or diesel 
fuel through use and are typically found 
In used oil in concentrations of 100-200 
ppm and 30Q-100 ppm. respectively 
Toluene is a widely used I 

nonhalugcnutcd solvent and can also \w 1 
picked up from gasoline through use. I 
Toluene concentrations in used oil may 1 
range from 1000-5000 ppm. EPA 1 

assumed in its modeling study that only I 
97 percent of these compounds were I 
destroyed during combustion. (This is a I 
worst case assumption, since EPA has* I 
established that organic contaminants I 
are typically destroyed at 99-99.9 I 

percent efficiency, even in very small I 
boilers.) EPA has concluded that I 

emissions from burning used oil I 

containing benzene, napthalene. and I 

toluene at the levels typically found I 
would not significantly increase ambient I 
levels of these compounds, and that the I 
small increments that would be added I 
do not present serious health hazards 41 I 
Therefore, specification levels have not I 
been proposed for these compounds 

(f) !gn liability. Although 

specifications for benzene, napthuhne, 
and toluene have not been proposed to 
address the toxicity of these compound* 
these compounds have a low flash point I 
(less than 50* F) and are highly ignitabif 
Gasoline, which often contaminates I 

used motor oils during or after their use. I 
and the nonhalogenated solvent xylene. 1 
which is also frequently mixed with I 

used oil, also have a very low flash 1 

point. Used oil fuel contaminated b\ I 
these materials may have a flash point I 
less than 100" F. This is a lower flash I 
point than any commercial fuel oil I 
would have. 40 A material with such a I 
low flash point may present signify I 
hazards during handling and storage I 

Most importantly, such materials may I 
readily volatilize and ignite, or even I 
explode, unless special precautions arc I 
taken beyond the precautions normally j 


FEOCo Environmental. Im . /toA 
of Waste Oil Bunting, pp. 5-2. S-4V. 5-7. 

•• The Ajzw*i> ain Society for Tenting and 
Material*' Standard Specification foe Fuel Oil* 1 9 

W6-7ft| uiU* for a minimum'flaxh point of lUH f 
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■ nWn when handling any fuel oil. 

I Consequently, F.PA has proposed a 

I minimum flash point, discussed below 
I as a part of its specification for used oil 

■ fuel. 47 

I (g) Sulfur Used oil fuel may contain 

I much as 1% sulfur, through 0.1-0.5% is 

II more typical. No specification has been 
1 proposed for sulfur because residua] fuel 
I oils (e g., fuel oil number 6 and heavy 

|| number 4) frequently contain 1-3% 

| sulfur. Several states and many urban 
| areas, however, already have 
|| established sulfur limits for fuel oils: 

| used fuel usually meets these limits and 
| in fact is sometimes blended with 
I residual fuel oil to allow the residual 
I fuel to meet local sulfur limits. 

I |h) PCDs. EPA has included a 
I specification for PCBs of 50 ppm. Used 
I oil fuel with PCBs exceeding these level 
I is subject to the existing w'aste PCD 
| mies in 40 CFR Part 761 promulgated 
| under authority of the Toxic Substances 
Control Act (TSCA). EPA is not 
| proposing this limit for used oil. but is 
| including the PCB limit in this rule for 
| the reader's convenience. 4 * Thus, used 
| oil fuel that is off~specification solely 
| because it contains more than 50 ppm 
| K3$ remains subject to the existing 
I rules in Part 761, and is not subject to 
today’s proposal. Although the Part 761 
rules do not provide the administrative 
controls included in today’s proposal. 

Purl 761 includes stringent requirements 
on burning waste PCBs. 49 
i The Agency has indicated its intent to 
integrate the TSCA waste PCB rules 
under Part 761 with the RCRA Subtitle C 
rules to avoid overlap of regulatory 
control (e.g., for used oil fuel that is both 
a waste PCB and off-specification for 
other reasons). (Sec 45 FR at 33086 and 
33173 (May 19.1980).) 

2 Determination of Specification 
Levels . As indicated above. EPA is 
proposing specification levels for the 


A* noted above. w e solicit comments on 
whether used oil with a flash point lower than lOCfe* 

1 should be subject to regulation as hazardous 

fuel rather than off-specification used oil fuel. 
I reasons could be that the oil was mixed with 
/•xrdotis ignitable wastes (e.g.. ignitahle solvents). 
•<«d that the nosh point is on indication of massive 
«Mt<7diion that did not occur during use of the oil. 

" PCD concentrations in used oil typicolly range 
rrt'm 7 to 50 ppm Emissions modeling has shown 
tn..r .icnbtcnt PCB levels resulting from burning used 
1 I *Mh these PCB levels in nonindustrial boders f» 
not likely to pose a serious health hazard, lifetime 
ranter risk would increase less than l X 10- • (Le.. 

I in Umaooo), See PEDCo Environmental Inc., 

' ’ '* of Wattr Ott Burn ins, pp 5-0 and S-7. 

" Under provisions of 40 CKK Part 701. waste 
Klu may be burned in a fossil fuel filed boiler 
^jvidad that the unit has a capacity of at Irasl 50 
^ *1 lion Dtu/hr urn! is monilarrd to ensure it is 
oprr«tjng at peak combustion efficiency In 
Addition, prior upproval is required from the 
Administrator to bum certain wash* PCB* in a 
hoik*. 


following parameters in used oil fuels: 
Arsenic, cadmium, chromium, lead, and 
flash point. This section explains how 
levels were selected for each parameter 
in the proposed specification. 40 

Under today's proposal, a used oil fuel 
would have to meet all of the 
specifications in order to be burned in a 
nonindustrial boiler. EPA has 
determined, as discussed earlier in this 
preamble, that these boilers are 
generally not suited for burning 
contaminated waste fuels. In general. 
EPA agrees with the House Committee 
on Energy and Commerce, which 
reported the finding that operators of 
facilities with nonindustrial boilers 
expect to receive and are equipped to 
handle only commercial grade fuel oil 
(See H.R. Rep. No. 96-198 at 39, 42.) 
However. F.PA does not believe it is 
necessary for used oil fuel to be 
physically and chemically identical to 
virgin fuel oils in every respect. 

As discussed previously. EPA ha6 
determined that certain used oil 
contaminants can pose a serious risk 
when the oil is burned in nonindustrial 
boilers in urban areas. EPA has 
determined that the concentrations of 
some of these contaminants should be 
limited to levels found in commercial 
fuel oils. However, the health risk from 
other contaminants would not be serious 
if used oil concentrations are limited to 
levels higher than found in commercial 
fuel oil. The basis for these 
determinations are discussed below. * 

(a) Arsenic , Cadmium , and Chromium. 
As described earlier, emissions from the 
widespread burning of used oil fuel in 
an urban area, (such as when 
residential, insitutional. and commercial 
boilers bum used oil fuel) can be 
associated with increases in ambient 
levels of arsenic, cadmium, and 
chromium. These metals are 
carcinogens, with no known threshold or 
“safe” level of exposure. Any increased 
or incremental emissions of these metals 
would lead to an increased risk of 
cancer to exposed individuals. As 
described above, EPA has concluded 
that the increased risks associated with 
emissions of these metals are cause for 
concern and can lead to an increased 
risk of cancer in large numbers of 
exposed individuals. Therefore, the 
Agency has proposed stringent 
limitations on these metals, intended to 
correspond to concentrations typically 
found in commercial fuel oils. (See 
Table 3.) The Agency's theory is that 
there is no protection to human health 
and the environment if recycled 


*• Tbe I unis tor including PCBs and for the KLB 
limit is discussed above. 


products are replaced by virgin products 
that are identical in terms of toxicant 
concentration, and therefore that 
specification levels should ordinarily be 
no more stringent than levels found in 
the commercial products that would be 
used in place of the recycled product. 
See 48 FR at 44971 (August 8. 1981) 
(exemption of spent pickle liquor used 
as a wastewater conditioner). 

Table 3 —Proposeo Used Oil Fuel Specifi- 
cations for Metals That Are Non- 
threshold Pollutants 


Manrmyn 

Concirrwwn «rto*abto 
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Awk . 50 
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The proposed levels for arsenic, 
cadmium, and chromium represent the 
95th percentile concentrations bused on 
40-50 analyses of commercial fuel oils. 41 
Thus. 95 percent of the commercial fuel 
oil sampled meets the specification. We 
are proposing to base the specification 
on the 95th percentile virgin fuel oil 
levels to ensure that most virgin oils 
would meet the specification but that 
abnormally high virgin oil levels (i.e., 
"outliers”) would not unduly bias the 
specification. EPA specifically requests 
comments on whether the 95th 
percentile concentrations are 
appropriate for setting specification 
levels. 

Another benefit from setting stringent 
limits is to prevent contamination of 
boiler a9h with toxic metals. Although 
this ash may exhibit EP toxicity and. if 
so, should ordinarily be managed as 
hazardous waste, operators of 
nonindustrial boilers such as those in 
apartment and office buildings and 
hospitals may not be aware of their 
obligations and may not manage the 
residues as hazardous wastes. 47 The fuel 
specification for these metuls should 
help assure that the ash is in fact 
nonhazardous. 

(b) Lead, Lead is a pollutant 
associated with nervous system damage 
and renal damage. The Agency 
established the NAAQS for lead of 1.5 
jAg/nr * 1 * to prevent exposure of most 
members of the sensitive population 
(young children) to ambient lead levels 
that can cause interference with 
development of red blood cells. 13 


*' Franklin Associate*. Lid.. Compottttoo of t/teH 
Oil, p. 5-11. 

* J CCA Corp.. Etnt momenta} Choraclerizalhm of 
Watte Ott CofvbuaUon, p 14. 

'‘The NAAQS Is Intended lo prevent young 
rhildrvn from exceeding a blood lead level of 30 

Oi trim mi I 
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EPA has estimated ambient levels 
under various scenarios of boiler size 
and location, receptor location, and used 
oil concentration to determine a 
concentration that would provide 
reasonable assurance that ambient lead 
levels would not exceed the NAAQS 
under realistic, worst case conditions. 44 
Lead emissions were modeled from 
single boilers with capacities varying 
from less than 1 million Dtu/hr to 250 
million Btu/hr. In addition, to simulate 
some of the realistic, worst-case 
conditions typical of highly urbanized 
and commercialized areas where most 
nonindustrial boilers are located, 
emissions from clusters of four and 
sixteen units equally spaced at 50 or 100 
meters in a square were modeled for 
units with capacities up to 50 million 
Btu/hr. In some scenarios, receptors 
(i.e., exposed individuals) were assumed 
to be exposed to ambient air that is 
above ground level as occurs with 
windows or air intake systems in multi¬ 
story structures (i.e„ “elevated 
receptors’ 1 ) and to be dose to the source 
(25 to 50 meters) (i.e.. “dose receptors”}. 
The boilers were assumed to be burning 
100* * * * * % used oil with lead concentrations 
ranging from 10 to 1000 ppm and to be 
operating at 50*4 capacity to simulate 
worst-case conditions during the winter 
heating season. Wind conditions 
modeled were historical conditions for 
January at a point in a major urban area. 

Modeling results indicate that burning 
used oil with a lead concentration of 
1000 ppm (the 90th percentile 
concentration of data available ut the 
time of the study) in nonindustrial 
boilers in urban areas can cause “hot 
spots" (areas where ambient levels 
exceed the NAAQS) under a number of 
typical scenarios: (1) Single large boilers 
(250 million Btu/hr) with short stacks: 

(2) small clusters of medium size boilers 
(50 million Btu/hr) in situations where 
persons are exposed to ambient air 
above ground level through windows or 
air intake systems of multistory 
buildings (i.e., elevated receptors); (3) 
single small boilers (10 million Btu/hr), 
again considering elevated receptors: 
and (4) large clusters of very small 
boilers (1 million Btu/hr). again 
considering elevated receptors. At a 
lead concentration of 250 ppm (roughly 


ps/dl. Blood levels above 30 pg/dl are associated 

*ith impairment of hem* •vnthrsis In cell* 

Indicated by elevated erythrocyte protoporphyrin. 

In addition, there arc other advert* effect* 

ob* non led with blood Writ above 30 pg/dt which 
r^in result from exposure to concentration* well 
above the NAAQS. including encephalopathy and 
renal <lamage. (See 4.1 FR 4*246-311 (October 5, 
torsi). 

“PKOCo Rnvirunmen*al. Inc, Risk Amtnnment of 
HVaafi* Oil Burnt riff. 


the 50th percentile value), several 
scenarios that are not typical but 
probably not infrequent can still create 
“hot spots”: (1) Small clusters of medium 
size boilers considering both elevated 
and close receptors (i.e.. persons are 
exposed to ambient air above ground 
level ami at a distance of 25 to 50 meters 
from the stack); (2) small clusters of 
small boilers considering both elevated 
and close receptors; and (3) large 
clusters of small boilers considering 
only elevated receptors. A lead 
concentration of 100 ppm would prevent 
“hot spots” in all but a few conceivable 
but exceptional scenarios where small 
or medium boilers are clustered together 
and where receptors are down wind 
elevated (at the height of the stack) and 
extremely dose to the source (within 25 
meters). A lead concentration of 10 ppm 
(the 95th percentile virgin fuel oil lead 
concentration ) results in ambient levels 
well below the NAAQS tn virtually all 
situations. 

EPA believes that a lead specification 
of 100 ppm ensure that ambient lead 
levels in the vicinity of both large and 
small single and clustered sources 
would be well below the NAAQS. on 
the order of 50% of the standard. Only in 
unique and truly extreme scenarios 
would ambient levels be expected to 
exceed the standard. 4 * 

Although background ambient lead 
levels in urban areas are considered to 
range from 0.5 to 1.0 jzg/m a and are 
above 1 ps/irr* for several urban areas, 
only those used oil burning scenarios 
that are likely to cause ambient levels to 
approach or exceed the standard were 
considered for a number of reasons: (1) 

It is not clear to what extent the ambient 
air monitoring stations typically located 
next to traffic corridors are measuring 
lead levels from used oil burning as well 
as from automobiles; (2) urban air lead 
levels are thought to be decreasing as 
more automobiles bum unleaded fuel: 
and (3) many of the high lead levels 
resulting from modeling used oil burning 
were found at elevated locations where 
background levels from automotive 
exhausts should be minimal. 

Although limiting lead levels to 100 
ppm should ensure that nonindustrial 
boilers would not cause ambient lead 
levels to exceed the NAAQS, the 


For example. the standard could be exceeded 
in u situation where *evrr»! SO million Btu/hr. 
medium sized boiler* Miring very large high-rise 
structures with about SOOlOOO ft 1 of floor space are 
spared about 100 meters apart, where all of the 
Ixulrni bum used oil with 100 ppm lead 
concentration, and where an individual is exposed 
to air through a window or air intake system that is 
located rlora to the stack (about 50 ractersk and at 
ii height equal to rhe boiler stuck height, and 
directly down wind from at least two of the stocks. 


Agency is, nonetheless, concerned that 
such a 109 ppm lead specification for 
used oil fuel would not be a protective 
as is reasonable. The document the 
Agency used to develop the NAAQS. 
Air Quality Criteria for Lead and the 
NAAQS itself are currently under 
review as required by Sections 108 .tnd 
109 of the Clean Air Act (42 U.S.C. 7401 
and 7409). Any amendments to the 
NAAQS are scheduled to be proposed is 
1988. 

The existing NAAQS is based on 
findings by EPA and the Centers for 
Disease Control (CDC) that 30 pg/di 
blood lead levels should be prevented is 
children. At this time. EPA and other 
federal agencies, including CDC. are 
reviewing new data that report IQ 
effects in children exposed to lead levels 
below 30 pg/dl. In addition, there are 
other effects below 30 jig/dl including 
changes in heme synthesis, changes in 
brain wave patterns, reduced nerv»* 
conductive velocity, and reduced 
Vitamin D levels in children. Should the 
peer review process find that these data 
are persuasive, the ambient standard 
may be revised accordingly. 

In addition, the Agency is requiring 
the phase-down of lead in gasoline- the 
primary source of ambient lead in urban 
areas. Because sources of lead are 
additive, and exposure to lead among 
the general population is widespread 
constituting a national health problem 
the Agency believes that it is reasonable 
that efforts be made to reduce 
preventable sources of lead exposure 

In light of these concerns, the Agenry 
has considered proposing a used oil furl 
specification for lead at the level found 
in virgin fuel oil. 10 ppm (i.e.. 95% or 50 
samples of virgin fuel oil contained 
than 10 ppm lead). This would address 
our health concerns and would ensure 
that there would not be a significant 
increase in lead emissions when used oil 
fuels displace commercial fuel oil. 
However, we ore concerned that a lead 
specification as low as 10 ppm would 
effectively preclude most burning of 
used oil as fuel because: (1) Only about 
30% of used oil could meet the 
specification, either as generated or 
after blending with 90% virgin fuel oil 
containing meun metal concentration* 
(blending with more than 90% virgin fuel 
oil is not considered to be generally 
economical): (2) most used oil would, 
thus, be precluded from burning in 


M See 4? FR 38070-3S07S (August 27,1US21 ***** 
(hr Agency discusses the buses for the gtBoh''' 
phtfsedown regulation and the lead NAAQS. lb# 
relationship between gasoline lead phusedown a«*f 
(imbirnt air levels, and studies of the effects uf 
level lead exposure on intelligence or behavior ol 
children. 
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nnnmdustriul boilers; and (3) industrial 
hollers and furnaces may also be largely 
precluded from burning used oil fuel 
under the Phase II technical controls on 
boilers and industrial furnaces. (Under 
(he Phase II rules for boilers and 
industrial furnaces, the Agency is 
considering applying the used oil fuel 
metals specification proposed today—as 
om* * regulatory option—to boilers and 
industrial furnaces that do not have air 
pollution control equipment because the 
units can pose risks similar to 
nonindustrial boilers. Boilers and 
industrial furnaces with air pollution 
control equipment may be allowed to 
bum used oil fuel that contains higher 
levels of metals provided that the 
control equipment has a collection 
efficiency such that controlled emissions 
are not greater than if specification used 
oil fuel were burned.) In comparision, 
the amount of used oil that could meet a 
specification with other allowable lend 
levels is as follows: 



laoct spocifccafo* 
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At allowable lead levels greater than 
too ppm. the amount the used oil that 
can meet the specification docs not 
increase substantially. 

At a lead specification level of 10 
ppm. 70% of used oil. about 350 million 
gallons per year, could be diverted from 
burning. Even if the amount of used oil 
that is re.refmed is doubled, only about 
ion million gallons of used oil million 
gallons per year of used oil burned as 
fuel could be diverted to that use. Thus, 
large quantities of used oil heretofore 
recycled could be diverted to disposal. 
Not only would this waste a valuable 
resource, but it could result in health 
risks if generators or collectors disposed 
of their used oil improperly rather than 
meur the cost of proper management 
under existing and pending rules. 57 See 
H R Rep. No. 98-198 at 65. Given the 
huge number of generators and 
collectors, enforcement efforts may be 
limited and illicit activities may go 
undetected until serious problems are 
caused. 

The Agency had decided to propose a 
lead specification range of 10 to 100 ppm 


l.'ftrd oil that exhibit* a characteristic ol 
hiwiirrtouB waste or that is mixed with hazardous 
***** 8 subject to regulation a* hatardou* waste* 
*Hcn deposed und*T existing rule*. In addition. Ih# 
Afjrncy it developing control* for recycled used oil 
'Hilrr authority of thr Used Oil Recycling Act 
«merdmrnts to RC.RA and t* considering whether 
'-'•rd oil should be listed as hazardous w«*lr. The** 
mlr* arr »< hrduled to be proposed in 1RS5 


to encourage public comment on the 
issues presented here and to allow final 
promulgation of a lead level that 
represents: (1) A level of 100 ppm based 
on ensuring that noninduslrial boilers do 
not cause ambient lead levels to exceed 
the NAAQS; (2) a level of 10 ppm based 
on commercial fuel oil levels that would 
limit lead emissions us much as 
possible; or (3) an intermediate level 
that balances the concerns of whether 
the NAAQS-based level is as protective 
of public health as is reasonable and 
whether a level lower than 100 ppm 
would severely disrupt used oil recyling 
and result in dumping. 

The Agency also specifically requests 
comments on the following issues: (1) 
Whether other factors or scenarios 
should be considered that might suggest 
that another limit would be required to 
ensure ambient lead levels do not 
exceed the NAAQS: (2) whether a two- 
tiered specification would be more 
appropriate where a very low limit (c.g.. 
10 ppm) is required (or used oil burning 
is banned) for boilers within highly 
urbanized and commercialized areas 
(which could, perhaps, be identified by 
using the Bureau of Census list of cities 
with more than 25.000 population) and a 
higher limit (e.g. 100 ppm) is allowed for 
other areas where sources and receptors 
are more w idely spaced and. thus, 
where individuals are likely to be 
exposed to lower ambient levels 
attributable to the source. 

The Agency also considered whether 
specifications for arsenic, cadmium, and 
chromium would be needed if a lead 
level at the low end of the range were 
selected for promulgation. At u very* low- 
lead limit, used oil would be much more 
likely to fail the specification (even after 
90% blending with virgin fuel oil) 
because of lead rather than arsenic, 
cadmium, and chromium as follows: 


Lead ipacOcsion 

Per 
item ' 

10 cam 

05 

50 ppm .— 



80 

100 ppm_ 


50 


1 Ps»C«f* of uMd o*J fa*ne spsafccaton (tftar 90%, Wend 
<ng waft wprt fv>*< oO twyau— of tesd content 
Sotrt* B*Md on date m FwMn Associates. Ikl. Con* 
pO*bon of O* AcvroOn 

The Agency believes that specifications 
for arsenic, cadmium, and chromium are 
needed even if a lead limit as low as 10 
ppm were promulgated for a number of 
reasons. Used oil lead levels arc 
expected to decrease over the next 
several years as a result of the Agency's 
leaded gasoline phasedown program. 
(Lead in used oil is largely attributable 
to contamination of crankcase oil with 
lend from leaded gasoline *’blow-by'\) 
Thus, although less and less used oil 


would fail the specification for lead over 
time, that oil could have high arsenic, 
cadmium, or chromium levels. In 
addition, as discussed above, the 
Agency is considering in the Phase 11 
technical controls for boilers and 
industrial furnaces applying the used oil 
fuel specification proposed today to 
used oil burned in those units as well. 
However, under one regulatory option 
being considered, burning of off- 
specification used oil fuel would be 
allowed in units w ith air pollution 
control equipment that controls 
emissions to levels that would occur if 
specification used oil were burned. 

Thus, controls are needed for all 
constituents in used oil that can pose a 
health hazard when the oil is burned— 
arsenic, cadmium, and chromium as well 
as lead. The Agency specifically 
requests comments on whether arsenic, 
cadmium, and chromium specifications 
are needed if a low lead specification 
level is selected for promulgation. 

(d) Flash Point . F,PA is proposing thut 
used oil fuel with a flash point over 100 
*F be exempt from regulation, provided 
that it meets the specification levels for 
metals and PCBs. Such fuel could, 
therefore, be burned in residential, 
institutional, and commercial boilers. 
The basis for this is that fuels with flush 
points os low as 100 *F—the ASTM 
specification for Number 2 distillate 
fuel—are routinely handled by fuel 
transporters and users, including 
residential, institutional, and 
commercial boiler owners. EPA believes 
that used oil fuel that otherwise meets 
the proposed specification is essentially 
equivalent to commercial fuel oil with 
respect to hazards posed during 
handling (and risks posed by burning) 
and that it will be handled with the 
same care as commercial fuel oil. 

Used oil with a flash point of less thut 
100 *F would be subject to regulation os 
off-specivication used oil fuel. Fuels 
with a flash point below 100 *F ure not 
routinely handled by fuel transporters or 
users and are inherently very hazardous. 
(According to ASTM specifications, no 
commercial grade fuel oil should have a 
flash point below 100 *F.) Thus, such 
fuels would be regulated as off- 
specification used oil fuel and would be 
subject to the notification, invoice and 
certification requirements and could be 
burned only in industrial boilers and 
furnaces. 5 * As discussed previously in 


** At first glance. setting thr specification at l(X> 

*K may appear inconsistent with the current 
definition fur thr characteristic of ignitiibUitv found 
in 40 CHt 261.21. which states that a liquid having a 
flash point hr tow 140 T is an ignitablr Hazardous 
waste liinmtf. the Agency has determined that 
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footnote 47. wc are also soliciting 
comments on whether used oil with a 
flash point lower than 100 a F should be 
regulated as hazardous waste. If the 
final rule for used oil fuel is promulgated 
with such low flash point oils regulated 
as off-specification oil rather than 
hazardous waste fuel, the Agency will 
propose to control the handling hazards 
such oil poses during storage and 
transportation in the used oil listing/ 
management rules scheduled to be 
proposed in late 1985. 

E. Basin for Deferring Regulation of 
Used Oil Space Heaters 

The prohibition on burning off- 
specification used oil fuel in 
nonindustrial boilers does not apply at 
this time to used oil-fired space heaters. 
We are deferring regulation of these 
units until we better understand the 
hazards they may pose and evaluate 
options to address any such hazards. In 
the interim. EPA is proposing a 
conditional exemption for these units. 

The Agency believes that roughly 
55.000 used oil space heaters have been 
sold nationwide to automotive service 
shops and other generators of crankcase 
oil.* These units are designed to bum 
100% crankcase oil and are very small. 
They bum 0.1 to 4 gallons per hour of 
used oil and the largest units have a 
maximum heat input capacity of 0.5 
million BTU per hour. Approximately 
90% of used oil space heaters are the 
vaporization type where volatile 
organics in the oil are vaporized and 
ignited, while metals, sediment and 
heavy organic compounds remain in a 
pan at the base of the unit. Vaporization 
units appear to have low metals 
emissions rates—5 to 15% of the metals 
in the used oil are emitted from the 
stack.*® Other used oil space heaters are 


ragulition of used oil fuels having a flash point 
between 100-140 *F Hi not neteesary (provided they 
wvrw1 the specification) for (he reasons discussed in 
the taxi. In addttton. the tgnitability” characteristic 
far hazardous waste was intruded mainly to 
identify “wastes capable of causing fires during 
routine transportation, storagr .tnd disposal and 
wastes capable of several) exacerbating a fire once 
started ~ (See 45 hR 3510(1 |May 10. 10WM Thr 140 
> (unit was selected because such on ambient 
trmperatura is regularly encountered during landfill 
disposal, and in such envirmmu’ni*. IttpUd wastes 
with flash points lower than 140 *F will readily 
tuIatlHxe and can easily be ignited h> thr numerous 
ignition sources to which wastes ara exposed during 
management 

** Development Planning and Research 
Associates. Inc_ 5<V«W Ckuract*rnttu i of tfk 
H code UjJ SfxJte Hnitrr MumTrj. |ufy l4tU 

• CCA Corporation. Thr Fotr of Ita/ordotn and 
,\\>nh,tsnnh»tn Wtutr * or t f »ni Otf R<> yrflrtg. Aped 
1‘W.T p. Vl-lfi. Draft Report 


Ihe atomization type where the oil is 
“sprayed’Mnto the combustion zone. 
Atomization units appear to have 
relatively high metals emission rates— 
75 to 95%. 

Preliminary assessments indicate that 
vaporization units may not pose a 
significant health hazard However, it is 
not clear whether atomization units pose 
a significant health risk with respect to 
metals emissions. In a situation where 
four atomization units may be spaced in 
a square 50 meters apart (as around an 
intersection) and emission plumes 
overlap, it appears that ambient lead 
levels would increase by about 10 
percent of the National Ambient Air 
Quality Standard. In addition, emissions 
of arsenic, cadmium, and chromium 
from atomization units may pose a 
cancer risk to the most exposed 
individual on the order of 1 in 100.000 •* 

The Agency is considering whether 
these risk levels are significant and. if 
so. what approaches could be used to 
reduce the risk. If the atomization units 
alone are considered to pose a 
significant risk, the burning of off- 
specification used oil in those uits could 
be banned. Under this approach. EPA 
must determine how to handle the 
atomization units currently in operation 
and how to clearly differentiate between 
atomization and vaporization units. 
Alternatively. EPA could prohibit 
burning of off-specification used oil in 
space heaters that cannot meet an 
emissions performance standard (e.g., 
requirement that heaters emit less than 
10% of the metals in the fuel). Finally, 
the Agency could determine that the risk 
posed by these units is not significant or 
only marginally significant and thus not 
worth the Agency and state resources 
that would be required to implement 
and enforce a regulatory system to 
effectively reduce the risk. 

The Agency will address the 
regulation of used oil space heaters 
beyond the requirement for outside 
venting proposed today in the used oil 
listing/management rule scheduled to be 
proposed in 1985. In the interim, the 
Agency encourages comments on 
whether the risks of burning used oil in 
space heaters are significant, and. if so. 
on approaches to reduce risks. 

To be excluded (at this time) from the 
prohibition on burning off-specificution 
used oil. owners and operators of used 
oil-fired space heaters would have to 


* MetnU mutton*, ombtenl lew*!*, ami rtakx are 

about an onJrr of magnitude burr for vaponaotton 
unit*. In addition the cancer rnk from *mi«»lon* of 
untninrad chlorinated solvrnft tfor* not appear to 
exceed 1 m I nunooo for eilhm vaporisation or 
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meet three conditions: (1) the heater 
must have a maximum heat capacity if 
less than 0.5 million BTU/hr. (2) the 
heater must bum only used oil that the 
owner or operator generates on-site or 
receives used oil from individuals who 
change the oil in their automobiles or 
other equipment (i.c.. "household waste* 
generated by "do-it-yourself* oil 
changers): and (3) the heater must In¬ 
vented to the outside atmosphere. The 
capacity restriction is imposed to limit 
the exemption to legitimate used oil- 
fired space heaters used by automotive 
service shops. An upper size limit of 05 
million BTU/hr heat input encomp.cses 
all used oil space heaters in use today 
and prevents operators of larger boilers 
from claiming they are operating used 
oil-fired space heaters. The second 
condition is imposed to ensure that only 
facilities that generate used oil. such as 
automotive service shops, and that 
might normally purchase such heaters 
are eligible for the exemption. This will 
preclude the possibility, albeit remote, 
that persons who are not used oil 
generator might purchase these units 
and purchase off-specification used oil 
from processors or blenders. Finally. we 
ore requiring that the heaters be vented 
outside to avoid high indoor 
concentrations of lead and other toxic 
compounds.** 

F. Prohibition on Cement Kilns in Urban 
Areas Burning Hazardous Waste Furl 

The Hazardous and Solid Waste 
Amendments of 1984 prohibit cement 
kilns located in cities with populations 
greater than 500.000 from burning 
hazardous waste fuels unless they 
comply with the standards applicable to 
hazardous waste incinerators. See 
RCRA amended Section 3004(1). This 
requirement takes effect by operation of 
law, und so applies although EPA is not 
presently proposing to restrict burning of 
hazardous waste fuels in other types r>( 
industrial furnaces. (EPA is in the 
process of adopting regulatory language 
adding the bill’s requirements for .such 
cement kilns to the Subtitle C 
regulations.) Since this prohibition tikes 
effect by operation of law. it is not part 
of today’s proposal. 

C. Request for Comments on Issues 
Pertaining to the Prohibition 

EPA specifically requests comments 
on the two issues discussed below 

1. Request for Comments on 
Prohibiting the Burning of Waste Fuels 


w FTA wUu pfim» to iojhmi un advisory ui"tr t 
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in Small Indus trial Boilers. There are 
some common characteristics shared by 
many very small industrial and 
nonindustrial boilers that can tend to 
make their hazard potential similar. 
Many industrial boilers are similar in 
size, operation, and location to most of 
the nonindustrial boilers.” Nearly 90% 
of the approximately 125.000 industrial 
oil fired boilers, like more than 96% of 
the approximately 205.000 commercial 
and institutional oil fired boilers (and 
virtually all residential boilers), ore very 
small units with a heat input capacity of 
less than 5-10 million BTU/hr.” These 
small industrial boilers are identical in 
type and operation to most 
nonindustrial boilers. They are mostly 
firetube or cast iron boilers with 
uii sophisticated combustion controls. In 
addition, from 50 to 75 percent of 
industrial boilers are located in urban 
areas like nearly all noninduatrial 
boilers, 4 * * Further, the smaller industrial 
boilers are likely to be 
disproportionately located in urban 
areas given that “heavy" industries can 
be expected to use the larger units and 
to have a disproportionately large 
percentage of establishments located in 
nonurban areas. 

Given these factors, the Agency is 
requesting comments on whether the 
prohibitions included in the regulations 
proposed today should be extended to 
include very small industrial boilers. A 
size cut-off in the range of 5 to 10 million 
BTU/hr heat capacity seems reasonable 
because boilers smaller than that range 
typically have relatively crude 
combustion controls (e.g., on-off controls 
and fixed linkage between fuel firing 
rate and combustion air flow rate) and 
may not be able to maintain peak 
combustion efficiency (and, thus, 
destruction efficiency’) when burning 
hazardous waste.” Although nearly 90 


** A* diseuwd in Section VI-U-l of this 
Humble. nonimJuttrtot boilers can paw significant 
risks Ik* citnr (If Ttwry «rr typically very 
and may not achieve complete co«»b«»tlon of 
loxic organics {e.g. 99 WX destruction! because of 
inadequate control* to malnuin optimum 
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*.td tierautrr of ihotl residence time of toxk 
junks In the combustion zone: and (2) the nik 
i om incomplete combustion ii compounded 
•"♦cause nun Industrial bailer* are typically located 
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lo overlap and tnemnses ambient concentration* of 
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Ihrrauge they can be located close to the source aqd 
' xposed lo alien e-ground level ambient air (e g,, 
through window* or budding air intact systems! 
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percent of ull industrial boilers that bum 
fuel oil are smaller than that size and 
would be restricted, the approximately 
15,000 unrestricted boilers represent 
60.90% of the industrial boiler oil 
burning capacity.* 7 These unrestricted 
industrial boilers would have more than 
enough capacity to bum all of the used 
oil and hazardous waste currently used 
as fuel (even assuming no used oil 
meets, or is blended to meet, the 
specification and thus, no used oil is 
burned in noninduatrial or restricted 
industrial boilers). Only approximately 
10% of the unrestricted industrial boiler 
capacity (i.e., boilers larger than 5-10 
million BTU/hr) would be required to 
bum all used oil fuel and hazardous 
waste fuel assuming boiler load factors 
averaged 25 to 50% (i.e., on a yearly 
average, the boiler operates at 25 to 50% 
of its capacity). 

The Agency is currently conducting 
tests of industrial boilers burning 
hazardous wastes and intends to 
propose technical controls on burning 
hazardous waste and used oil in these 
boilers (as well as industrial furnaces) in 
late 1985 (Lo.. the Phase II controls 
discussed previously). Nonetheless, we 
are requesting comments on whether 
small industrio! boilers should be 
included in the prohibition proposed tn 
today's rule, or whether regulation 
should be deferred until a more 
definitive determination of their 
impacts, and appropriate regulatory 
controls, is completed. 

2. Request for Comments on 
Exempting Ignite hie Wastes from the 
Prohibition on Burning in Non industrial 
Boilers . The Agency is considering and 
exemption from the prohibition on 
burning in nonindustrial boilers for 
hazardous waste that is hazardous 
solely because it ignitable. Such wastes 
would pose no greater fire or explosion 
hazard during handling than commercial 
fuel oils if the minimum flash point 
allowed for the exemption was 100 # F, 
the minimum flash point for commercial 
fuel oils. In addition, stack emissions 
should not pose a hazard if the waste is 
hazardous solely because it exhibits the 
characteristic of ignitability in Subpart 
D of 40 CFR Part 261. However, given 
that the Agency has not completed its 
efforts to list waste that are hazardous 
because they contain toxic compounds, 
wastes that are currently hazardous 
solely because they exhibit the 


regulations (or the tairapasitiun and tuw of waste 
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characteristic of ignitability may, in fact, 
contain toxic compounds. See 46 FR at 
7673 (January 23.1981). If so. these 
wastes can pose o hazard during 
handling (e.g.. from spills, fires), and 
emissions from the combustion of these 
wastes could expose the public to toxic 
compounds. To ensure that “igrutable- 
only" wastes do not contain significant 
concentrations of toxic compounds, 
those toxic compounds of concern must 
be identified, acceptable concentrations 
must be determined, analysis 
procedures must be prescribed, and 
recordkeeping procedures must be 
required. Further, to make the 
exemption cost-effective to the burner, it 
probably should be self-implementing. 

The toxic compounds of concern are 
the hazardous constituents the Agency 
has listed for toxicity in Appendix V1U 
of 40 CFR Part 261. A maximum 
concentration of 100 ppm appears to be 
protective for most organic constituents 
given that, at that concentration, stack 
gas concentrations of the constituent are 
likely to be just at the detectable limits 
given destruction efficiencies of 99 to 
99.99 percent typically found in 
nonindustrial boilers. However, lower 
allowable concentrations may be 
needed for highly toxic compounds. In 
addition, the fuel should meet the used 
oil fuel specification for metals to ensure 
that it poses no greater hazard than 
exempted used oil fuel (i.e., on- 
specification used oil). 

It is not clear what levels would be 
appropriate for other metals and 
inorganic constituents. In addition, it is 
not clear whether a self-implementing 
exemption would be enforced 
adequately. Yet requirements for 
interaction by regulatory officials would 
amount to a permitting or approval 
system and probably would not be cost- 
effective for burners. 

The Agency is specifically requesting 
comments on the need for an exemption 
for “ignilable-only" fuels and how a self- 
implementing. yet effective, exemption 
can be structured. 

Finally, the Agency has considered 
whether such “ignitablc-only" wastes 
with a flash point not less than 100 *F 
should be exempted from all of the 
requirements proposed today or ju9t the 
prohibition on burning in nonindustrial 
boilers. Such wastes could require 
different types of handling and burning 
than commercial fuel oils even though 
they are ignitable with a flash point 
similar to No. 2 and No. 4 commercial 
fuel oil. Thus, boiler operators may need 
to be put on notice that the fuel is not 
commercial fuel oil but rather a 
hazardous waste fuel that may not 
handle and bum like a commercial fuel. 
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To provide this notice to boiler 
operators, we might subject the waste to 
the manifest and other administrative 
controls applicable to hazardous waste 
fuels. 

VIII. Proposed Administrative Controls 

A. An Overview of the Proposed 
Administrative Controls 

In addition to the substantive controls 
on burning discussed above and the 
cuntrols on storage discussed in Section 
IX of this preamble, EPA today is 
proposing that hazardous waste fuel and 
off-specification used oil fuel he subject 
to certain administrative requirements. 
These requirements include one time 
notification to identify wa&te-ns-fuel 
activities and to obtain an EPA 
identification number (notification of 
waste-as-fuel activites is required even 
if a person has previously notified the 
Agency and obtained an EPA 
identification number), compliance with 
a manifest system (a new requirement 
for blended hazardous waste fuels), or 
an invoice system (for offispccification 
used oil fuel), and recordkeeping. In 
addition, persons receiving a shipment 
of hazardous waste fuel or off* 
specification used oil fuel would have to 
certify to the person initiating the 
shipment that they have notified EPA of 
their activities and that they may 
lawfully bum the waste fuel. 

In general, these proposed controls 
serve two purposes. They make it 
possible to administer and enforce the 
prohibitions against burning in 
nonindustrial boilers and provide for 
proper tracking of the materials. 

Thescvadministrative requirements 
would apply to hazardous waste fuel 
and off-specification used oil fuel 
marketers and burners. Hazardous 
waste and used oil generators who send 
their wastes directly to a person who 
burns them for energy recovery act as 
marketers and would be subject to the 
proposed controls. 6 * Generators who 
send their hazardous waste or used oil 
to a person who does not bum them for 
energy recovery would not be subject to 
the proposed controls for marketers 
even though the wastes may 
subsequently be burned for energy* 


•• Many u%ed oil processors burn used oil as fuel 
lo provide hcot for purpose* of treatment (e g . 
rnhancr settling or separation of water, evaporation 
of volatiles) Such burning is incidental to the 
primary function of the facility: processing and 
market of used oil Thus, such processors are not 
considered "ultimate burners * and generator* and 
transporters who sell oil to such processors are not 
sob)cc! to regulation as marketers These processor* 
•ire considered to be manufacturers and their 
boilers are considered to be industrial boilers 
eligible lo burn off specification used cHl tee Section 
VII-G-1 above 


recovery by another person. The 
hazardous waste generator, however 
would be subject to the 40 CFR Part 282 
regulations ordinarily applicable to 
generator. 66 

Hazardous waste fuel transporters 
would be subject to the full set of Part 
283 requirements. This proposal would 
regulate for the first time transporters of 
hazardous waste fuel that is neither 
listed waste nor a sludge. These 
hazardous wastes are currently exempt 
from regulation under provision of 40 
CFR 281.6(a). a provision that would be 
superseded by the new Part 266 
standards proposed today. 

Used oil fuel transportation would be 
exempt from these proposed controls to 
avoid piecemeal regulation of used oil 
transporters. 10 If used oil fuel 
transporters were regulated while other 
used oil transporters were not. 
transporters could avoid complying by 
claiming that the used oil is intended for 
other purposes. The Agency plans to 
propose comprehensive controls for 
used oil management in 1985. and will 
address regulation of transporters at 
that time. 

The following table (Table 4) 
summarizes the controls that would be 
required under today's proposal: 

Table 4 —Proposed Controls for Waste 
Fuels 



Hazardous waste 
faaP 

Orrtcwcteifion 
used oi fact 

Generators* _ 

Fen 257* 

Etompt 

Marketers * 

NRN.PM.CRS 

NRN.P.iC R 

Transports** - 

Part 253* 

Exempt 

Burners .. ... 

N.RN.P M.C.RS 

NRN P1£R 


'Harortftxrt *s*te* ewi ar* imeo ***** or t todp a or* 
Sutfdct id teorago and tranaocrtaaon rsQurements undo* 
artstong rvA*s (40 CFR 261 6] prior to use as lust or used lo 
produce a fuel Today’s n/e a wxsd extend storage and 
transportation **<Mremer»u» as wefl as was* hm* raqwrw 
manta mdcaied here to aA futrardou* waste* used as luel or 
ueed to produce a Km* and to aA hazardous wasUMfeovad 
•uc's produced from hazardous waste fry proceaamg Wood- 
*ig Or Other treatment 

'Hazardous east* and used o* generators wci/d not fee 
regulated ea marketer* unless they market drectly to a 
turner 


M Hazardous wastes that are listed wastes or 
sludges are currently subject to storage and 
transportation controls poor to use to produce a fuel 
end prior to marketing as a fuel. (Sec 40 CFK 
201.5(a)) Today's proposal would extend regulation 
to all hazardous wastes and so would include 
unlisted by-products and spent materials as well as 
any fuel containing any of these wastes as nn 
Ingredient. See Section V1KM above 

*• Many used transporters (collectors) pick up 
used oil from several small generators and 
aggregate the oil at satellite storage facilities prior 
lo shipment In larger tankers to used oil processors 
or rerefiners. Such transporters are not considered 
marketers for purposes of today's proposed rules 
unless- (1) They ship used oil directly to a person 
who bums the oil for energy recovery: or (2) they 
process used oil at the storage facility. Any blending 
of used oils resulting from accumuation In the 

transporters'* storge tanks is lndicent.il to the 
primary function of accumbitkm and Is not 
considered blending or processing tor purposes of 
producing used oil fuel 
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potior 

M.i-Compf ne t wsti menticsl (V) or mvoce (»l 
C—Pro*os o» racorvs ce*4tc**on o* compNmcc 
rtarua'ds tor burning 
R-Rocormaspsig 
S—Storage standard* 

B. Discussion of the Proposed 
Notification Requirements 

1. Purpose of the Notification 
Requirement. To ensure that waste fuelr 
are managed properly and nut touted lo 
noninduslriat markets. EPA muM be 
able to identify those persons who 
engage in wastc-as-fuel activities. The 
notification requirement proposed hen 
serves this purpose. This type of 
notification is mandated under the 
recently-enacted RCRA reauthorization 
legislation and is authorized under the 
provisions of Sections 3010 and 3014. ; 1 

The notification process will identify 
the people subject to regulation. It also 
will serve to inform these persons that 
these fuels are no longer exempt from 
RCRA requirements. In addition, for 
persons and facilities that are not jftpw 
part of the RCRA system, notification 
will result in the assignment of an EPA 
identification number. An identification 
number is needed for compliance with 
various requirements of this package 

2. Wkp Must Notify. Under this 
proposal, the following persons must 
notify the Agency of their waste-as-fuel 
activities: (1) Marketers of hazardous 
waste fuel or off-specification used oil 
fuel (e g. third-party processors, 
blenders, and distributors, and those 
generators who market directly to 
burners); (2) burners of hazardous waste 
fuel or off-specification used oil fuel 74 : 


Tl EPA interpret* notifications to be require) 
under Section 3010 whenever the Agency amends a 
Part 261 rogation to bring additional persons into 
the hazardous waste management system, not lost 
when additional characteristics or listings are 
promulgated. See 46 FR al 144UU n 51 [April 4. IW^\ 
Since EPA is proposing to increase the coverage of 
the system by amending Part 201 requirements, 
authority lies under Section 3010 to require 
notifications for hazardous waste fuels. The Agciu> 
also believe* the plenary authority over recycled 
used oil contained in Section 3014 provide* 
authority to obtain notifications. ERA'S information 
collection authority In Section 30CT. requiring 
persons handling wastes that may tie huzarduus to 
"furnish information relating to such wastes * to 
EPA. and general rule making authority in Section 
30U2(aHt) likewise Justify -obtaining notification* 
pertaining to used oil 

T * Except generator who bum their oil in epoce 
heaters under provisions of proposed { 251 4t(b)(4l 
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{3} marketers of used oil fuel thot meets 
the specification but who receive off- 
specification used oil fuel and treat it to 
produce used oil fuel that meets the 
specification: and (4) marketers of used 
nil fuel that meets the specification and 
who receive used oil from a generator 
lor from a transporter who receives used 
oil from generators) irrespective of 
whether the used oil they receive meets 
the specification. 73 If any of these 
prisons has previously notified the 
Agency of any hazardous waste 
management activities and obtained an 
EPA identification number they must 
nonetheless renotify and may use the 
untended notification form (see 
discussion below) to identify their 
waste-as-fuel activities. Notification 
must be provided concurrently to all 
States whose hazardous waste programs 
have received final authorization. See 
Section -M4(a)(l) of the Hazardous and 
Solid Waste Amendments of 1984 
(RCRA amended Section 3010). 

Certain persons are not affected by 
th • proposed special notification 
requirement for waste-as-fuel activities: 
(11 Hazardous waste generators who 
neither burn nor market their waste 
fuels directly to a burner are not 
required to notify regarding their waste- 
as-fuel activities because these 
generators need not and may not know 
the end use of the hazardous waste; 
however, they must notify regarding 
their generation activities if they have 
not notified already); (2) hazardous 
waste fuel transporters (transporters 
must notify only regarding their 
transportation activities (assuming they 
have not notified already) but not 
regarding waste-as-fuel activities for the 
name reason given above for 
generators): and (3) used oil generators 
and transporters (unloss they also 
market directly to a burnerJ. 

The notification requirement also does 
not apply to owners and operators of 
non industrial boilers (e.g., residential, 
institutional, and commercial boilers) 
who burn used oil that meets the 
specification. Since EPA is today 
proposing to restrict the composition of 
fuels being burned in these types of 
combustion units to fuels that pose no 
greater risk than virgin fuel oil. there is 


Although I he ami oil furl maikcttd by *uch 
I’rnuntf ntrrit thr •pccifkation and fcf exrmpt from 
'*'.!• Ho« wlliirt bn 4U*r thr u*ed oil. a* generated. 
m ®*tS the \pet i fir* non or bocauMi of procnning or 
tdmdk^g, such marketer* must mmrthelr** notify 
ti'A of their nWftMi'fuel activity* Thrar 
^•irkrtert would be xrqoitrd to atiulyxa thrti u*rd 
o»l fort io document thal It iwrt» the apecilkatkoi. 
'*•*« mpmd I 2«5 <gaM2| amt tbH1| Such 
nuUiicalitm. ,»rwilv«*a end retention of nn.iUyi* 
r« • oid* it required in en effort lo ensure that EPA 
m wmHur pumim who ftr»t claim that used oil 
' -1 mrrti the dpocificaliaa 


no need to receive notifications from 
these entities. 

3. Use of the Amended Hazardous 
Waste Notification Form. Persons who 
must file notifications with EPA (or 
renotify) because of their waste-as-fuel 
activities may use revised EPA form 
8700-12: • Notification lo EPA of RCRA 
Subtitle C Activity** (see the Appendix 
to the proposed rule). This form a 
revised version of the existing 
hazardous waste notification form, has 
been amended to accommodate the 
requirements for a waste-as-fuel 
notification as well as notification of 
hazardous waste activity. The Agency 
intends to use this revised form for all 
future notifications. 

Use of this form offers a standardized 
approach for persons required lo file 
notifications and assists EPA in the 
orderly input of data into its data 
management system. While use of the 
form is encouraged, it is not mandatory. 
Notifiers who do not use the form mu6t 
include all required information, 
including the certification in Item XI of 
the form, signed by the person notifying 
or by his authorized representative. 

The amended notification form will 
provide the Agency with two types of 
additional information: (1) The number 
and location of facilities engaged in the 
marketing of hazardous waste fuel and 
used oil fuel, including the processing, 
blending and distribution of these fuels; 
and (2) the number, type, and location of 
facilities that bum hazardous waste fuel 
and off-specification used oil fuel. This 
information will be used to develop a 
general profile of the nature and scope 
of the waste fuel industry and to identify 
those persons who must comply with the 
other requirements proposed today or in 
the future. 

Such information cannot be derived 
from data already submitted to the 
Agency because many persons that 
would be required to notify because of 
their waste-as-fuel activities were not 
previously subject to the notification 
requirements. In addition, the 
information available on those persons 
required to notify previously is 
inadequate because neither the original 
notification form, nor the Part A Permit 
Application, include questions that are 
specifically relevant to waste-as-fuel 
activities. 

4. Notification Procedures and 
Implementation . EPA estimates that 
there are. at most. 20.00Q-30.000 persons 
that may be required to file 
notifications. While EPA does not Intend 
to carry out a mass mailing to 
potentially affected parties, the Agency 
will widely announce the notification 


requirements of these rules through the 
press and trade journals. 

EPA is today soliciting public 
comments on the waste-as-fuel 
notification process and revised form 
concurrently with the proposed waste- 
as-fuel rules. After the Agency has 
reviewed public comments on the 
proposed rules and notification form we 
will issue a final notice in the Federal 
Register requiring persons subject to the 
waste-as-fuel notification to submit a 
notification to EPA. Due to possible 
statutory time requirements, this final 
notice requiring notification may be 
issued before promulgation of final 
waste-as-fuel regulations. 74 

The Agency plans to distribute the 
notification forms through the RCRA/ 
SUPERFUND Industry Assistance 
Hotline. Each requestor will receive a 
complete notification package, including 
a form and accompanying instructions, 
to assist him in filing his notification. 

EPA will return to each notifler an 
acknowledgement of receipt of the 
notification, and will issue an EPA 
identification number if one was not 
previously assigned. This 
acknowledgement in no way constitutes 
an endorsement by EPA of the adequucy 
of the notification or of the notifier’s 
business practices; rather it serves as a 
confirmation that EPA received the 
notification. 

5. Legal Significance of Notification . 

EPA is promulgating the notification 
requirement for hazardous waste fuels 
and used oil fuels under the authority of 
Sections 3010 and 3014 of RCRA. 
respectively. The notification is a 
prerequisite for RCRA interim status 
(see RCRA Section 3005(e)(2)) for 
owners and operators of hazardous 
waste fuel storage facilities. (See H R. 
Rep. No. 98-198 supra at 41. likewise 
specifying that notification of 
management of hazardous waste fuels 
serv es as a prerequisite for interim 
status.) 

G Proposed Transportation Controls 

EPA is proposing today to adopt a 
system to track movement of hazardous 
waste fuel and off-specification used oil 
fuels from the initial marketer (e.g. f 
generators who market to burners; 
processors; blenders) through 
intermediaries (e.g.. transporters, 
distributors) to the industrial users who 
bum the fuel for energy recovery. 74 This 


11 At noted dhow, the* llaiardou* and Solid 
Wa*te Amendment* of lf»4 amend RCRA to require 
wacle-o fuel notification* nithin IS month* 
Conceivably, notification could be required before 
the final w«i»1c ac-fual regulations are promulgated. 

1 • The s> Mitrm is already in place for certain 
h.i/ardous wait* fuels—iumei> listed want*?? and 

Continued 
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tracking system would create a paper 
trail allowing regulatory officials to 
track a hazardous waste fuel or off- 
specification used oil fuel from point of 
processing; blending, or other treatment 
to point of burning, thus making the 
prohibition on burning in nonindustrial 
boilers enforceable. Equally important, 
the tracking document (either a manifest 
or an invoice) would put persons who 
handle these materials on notice that 
they ore receiving a hazardous waste or 
off-specification used oil fuel. 

Consequently. EPA today is proposing 
(hut all shipments of hazardous waste 
fuel be accompanied by a manifest. 
Hazardous waste fuel marketers would 
be subject to the transportation (and 
pre-transport) requirements of 40 CFR 
Part 262 and transporters would be 
subject to the requirements of 40 CFR 
Part 263. 

We are proposing a slightly different 
system for off-specification used oil. 
whereby marketers (e.g., processors, 
blenders, distributors) offering off- 
specification used oil fuel for sale would 
hove to prepare and send an invoice to 
the fuel buyer, but would not have to 
have the invoice physically accompany 
each shipment. This^Jistinction (i.e.. 
invoice in lieu of a manifest) is needed 
to avoid piecemeal regulation of used oil 
transporters. 76 

Information to be included on invoices 
includes the shipment date, the 
shipment initiator's name, address and 
identification number, the receiving 
facility's name, address, and 
identification number and the quantity 
of used oil fuel shipped. All of this 
information is currently required to be 
included in the standard EPA hazardous 
waste manifest. 

In a situation where an off- 
specification used oil fuel goes from a 
processor or blender to an intermediate 
distributor, the Agency intends that the 
distributor must reinstitute a new 
invoice to accompany any fuel it sells 
that is produced from or otherwise 
contains the used oil (unless the used oil 
fuel now meets the specification). This 
requirement is consistent with those 
found in other parts of the RCRA 


sludge* when sent directly from the generator to n 
burner. See 40 CFR 261 tgu). Today's propot*! 
would expand the tytlrm to o//hazardous waste 
fuelt managed by a!! marketer* and burner* [t,r.. to 
oil hazardous wastes burned directly and to *11 
fuel* produced from hazardous waste by 
processors/blendert). 

Regulation of used oil fuel transporter* at this 
lime probably would not be enforceable as a 
practical matter, oven if considered desirable, given 
that only one group of used oil transporters would 
be subject to the requirements—thuse that transport 
oil drstmed not only for recyling radver than 
disposal but only for one particular type of 
recycling |i,*.. used at fuel for energy* recovery!. 


regulations whereby intermediate 
storage facilities must reinitiate a 
manifest. See. e.g., 40 CFR 264.71(c) and 
262.10(f). 

The Hazardous and Solid Waste 
Amendments of 1984 amended RCRA to 
require producers, distributors, and 
marketers of hazardous waste fuels to 
include a warning label on the invoice 
or bill of sale for the fuel. See RCRA 
amended Section 3004(r). The 
requirement takes effect within 90 days 
of enactment, and remains in effect until 
EPA promulgates superseding 
regulations. Id. The Agency believes 
that the proposed requirement of a 
manifest achieves the same purpose as 
the warning label—to put the user or 
distributor on notice that he is receiving 
hazardous w aste fuel. Receipt of a fuel 
accompanied by a hazardous waste 
manifest achieves this result. Further, 
the manifest would also put the 4 
transporter on notice that he is handling 
hazardous waste because the manifest 
must accompany the shipment. The 
invoice or bill of sale with the warning 
label may not accompany the shipment. 
Consequently, the Agency views the 
proposed requirement of a manifest as 
superseding the warning label 
requirement. Should this proposal be 
adopted, therefore, warning labels will 
no longer be required for hazardous 
w aste fuels. 

D. Proposed Notice and Certification 
Requirement 

To enforce the prohibition on burning 
hazardous waste fuel and off- 
specification used oil fuel in 
nonindustrial boilers, the prohibition 
applies not only to the boiler owner and 
operator, but also to the w r aste fuel 
marketer. Thus, a marketer such as a 
processor, blender, or distributor (or a 
generator marketing directly to a burner) 
may not sell hazardous waste fuels or 
off-specification used oil fuel to a person 
who burns it in a nonindustrial boiler. 
Marketers must also ensure that they 
market these fuels only to persons in 
(and. thus, aware of) the regulatory 
system: persons who have notified EPA 
of their waste-as-fuel activities. In 
addition, marketers are responsible for 
determining whether their waste fuel is 
subject to regulation (i.e., whether their 
product fuel contains hazardous waste 
or is off-specification used oil). 

To comply with these requirements, 
marketers need to know whether the 
person receiving a shipment of 
hazardous waste fuel or off-specification 
used oil fuel has notified EPA of his 
waste-as-fuel activities and whether he 
intends to bum the fuel only in a utility 
boiler or industrial boiler or furnace. 


Thus, the proposed rules include a 
provision requiring that a marketer of 
hazardous waste fuel or off-specification 
used oil fuel receive a certification from 
the fuel purchaser stating that the 
purchaser has notified EPA of his waste 
as-fuel activities and will burn the fuel 
only in unrestricted boilers or furnaces 
This certification is a one-time notice 
and would be required before sending 
the initial shipment (after the effective 
date of this rule). Similarly, the 
purchaser would be required to send thi* 
certification before receiving the first 
shipment from a marketer. This will 
ensure that the recipient is aware of the 
regulations applicable to waste fuels 
and of his responsibilities as a burner 
(or intermediary). 77 

Hazardous waste and used oil 
generators (and transporters receiving 
waste from generators) who market 
their waste to a person w ho is not a 
burner would not be subject to this (or 
any other) requirement for marketers. 
Consequently, such a recipient of the 
generator’s hazardous waste or used oil 
would not be required to provide the 
generator with a certification notice. 

E. Proposed Recordkeeping 
Requirements 

The recordkeeping requirements that 
the Agency is proposing are limited 
requirements that arc designed primarily 
to keep track of the movement of 
hazardous waste fuels and off- 
specification used oil fuels. The 
substantive prohibitions proposed 
today, as well as the various 
administrative requirements would not 
be enforceable without these 
recordkeeping requirements. These 
requirements would require each person 
w'ho would be subject to these proposed 
rules as a marketer (i.e.. producers, 
distributors and certain generators) or 
burner to keep a copy of the manifest or 
invoice (for used oil) thut accompanies 
or that applies to each fuel shipment. 76 
In addition, marketers and burners 
would be required to retain copies of 
certification notices that they initiute or 
receive. 

Finally, marketers of used oil fuel who 
first claim the oil meets the specification 
are required to obtain analysis of their 
used oil fuel product to document that it 


>T Incident ally, limply requiring * recipient only 
to hii\c an EPA identification number if not 
adequate to ensure that ha ha* notified the Agtmcy 
of hi* waste ,i»-fucl activities, and i*. therefore, 
awure of applicable regulatory controls. This i* 
becausr EPA identification number* arc assigned 
for reason* othar than waste as fuel activities 
T * Transporters of hazardous waste fuel mu*l 
keep copies of manifests under provisions nf 40 CFR 
Part 263 Transporters of off'specification used nil 
fuel are not subject to regulation. 
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rm»els the specification. Copies of the 
cinalyses must be retained for three 
\i>ars. Marketers required to obtain 
inalyses of their used oil fuel product 
include: (1) Processors and blenders 
who treat off-specification used oil to 
produce specification used oil fuel; and 
( 2 ) generators and collectors (Le.. 

!: ansporters who receive used oil 
directly from generators) who market 
pecifietftion used oil fuel directly to 
burners. Such analyses and 
recoitlkeepmg are required to enable the 
Agency to enforce the prohibitions on 
those persons who first claim that used 
nil fuel meets the specification. 

Marketers must obtain analyses of 
representative samples of the .fuel to 
rnsure that the fuel meets the 
specification. (Guidance on sampling 
md analysis is provided in: EPA, Test 
Methods for Evaluating Solid Waste , 

July 1982, SW-846-) 7 * 

All records must be retained at the 
facility for three years, except that 
certification notices that a person is 
required to send or receive must be kept 
fur three years from the date a person 
last engages in a waste fuel marketing 
transaction with the person who sent or 
received the certification notice. These 
records must be available for inspection 
by any officer, employee, or 
representative of EPA (see RCRA 
Section 3007). 

IX. Storage Requirements for Hazardous 
Waste Fuel 

Today's proposal would expand 
existing requirements for storage so that 
ail storage of all hazardous waste fuels 
is subject to regulation.* 0 Under existing 
provisions of 40 CFR 261.6, hazardous 
wastes that are listed wastes or sludges 
are subject to the storage standards of 
Parts 262. 264. and 265. when stored 
prior to use as a fuel and prior to use to 
produce a fuel. Hazardous waste fuel 
produced by a marketer by processing, 
blending, or other treatment of 
hazardous waste presently is exempt 
from regulation. (Such hazardous waste 
fuel is termed “hazardous waste-derived 
fueP for purposes of this discussion.) 


IV Agency is revising digestion procedures foT 
organic liquids prior to analyst* for metals. Revised 
procedures will be av aitabl* before these rules are 

promulgated, 

No permit presently is required to slner used 
nil EPA is not proposing storage requirements for 
used oil fuel at this time because the Agency wishes 
to avoid the piecemeal regulation of used oil storage 
which would result were we to regulate used oil fuel 
storage in advance of other types of used oil 
storagrv Storage requirements may be proposed 
when the Agency proposes comprehensive 
regulations for used oil in 196S Storage of mixtures 
of hazardous waste and used oil, howrvn. would 
hr subvert to regulation as hazardous waste under 
today's proposed role unless the hazardous waste is 
generated by a small quantity generator. 


We arc proposing to require that all 
hazardous waste used to produce fuel 
and all hazardous waste fuel (including 
hazardous waste-derived fuel) be 
subject to stotage requirements for the 
reasons given below. 

A . Which Hazardous Wastes Should Be 
Subject to Storage Requirements 

The Agency is proposing today to 
regulate the storage (and transportation) 
of any hazardous waste used to produce 
a fuei and of any hazardous waste fuel 
(both hazardous waste used directly as 
fuel and hazardous waste-derived fuel). 
We. thus, are proposing to eliminate the 
current distinction between listed 
wastes and sludges on the one hand and 
unlisted spent materials and unlisted by¬ 
products on the other. These distinctions 
are not environmentally justifiable, and 
exist only because of the Agency’s 
initial uncertainty (in 1980) about an 
appropriate regulatory regime for 
recycled wastes. See 48 FR at 14475 
(April 4.1983). It is now our view that a 
hazardous waste classification as 
sludge, by-product, or spent material, or 
listed vs unlisted (characteristic) 
hazardous waste has no relation to the 
type of hazard the waste poses when 
stored, and therefore, that storage of all 
of these wastes should be regulated 
uniformly. (Id) 

The Agency in fact has already 
proposed that all hazardous wastes 
going from a generator to a fuel 
processor be subject to regulation. See 
proposed $ 261.6(bJ(v), 48 FR at 14510 
(April 4. 1983). W f e did not propose a 
parallel change for unlisted, nonsludge 
hazardous wastes going from a 
generator directly to a burner. See 48 FR 
at 14485. However, we have now 
decided to expand applicability of the 
storage standards uniformly, and so are 
proposing in today s rules to eliminate 
the distinctions between listed wastes 
and sludges and other hazardous 
wastes. 

B. Eliminating the Exemption for 
Storage of Hazardous Waste-Den ved 
Fuels 

The rules proposed today would 
subject hazardous waste-derived fuels 
to storage (and other) controls. This 
includes storage by the initial murketer 
(e.g. f processors, blenders), storage by 
subsequent marketers (e.g., distributors), 
and storage by burners. 

The present regulatory regime 
provided by 40 CFR 261.6 whereby 
hazardous waste-derived fuel is exempt 
from regulation exists for historical 
reasons and is not environmentally 
justifiable. (See 448 FR at 14475.) The 
argument that hazardous waste fuels 


function as valuable inventory in a 
burner’s hands and so will be stored 
9afely does not appear tenable. 
Hazardous waste fuels in many cases do 
not command substantial economic 
value; in some situations, burners are 
even paid to accept these materials. In 
addition, the fact that a hazardous 
waste fuel is being stored as a 
commodity is sufficient to prevent 
substantial risk. There have been many 
damage incidents from product and raw 
material storage, examples being spills 
from underground and above-ground 
product storage tanks, including fuel 
storage tanks. See 49 FR 29418 (July 20, 
1984). See also Section 601 of the 
Hazardous and Solid Waste 
Amendments of 1984 requiring EPA to 
regulate underground storage tanks 
storing products. The Agency also has 
been told by State regulatory officials 
and used oil fuel dealers that hazardous 
waste fuels are suspected of causing a 
number of fires in the New York City 
and New Jersey areas. The agency, thus, 
does not sec any reason to regulate this 
type of hazardous waste storage 
differently from other hazardous waste 
storage. 

Today’s proposed rule would subject 
all storage of all hazardous waste fuels 
to the standards provided by 46 CFR 
Parts 262 (for short-term accumulation of 
fuels by a generator who burns his 
waste on site or who markets directly to 
a burner). 264. and 265, with one 
exception. We are not proposing to 
subject hazardous waste fuel storage by 
an existing burner to the final permitting 
standards of 40 CFR Part 264 at this time 
for several reasons.* 1 Given that we 
intend to regulate burning of hazardous 
waste fuels in a manner that would 
require some form of permitting, we do 
not want to issue a permit to a burner 
for storage and then have to issue a 
second permit in the near future for 
burning. We thus plan to delay adopting 
final permitting storage standards for 
existing burners until a single permit 
proceeding can address both burning 
and storage. 


•* On-sitr storage by burners of any hazardous 
wastr fuel would be subtect only to the interim 
status standards of 40 CFR Parts 305 and 270 (Purl A 
permit application). This applies to hazardous 
wastr fuels newly regulate! by today's prapos.il as 
well as to listed wastes and sludges marketed by a 
generator to a burner which are currently subject to 
interim status as well as final permitting (i.e . Part 
204) standards under provisions of 40 CFR 3ft! ft 
Thus, this proposal would temporarily reduce 
storage controls for those burner storage facilities 
{storing listed waste or sludges) currrntly subject to 
final permitting standards (i e^ Part 264|. Such 
storage facilities would beenme subject to final 
prrmit standards along with other burner storage 
facilities when controls on burning are promulgated 









1706 


Federal Register / Vol. 50. No. 8 / Friday, January 11. 1985 / Proposed Rules 


Wc note that hazardous waste fuels 
stored liy a marketer would be subject 
to regulation under the proposal. Thus, 
storage of both incoming hazardous 
waste and outgoing hazardous waste 
fuels would be regulated. Many 
marketers are already subject to 
regulation as storage facilities because 
they store listed wastes and stuges (used 
as feedstock to produce hazardous 
waste fuel), and may be operating under 
interim status standards. These 
marketers would need to seek an 
authorization to expand their interim 
status operations to indude the waste 
fuel storage area. 

X. Examples of How These Regulations 
Would Operate 

The following hypothetical examples 
illustrate how the proposed rules wotikl 
operate: 

1. Generator C generates a hazardous 
waste and sends it to burner B who 
stores it in a tank prior to burning in an 
industrial boiler for energy recovery. 

G is a hazardous waste fuel marketer 
because he markets directly to a burner. 
Assuming that G is a large quantity 
generator (and EPA is unaware of 
situations where small quantity 
generators sends hazardous wastes 
directly to burners), he must comply 
with the requirements for marketers, 
including the manifest and storage 
requirements of Part 262. and 
notification as a hazardous waste fuel 
marketer. Prior to sending the first 
shipment (after the effective date of this 
rule), he must also obtain a certification 
from B that B has notified EPA of his 
waste-as-fuel activities and that he will 
burn the fuel only in unrestricted units 
(i.e.. industrial boilers, industrial 
furnaces and utility boilers). B is a 
hazardous waste fuel burner and a 
RCRA storage facility. He must comply 
with interim status standards for storage 
(including submitting a Part A permit 
application). He must also notify EPA of 
his waste-as-fuel activities and provide 
G with the certification discussed above 
prior to receiving the first shipment. B 
will hove one identification number for 
storage and burning. 

2. A. Generator G. a large quantity 
generator, generates a hazardous waste 
but sends it to an intermediate 
processor P. who mixes it with other 
wastes and sells the mixture to a burner 
B who stores it m a tank prior to burning 
in an industrial boiler for energy 
recovery. 

G is subiect to regulation under Part 
262 as a generator and must comply 
w Ith the manifest system and applicable 
storage requirements. He is not sublet 
to the requirements for marketers. P is a 
marketer. He must obtain a storage 


permit to store the hazardous wastes 
received from the generator. The 
blended mixture is hazardous waste fuel 
and is subject to the storage controls 
under Parts 264 and 265. P and B‘ must 
notify' EPA of their waste-as-fuel 
activities, and must comply with the 
certification requirements. B is a 
hazardous waste fuel burner who has a 
RCRA storage facility subject to the 
interim status controls of Purl 265. 

2.B. G. a large quantity generator, 
generates a hazardous waste and mixes 
it with used oiL The mixture is sent to P. 
who does further blending with used oil. 
and then sends the mixture to B where it 
is burned as in the previous example. 

The controls would operate in this 
situation lust as in the previous 
example. A mixture of hazardous waste 
and used oil is subject to regulation as' 
hazardous waste (unless the hazardous 
waste is generated by a small quantity 
generator). 

2.C. G is a small quantity generator 
who generates a hazardous waste and 
mixes it with used oik as in example 2JI 
G sends the mixture to processor P. who 
processes the material further and sells 
the processed oil as fuel. The fuel meets 
the specification for used oil fueL ft then 
is sold to retail fuel dealers and to 
industrial and nonindustrial users. 

In this situation (i.e.. where a small 
quantity generator mixes hazardous 
waste with used oil), the mixture is 
exempt from regulation as hazardous 
waste under the provisions of 40 CFR 
261.5 but is subject to regulation as used 
oil w hen obtained by a used fuel 
marketer. P. Thus. G (who incidentally is 
not a marketer) may send the used oil to 
P without a manifest) or an invoice). P is 
a marketer of used oil fuel. He must 
notify EPA of hts waste-as-fue! activities 
and obtain an EPA identification 
number. He also must document with 
analyses that the used oil Fuel he 
markets meets the specification since he 
receives used oil from a generator (or 
from a transporter who receives oil from 
a generator) and markets used oil fuel as 
specification used oil fuel. The used oil 
fuel is exempt from regulation and may 
be sent to burners or retail fuel dealers 
(i.e.. distributors) who do not have EPA 
identification numbers, and who may 
sell the fuel on an unrestricted basis. 

If. as is more likely. P determines that 
the used oil fuel does not meet the 
specification. P could only send il to 
persons who have certified to him that 
they have notified EPA of their waste- 
as-fue) activities and will burn the fuel 
only in industrial boilers, utility boilers, 
or industrial furnaces. P would have to 
prepare and send invoices for the used 
oil fuel. The retail fuel dealers (i.e.. 
distributors) who receive the off- 


specification used oil fuel are marketer* 
and could not send the fuel to 
nomndustnai users unless it was 
processed further to meet the fuel 
specification (and they documented with 
analyses that the fuel meets the 
specification). Marketers and burners 
must keep records of invoices and 
certifications sen! and received and fur! 
analyses documenting compliance with 
the fuel specification (where required). 

3.A. P is a used oil processor who 
receives used oil from a variety of 
sources and blends them to make fbeh 
The blended fuel that P produces is off 
specification for lead. P sends this fuel 
to R, 9 retail fuel dealer. R blends Ih4* 
fuel further so that it meets the lead 
specification. R then sells the fuel to 
industrial and nonindustria! users. 

P is a marketer of used oil fuel. 
Because the used oil foe! is off- 
specification. it can be sent only to a 
person (e.g.. R) who has certified tu P 
that he has notified EPA of his wastes 
fuel activities (and obtained an EPA 
identification number), and P must send 
an invoice to that person. R is also a 
marketer because he receives off- 
specification used oil fuel. Since R 
murkefs the used oil fuel as specification 
fuel (by marketing to nonindustria! 
boilers, or by marketing to industrial 
boilers without complying with the 
invoice, notification, and other 
requirements), he must document with 
analyses that the fuel meets the 
specification. Marketers and burners 
must keep records o& discussed 
previously. 

3.B. Processor P receives used oil from 
different generators, ami also receives 
spent halogen*ted solvents that are 
listed as hazardous waste. P blends the 
hazardous solvents with the used oil 
Some of the spent haiogenated solvents 
were generated by Urge quantity 
generators. The blended used oil fuel 
contains less than 4000 pptn chlorine 
and meets the specification. P sells this 
blended fuel to R. as in example 3A. 

P is a marketer of hazardous waste 
fuel because he has mixed hazardous 
waste (generated by a large quantity 
generator) with used oiL There is no 
need to invoke the presumption of 
mixing with hazardous waste (bused on 
total chlorine levels) because it is 
known on these taels that hazardous 
waste has been mixed. (As explained in 
Section VH-C-4. it is not always certain 
when used oil is mixed with hazardous 
waste. In those situations, EPA is 
employing a rebuttable presumption uf 
mixing with chlorinated hazardous 
waste when chlorine levels exceed 4000 
ppm because this level is a very strong 
indication of mixing.) The used nil foe) 
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specification does not apply to the 
mixture. 

XL State Authority 

A. Applicability of Rules in Authorized 
States 

Under Section 3006 of RCRA. EPA 
may authorize qualified States to 
administer and enforce the RCRA 
program within their States. (See 40 CFR 
Part 271 for the standards and 
requirements for authorization.) 
Authorization, either interim or final, 
may be granted to State programs that 
regulate the identification, generation, 
and transportation of hazardous wastes 
and the operation of facilities that treat, 
store, or dispose of hazardous waste. 
Interim authorization is granted to 
States with programs that are 
'substantially equivalent’* to the Federal 
program (Section 3006(c)). Final 
authorization is granted to States with 
programs that are equivalent to the 
Federal program, consistent with the 
Federal program and other State 
programs, and that provide for adequate 
enforcement (Section 3006(b)). 

Under RCRA. prior to the Hazardous 
and Solid Waste Amendments of 1964. 
once EPA authorizes a State program, 
EPA suspends administration and 
enforcement within the State of those 
parts of the Federal program for which 
the State is authorized, in authorized 
States, EPA does retain enforcement 
authority under Sections 3008. 7003, and 
3013 of RCRA. although authorized 
States have primary enforcement 
responsibility. However, under Section 
3006(g) of the Hazardous and Solid 
Waste Amendments of 1984. any 
requirement pertaining to hazardous 
wastes promulgated pursuant to the 
Amendments is effective in authorized 
States at the same time it is effective in 
other States. EPA will administer and 
enforce the requirements in each State 
until the State is authorized with respect 
to such requirement. 

When ultimately promulgated, the 
hazardous waste fuel standards 
proposed today would be applicable in 
all States since the requirements are 
imposed pursuant to the Amendments. 
Thus EPA will implement the hazordous 
waste fuel standards until authorized 
States revise their programs to adopt 
these rules. 

The used oil fuel standards proposed 
today would also be applicable in all 
States when promulgated. Section 3014 
provides for the regulations on used oil 
fuel to take effect in all States. Section 
3006 does not bear on the used oil fuel 
standards since used oil fuel, by itself, is 
not currently a hazardous waste covered 
bv the Subtitle C program. However, as 


discussed previously, the Agency plans 
to propose to list used oil as a 
hazardous waste in 1985. If used oil 
were, in fact, listed as hazardous waste 
in a subsequent promulgation, the used 
oil fuel rules—amended as necessary to 
conform with tho listing—would be 
applicable in all States, by virtue of 
Section 3006(g) as well as Section 3014. 
At the point, authorized States would be 
required to revise their programs to 
adopt these rules. 

B. Effect on State Authorizations 

The hazardous waste fuel rules 
ultimately promulgated under this 
rulemaking will apply in authorized 
States under Federal law until the State 
receives interim or final authorization 
under Section 3006(g)(2) of 3006(b). 
respectively, on the basis of providing 
controls for hazardous waste fuels that 
are substantially equivalent or 
equivalent to EPA’s. The procedures and 
schedule for State adoption of these 
regulations is described in 40 CFR 
271.21. Sec 49 FR at 21678 (Mav 22. 

1984). 

Applying 5 271.21(e)(2). States that 
have final authorization must revise 
their programs within a year of 
promulgation of EPA's hazardous waste 
fuel regulations if only regulatory 
changes are necessary, or within two 
years of promulgation if statutory 
changes arc necessary. These deadlines 
can be extended in exceptional cases. 
See 40 CFR 271.21(e)(3). 

States that submit official applications 
for final authorization less than 12 
months after promulgation of EPA’s 
regulations for hazardous waste fuels 
may be approved without including 
standards equivalent to those 
promulgated. However, once authorized, 
a State must revise its program to 
include hazardous waste fuel standards 
substantially equivalent or equivalent to 
EPA’s within the time period discussed 
above. 

XU. Regulatory* Impacts 

A . EPA Regulatory Impacts Studies 

As a result of the impacts analysis 
conducted to accompany today’s 
proposed rules. EPA has reached four 
key conclusions. First, today's proposal 
is not a "major rule" within the meaning 
of Executive Order 12291, and. therefore, 
no Regulatory Impacts Analysis is 
required. EPA reached this conclusion in 
part after determining that the rules 
proposed today will not have an annual 
impact on the national economy in 
excess of $100 million. The estimated 
maximum costs of today's proposal are 
an Initial (one-time) cost of $6 million 
and annual costs of S20.9 million. 


Maximum estimated annualized costs 
are $21.3 million per year. In addition, 
the proposal will not lead to major 
increases in costs; no facility affected by 
today’s proposal should incur more than 
$7000 per year in annualized costs to 
comply with the proposed rules. In fact, 
the great majority of facilities affected 
by the proposal would incur less than 
$1000 per year in additional costs. 
Finally, today’s rules do not affect 
competition, employment, productivity^ 
or innovation to any significant extent. 
These proposed rules have been 
submitted to the Office of Management 
and Budget (OMB) for review per 
Section 6 of Executive Order 12291. Any 
comments from OMB to EPA and any 
response to those comments are 
available for viewing at the Office of 
Solid Waste Docket, Room S-.212, U.S. 

E P.A., 401 M St., SW. Washington. D C, 
20460. 

Second, today's proposed rules will 
not have a significant impact on a 
substantial number of small entities. 
Therefore, no Regulatory Flexibility 
Analysis (RFA) is required under the 
Regulatory Flexibility Act. EPA has 
determined that although a substantial 
number of small entities would be 
affected by some parts of today's 
proposed rules, even the maximum coats 
that could be imposed would not 
amount to $% of product price or cause a 
closure rate of 5% (the criteria used by 
the Act to define when an RFA is 
needed.) 

Third, toddy's proposed rules, to the 
extent they affect the used oil industry, 
do not discourage the recycling or 
recovery of used oil. EPA has concluded 
that today's proposed rules will not 
discourage recycling because the rules 
only restrict used oil entering one 
market, the nonindustrial fuel market, 
and the Agency has determined that uny 
used oil not sold to this market can be 
sold as industrial fuel or rerefining 
feedstock. Therefore, used oil affected 
by today's proposal will still be 
recycled, not disposed of. 

Fourth, EPA has considered the 
requirements of the Paperwork 
Reduction Act of 1980 (PRA), 44 U.S.C. 
3501 et seq. in developing these 
proposed rules. The reporting and 
recordkeeping requirements are the 
minimum EPA believes necessary to 
implement and enforce the controls. 
Pursuant to provisions of the PRA. the 
information collection requirements in 
this proposed rule hove been submitted 
for approval to the Office of 
Management and Budget (OMB). Submit 
comments on these requirements to the 
office of Information and Regulatory 
Affairs: OMB; 728 Jackson Place. N.W.; 
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Woshington. D C. 20503 marked 
‘ Attention: Desk Officer for F.PA". Tbe 
final rule will respond to any OMB nr 
public comments on the information 
collection requirements. 

What follows are more detailed 
discussions explaining the data used by 
EPA to make the determinations 
summarized above. First, cost datu are 
presented for each control proposed 
today. Second, the expected impacts of 
the proposed rules on used oil recycling 
ore described. EPA requests comments 
on the regulatory impacts studies 
performed for this proposal, both in 
terms of the extent of analysis 
performed, and the conclusions reached 
through the studies. 

B. Cost Data 

The cost impacts of these regulations 
derive primarily from four new 
requirements. These are: (1) Notification 
requirements for marketers and burners 
to identify waste-as-fuel activities; (2) 
manifest requirements (For hazardous 
waste fuell or invoice requirements (for 
off-specification used oil fuel) for all 
shipments; (3J certification requirements 
for marketers and burners that require a 
recipient to certify to the supplier before 
he receives the first shipment that he 
has notified EPA of his woste-as-fuel 
activities and will bum the waste fuel 
only In an unrestricted boiler or furnace: 
and (4) storage regufrements for 
hazardous waste fuel. In addition, 
marketers who first claim used oil fuel 
meets the specification and is exempt 
from regulation (e.g., marketers who 
process or blend off-specification used 
oil to produce used oil fuel that meets 
the specification. and marketers who 
receive oil from generators or from 
collectors and who manage the oil as 
specification used oil fuel) must obtain 
analyses documenting that the used oil 
meets the specification. It should be 
noted that EPA has not attempted to 
determine the costs of two important 
impacts of today's proposal: (1) The cost 
to marketers of treating used oil to meet 
the used oil fuel specification: and (2) 
the costs to nonindustrial boiler owners 
of having to buy specification used oil 
fuel or commercial furl oil instead of 
hazardous waste fuel or off-speciflcation 
used oil fuel. 

EPA has not attempted to determine 
the cost to marketers of treating used oil 
to meet the used oil fuel specification 
because we do not know how much 
used oil currently meets the 
specification either as-generated or after 
proccssing/blending. 84 However, it is 


** We bnvp estimated. htmwer. that homed on 
about T30 oat nit samples which wvrt anolyred for 


clear that processors and blenders who 
sell to the nonmdustrial market will 
experience increased costs at a 
minimum for sampling and analysis of 
their product and to some extent their 
used oil feedstock (until assured of its 
composition). Any blending over current 
practice that is required to meet the 
specification would also involve 
additional costs. However, these costs 
are discretionary. Processors and 
blenders have the choice of incurring the 
additional cost of analyses (and perhaps 
blending) and continuing to sell to the 
nonindustrial market or to avoid those 
costs by selling to the industrial 
market** 

EPA has not determined the cost 
impacts on nontndustrud fuel users of 
having to stop using hazardous waste 
fuel and off-specification used oil fuel 
for the following reasons. First EPA is 
not sure that many of these users are 
actually receiving price discounts for 
their purchase of these waste fuels. 
Investigations by New York City. New 
Jersey and EPA indicate that often, 
nonindustrial buyers are not informed 
they are buying waste fuel. Without 
such knowledge, it seems unlikely that 
fuel buyers would be able to obtain 
discounts. Second although some 
nonindustrial users may be receiving 
price discounts for waste fuel and 
therefore, will bear the cost of buying 
higher priced fuel due to today's 
proposal, EPA believes that the fuel 
displaced from the nonindustrial 


nil four mrtiit* * mdadrd In the ftpeciftrustlon. Item 0 
to 19% of u«d o4l my mctl the rpKificalioii 
tlrpnvjiog oa when* the lead spec!faction level will 
be tel within (he range of 10-100ppm. U them 
mm pies wera blended with SOX virgin fuel oil with 

• median met*!* content from JO to 86% of tbe 
L*nipl*e would meet the specification, ognta 
depending on promulgation at a lead • pacification . 
within the range of 10-100 ppm. Sourest Franklin 
Associates, Ud. (Unpublished data). April 27.19B4 
memorandum to EPA. 

•• Although the poet of anatyzmg for chlorine to 
determine if used oil will be presumed to be 
hazardous waste under the rcbuituMe presumption 
is no< considered a discretionary ooel. chlorine 
analysis costa should not be substantial. We era 
verify tng the accuracy of e simple field lest where a 
copper wire is dipped Into the semple and observed 
for color when passed over a flame (Dcilatrin's test). 
In addition, analytical kits lor field testing of oil to 
determine chlorine content at various detection 
limits era ccnunerzieUjr aval table end coat only 
about» 00 per analysis. Even when e very small 
tank truck la sampled (eg,. 3000 gallon capacity), 
this test would erwt anfy about at amt per gnUon 
When a more rigorous analytic*) test is needed 
coats could approach 2-5 cents per gallon for e 2000 
gallon tanker. I low ever, we behave that after 
generator and coHector credibility has been 
established processor*/blendrrs woidd use the 
inexpensive tests coopted with spot analytical 
checks to eiiMise the 4000 ppm c.kknwm level la not 
exceeded. These costs ere nut considered 
substantial given that generators ere typically paid 
15 cents per gallon for thetr off. 


markets will be channelled to industrial 
users who can be expected to receive 
similar price discounts. Therefore, there 
should be no net increase in costs to 
society due to these fuel shifts. 

1. Unit Costs. The unit costs for these 
proposed regulatory requirements ore 
estimated to be as shotvn in Table 5. 


Table 5 — Unit Cost Estimates 



2. Costs for Typical Facilities. 

(a) Marketers of Hazardous Waste 
Fuel. Generators who market their 
waste directly to a burner are subject to 
most of the proposed requirements 
under existing rules. (We assume that 
nearly ail hazardous waste fuel9 contain 
listed wastes or sludges, and. thus, are 
subject to storage and transportation 
controls under existing rules.) The only 
additional cost to these generator/ 
marketers would be for the waste-aa- 
fuel notification and recordkeeping of 
burner certifications. 

Third-party marketers (l.e- marketers 
who did not generate the waste) usually 
market hazardous waste fuel to a single 
large burner customer [e.g,, comment 
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Kiln or blast furnace) after processing or 
blending. These marketers usually 
receive hazardous waste feedstock 
directly from generators. Given that 
virtually all of these marketers most 
likely accept wastes already subject to 
storage controls (i.e.. listed wastes and 
sludges), their feedstock storage areas 
are already subject to regulation. 

I lowever, these proposed rules would 
subject hazardous waste fuel produci 
(i.e., hazardous waste-derived fuel) 
storage areas to regulation for the first 
time Thus, the costs of these controls to 
a third-party marketer of hazardous 
waste fuel would consist of the costs for 
renotification, compliance with the 
manifest system for the fuel marketed, 
keeping a record of the certifications 
received from burners, and compliance 
with storage requirements for product 
hazardous waste fuel. Each facility 
would incur a one-time cost of $50 for 
notification. Even though these 
marketers must already comply with the 
manifest system for hazardous waste 
they receive from generators (because 
the wastes are likely to contain listed 
wastes or sludges), to estimate 
maximum cost of compliance with the 
proposed rule we have estimated their 
manifest system costs ns if they are not 
now in compliance. Thus, manifest 
system expenses would consist of the 
costs for start-up (a one-time expense of 
$100). and manifest handling, 
supervision, and record-keeping ($970 
per year). It is assumed that a typical 
facility originates 24 shipments of 
hazardous waste fuel per year. Thus, 
recurring cost for preparing manifests 
would totul $144 per year ($6 x 24 
manifests). In addition, the facility 
would incur a recurring cost of $10 per 
year to keep a record of the 
certifications received from burners. The 
cost of complying with the storage 
requirements for the hazardous waste 
fuel produced depends on whether the 
marketers hazardous waste feedstock 
storage facility is still in interim status 
or has been fully permitted. If it is still in 
interim status, the cost of including the 
Hazardous waste fuel storage area in the 
interim status permit should be minimal 
(eg., about $2000 to amend the 
contingency and closure plans and the 
Pari A application). If the feedstock 
storage facility has already been fully 
permitted (under a Part B application), a 
worst case cost scenario would be 
where the permit must be amended to 
such an extent that much of the 
permitting process must be repeated, 
tbven thut the cost of complying with 
thr Part B permit procedures is 
estimated to be a one-time cost of 
$10,000 fora storage tank facility, the 


cost to a marketer of complying with the 
new storage requirements could range 
from about $2,000 (where the storage 
facility is still in interim status) to a one¬ 
time cost of $10,000 (where the storage 
facility has received a permit and the 
permit process must be essentially 
repeated). 

The typical facility in this category 
would incur $2,150 to $10,150 in initial 
costs as well as annual costs of $1110. 
(Most marketers would incur the lower 
initial cost given that only about one- 
third of storage facilities have been 
permitted and that only one-third might 
incur one-time costs on the order of 
$10,150.) If one-time costs are 
annualized over 20 years, total annual 
costs to these marketers would range 
from $1200 to $1600. If a marketer 
initiates 24—4.000 gallon shipments per 
year of hazardous waste fuel, the cost of 
these regulations would range from 
about one cent to less than two cents 
per gallon of fuel. 

(b) Burners of Hazardous Waste Fuel. 
All burners of hazardous waste fuel 
would incur the cost of notification or 
rcnotification. For the estimated 1000 
generators that bum hazardous waste 
fuel on site, the only expense to them as 
burners of such fuel would be a one-time 
cost of $50 to renotify the Agency to 
identify their waste-as-fuel activities 
(i.e., burning). 

For the estimated 200 facilities that 
bum hazardous waste fuel already 
subject to storage and transportation 
controls (virtually all unprocessed, 
unblended fuels), the cost of these 
regulations would consist of the cost of 
the certification to the supplier in 
addition to the cost of renotifving EPA 
as a hazardous waste fuel burner. No 
new manifest or storage costs are 
incurred because it is assumed that 
burners invariably receive hazardous 
waste fuel subject to manifest and 
storage requirements under existing 
rules (i.e.. listed wastes and sludges). 
Thus, the costs of these regulations 
would be a one-time initial cost of $80 
for renotification to EPA and the 
certification to the supplier and a 
recurring cost of $10 per year for keeping 
a copy of the notice. 

For the estimated 200 facilities that 
burn hazardous waste-derived fuel (i.e.. 
hazardous waste fuel produced by 
processing, blending, or other treatment 
of hazardous waste), the costs of these 
regulations would consist of the 
expenses of the manifest system, 
certification to the marketer, notification 
to EPA. and compliance with storage 
requirements. Manifest system costs 
would be those for manifest handling (S2 
per fuel delivery) and for supervision 


and recordkeeping (S700 per year). If it 
is assumed that a typical burner 
receives 24 deliveries of hazardous 
waste fuel annually, manifest handling 
costs would be $50 per year. The cost of 
notifying the fuel marketer would be a 
one-time cost of $30. and the cost of 
keeping a copy of the notice would be a 
recurring cost of $10 per year. Storage 
requirement costs would be a one-time 
cost of $12,400 and a recurring cost of 
$5,200. Therefore, the typical facility In 
this category could incur $12,500 in 
initial (i.e.. one-time) costs as well as 
annual expenses of $6,000. Thus, the 
annualized cost for these facilities could 
total approximately $7,000. which 
represents a cost of 7 cents per gallon of 
hazardous waste fuel burned. 

(c) Marketers of Used Oil Fuel That 
Meets the Specification. This is a 
summary of the costs of these 
requirements to a person who markets 
used oil fuel that meets the specification 
(and that does not contain more than 
4000 ppm total chlorine), and who is: (1) 
A generator marketing to a burner: (2) a 
marketer who receives any used oil from 
a generator or from a collector (who 
receives used oil from u generator): or 
(3) a marketer who receives off- 
specification used oil from another 
marketer and who produces 
specification used oil fuel by processing 
blending, or other treatment. The costs 
to these marketers would consist of the 
costs for notification and testing 
(including supervision and 
recordkeeping). Notification entails a 
one-time expense of $50. The costs for 
testing for lead, arsenic, chromium, 
cadmium, PCBs, total chlorine content, 
and flash point are at most $150 per 
sample,* : The costs for supervision of 
testing and recordkeeping are $700 per 
year. It is assumed that the typical 
facility of this kind handles 400.000 
gallons of used oil annually and 
originates 100 shipments of used oil fuel 
per year, and that the operator would 
test large batches (e.g.. a 30.000 gallon 
tank) of used fuel oil rather than each 
shipment amounting to approximately 
12-14 analyses pr year ($2000/vr). In 
addition, it is assumed that the marketer 
would test each truck load of used oil he 
receives to ensure that it contains less 
than 4000 ppm chlorine and thus would 
not be considered (automatically) to be 
hazardous waste under the rebuttable 
presumption of mixing. To estimate 


• ? Th* .tMumn fhr tumpk* in uiwrlyted \>y « 
cuiUruci laboratory In-tvuuw totting would tu* Uiw 
riwtk Cantu fur tenting for f*CIU t» not im lodrd 
bcuiujic e*t»lhtg rtitr* 40 CKH Puri TSlj limit 
Ptniu to 5ft ppm t» p with murr ?tu»n 50 ppm 

PCD* urr rflrtMih solrjrrt to rpgululum whpn tnimrit 
for rnrrgv rucovpry). 
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chlorine testing costs, it is assumed that: 
(1) Individual 2000 tank trucks of 
incoming used oil are sampled and 
analyzed; (2) 10% of Ihe oil is analyzed 
by ASTM analytical methods at $50 per 
analysis (or 2.5 ccnts/gallon of oil); and 
(3) 90% of the oil is analysed using field 
kits of prepared indicator solutions at $3 
per analysis (or 0.15 cents/gallon of oil). 
Under these assumptions, testing of 
incoming used oil for total chlorine 
would cost Si540 annually. Therefore, 
the typical facility in this category 
would incur $50 in initial one-time costs 
as well as up to $4240 in annual costs, 
which would add about 1 cent per gallon 
to the cost of used oil fuel.** 

(d) Marketers of Off Specification 
Used Oil Fuel , The costs of these 
regulations to a marketer of off- 
specification used oil fuel would consist 
of the costs for notification to EPA. the 
invoice system, keeping copies of 
certifications from product purchasers 
(i.e.. burners or other marketers), and 
analyses for total chlorine to ensure the 
oil is not presumed to be hazardous 
waste under the rebuttable presumption 
of mixing. Each facility would thus incur 
a one-time cost of $50 for notification. In 
addition, there would only be an 
incremental cost for Ihe invoice system 
required by these regulations because, 
under current, common practice, 
invoices are already prepared for 
shipments of fuel. The incremental costs 
would consist of costs for start-up (a 
one-time expense of $100), invoice 
preparation ($2 per fuel shipment or S200 
annually if a typical facility handles 
400.000 gallons of used oil annually and 
originates 100 shipments of used oil fuel 
annually), and supervision and 
recordkeeping ($530 per year). The 
facility would also incur the $10 per year 
cost of keeping a record of the 
certification from the product purchaser. 

Finally, the facility owner/operator 
may choose to test Ihe used oil he 
receives and his used oil fuel product to 
ensure that it contains less than 4000 
ppm chlorine and, thus, would not be 
considered (automatically) to be 
hazardous waste under the rebuttuble 
presumption of mixing. Although some 
marketers may choose to test only the 
oil they receive, others may sample and 
analyze the used oil fuel product as well 
to assure purchasers that it does not 
contain chlorinated hazardous waste. 

To provide a worst-case cost estimate, it 
is assumed that: (1) All incoming used 
oil and product used oil fuel is tested for 
chlorine; (2) individual 2000 gallon tank 
trucks of incoming used oil are sampled 


" Thin u»*umc* th*t ihr rruritfU’r doc* no! incur 
additional pfoct-ttina and blending coMa to bring 
Of( »pitifi(jitltm oil into specification 


and analyzed; (3) 10% of incoming used 
oil is analyzed by ASTM analytical 
methods at S50 per analysis (or 2.5 
cents/gallon of oil); (4) 90% of incoming 
used oil is analyzed using field kits of 
prepared indicator solutions at $3 per 
analysis (or 0.15 cents/gallon of oil); (5) 
used oil fuel product is sampled from 
30.000 gallon tanks and is analyzed by 
ASTM analytical methods at $50 per 
analysis (or 0.17 cents/gallon of fuel); 
and (6) supervision of testing costs $530 
annually and recordkeeping of analyses 
costs S170 annually. Chlorine testing 
could cost $2900 annually under these 
assumptions (S2200 for analyses plus 
$700 for supervision and recordkeeping). 

Therefore, a marketer of off- 
specification used oil fuel could incur 
$150 in one-time initial costs plus $3640 
in annual costs, which would add about 
0.9 cents to a gallon of used oil fuel. 

The costs of these proposed rules to 
marketers (e.g., distributors) who 
receive off-specification used oil fuel 
from other marketers would be the same 
as presented above, except these 
marketers would incur the additional 
one-time expense of $30 to prepare 
certifications to suppliers. Thus, the 
total costs to these marketers could be 
an initial cost of $180 plus $3640 in 
annual costs. (Given that 80% of the 
annual cost estimate is for testing for 
chlorine content, the annual cost 
estimate may be grossly overstated for 
distributors because they receive used 
oil from other marketers who have 
already tested for chlorine under the 
assumptions of the previous scenario). 

(e) Burners of Used Oil Fuel that 
Meets the Specification. Burners of used 
oil fuel that meets the specification 
would not be subject to any new 
requirements under these regulations. 
Therefore, they would not incur any new 
costs. 

(f) Burners of Off-Specification Used 
Oil Fuel . All burners of off-specification 
used oil fuel would incur the one-time 
cost of notification. For facilities that 
bum off-specification used oil fuel 
which Is generated on site, the only 
expense to them as burners of such fuel 
would be a one-time cost of $50 for 
notification to EPA. 

For facilities that bum off- 
spccification used oil fuel that is 
delivered to them, the expenses that 
would be incurred because of these 
regulations are the costs of notification, 
compliance with the invoice system, and 
providing the certification to the 
supplier. The incremental costs of the 
invoice system would be for supervision 
and recordkeeping ($530 per year), and 
the cost of invoice handling (S50 per 
year at $2/invoice and assuming 24 


deliveries per yeur). The one-time cost 
of the notice (certification) to the 
supplier would be $30. and the 
recordkeeping cost for the notice wouhi 
be $10 annually. Therefore, the typical 
facility in this category would incur an 
initial one-time cost of $80 as well as 
annual expenses of $590. 

3. Estimated Notional Costs. In the 
absence of complete data on the 
universe of facilities that market and 
bum hazardous waste and used oil 
Tucls. it is impossible to estimate with a 
high degree of precision the national 
cost impacts of these regulations. The 
notification process will enable EPA to 
identify the affected facilities and to 
estimate more accurately the costs of 
compliance with the rules proposed 
today as well as the costs of the 
technical regulations on burning in 
industrial boilers and furnaces that will 
be proposed in 1986. 

These cost estimates are based on 
assumptions that reflect worst-case 
conditions with respect to number of 
marketers and burners subject to 
regulation. For example, we believe that 
the estimate of the number of off- 
specification used oil fuel burners is 
high. The figure estimated (30,000) may 
approximate the number of burners of 
used oil fuel but some of that used oil is 
likely to meet the specification and be 
exempt from regulation. Thus, the 
number of burners subject to these rules 
is probably overstated. As a result . 
these estimates are consen ative and 
more closely approximate maximum 
rather than actual costs. These costs are 
summarized in Table 6. 


Table 6 —Summary of National Cost 
Estimates 
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(a) Notification Costs . Hazardous 
waste fuel and off-specification used oil 
fuel marketers and burners would be 
required to notify (or renotify) to 
identify their waste-as-fuel activities. 

The universe of marketers probably 
includes persons in the following 
categories: Hazardous waste processors 
and blenders, hazardous waste 
generators who market hazardous waste 
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fuel lo burners, used oil collectors who 
54*11 directly to burners, used oil 
processors and rerefiners, and 
wholesale und retail dealers of virgin 
fuel oil who continue to handle off- 
specification used oil fueL The universe 
of marketers is estimated to number 
about 1200.••(See Table 7.) 


Table 7.— Estimated Number of Market¬ 
ers and Burners That Would be Regu- 

LATEO 



The universe of burners that would be 
subject to the notification requirement 
consists of all facilities in the utility and 
industrial sectors that bum hazardous 
waste or ofT-specification used oil fuel. 

(I'nder these regulations, burning of 
those fuels would be allowed in utility 
and industrial boilers and industrial 
furnaces, but would be prohibited in 
boilers at residential, institutional, and 
commercial locations.) To estimate 
maximum impact, we assume that used 
oil fuel is burned in a maximum of 
30.000 boilers and that all of the boilers 
bum off-specification used oil fuel. 00 
finally, we estimate that hazardous 
waste is burned in 2000 industrial 
boilers and furnaces. Although many 
facilities bum waste in more than one 
burner, only one notification would be 
required for each facility. Therefore, we 
Climate the maximum size of the burner 
universe is about 32,000. The maximum 


total number of notifiers (i.e.. marketers 
and burners) is estimated at 33,000. 
Therefore, the maximum cost of 
notification, at $50 per facility, would be 
$1,858 million. 01 (This is a one-time 
cost.) 

(b) Manifest System Costs . The 
Agency made a number of assumptions 
to estimate the cost of complying with 
the manifest system: (1) 200 facilities 
bum hazardous waste-derived fuel (i.e.. 
hazardous waste fuel produced by 
processing, blending, or other treatment 
of hazardous waste) that is currently 
exempt from regulation; (2) each burner 
of hazardous waste-derived fuel 
receives 24 deliveries fo fuel annually; 
(3) each of the 200 marketers of 
hazardous waste-derived fuel originates 
24 shipments of fuel per year, and (4) 
there arc 4,800 shipments of hazardous 
waste-derived fuel annually. 

Based on these assumptions, the 
manifest system requirement for 
shipments of hazardous waste-derived 
fuel would entail the following costs: (1) 
Initial one-time start-up costs ($100 X 
200 m;irketers); and (2) annual costs for 
manifest handling ($8 x 4.800 
manifests), and for system superv ision 
and recordkeeping by marketers ($970 
X 200 marketers) and by fuel burners 
($700 X 200 burners). Therefore, the 
estimated (incremental) national costs 
of the manifest system requirement 
would be an initial one-time cost of 
$20,000 plus annual costs of $372,000. 

(c) Invoice System Costs , The Agency 
made the following assumptions to 
estimate the incremental costs of 
complying with the invoice system for 
off-specification used oil shipments 
(costs in addition to those already 
incurred as a result of typical business 
practice): (1) The number of facilities 
that bum used oil fuel is the same as the 
number of boilers that bum used oil 
(30,000) even though a facility may have 
several boilers that bum used oil; (2) all 
30,000 burners bum off-specification 
used oil; (3) 95% of the burners (i.e„ 


28.500) accept off-specification used oil 
fuel generated off site (i.e.. they are off¬ 
site burners); and (4) each burner 
receives 24 deliveries of used oil 
annually so that annual shipments total 
884.000 nationally. 

Based on these assumptions, 
compliance with the invoice system for 
shipments of off-specification used oil 
would entail the following costs: (1) 
Initial start-up costs ($100 X 760 
marketers): and (2J annual costs for 
invoice preparation ($2 v 684,000 
shipments of off-specification used oil 
fuel), and for system supervision and 
recordkeeping by intermediaries ($530 
X 760 marketers) and burners (S530 x 

28.500 burners). Therefore, the estimated 
maximum costs of the invoice 
requirement would be an initial (Le- 
one-time) cost of $76,000 plus annual 
costs of S16.875 million 

(d) Cost of Certification to Suppliers . 
The Agency made the following 
assumptions to estimate the cost of 
providing a certification to suppliers 
(and for recordkeeping by both parties) 
indicating that a recipient has notified 
EPA of his waste-as-fuel activities: (1) 
400 burners receive hazardous waste 
fuel from off site and must comply; (2) 
400 hazardous waste fuel marketers sell 
to off site burners and must comply; (3) 

28.500 burners receive off-specification 
fuel from off site and must comply: (4) 
all used oil fuel marketers (except 
collectors who market to burners) 
receive off-specification used oil from 
other marketers at some time during 
their operations and, therefore, must 
comply; (5) used oil fuel marketers, 
except collectors who market to burners, 
number S10 facilities (see Table 7): and 
(6) used oil collectors who sell directly 
to burners number 250 (and must obtain 
notices from those burners). 

Based on these assumptions, the cost 
of providing certifications and 
recordkeeping would be an initial (one¬ 
time) cost of $882,000 and a recurring 
cost of $301,000 per year. (See Table 8.) 


Table 8.—Cost or Certification Requirements 
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“Estimates of used oil marketers (780) are from 
Krnnklm Associate* UdL. Composition of /Amy/ Oil 
PP 4-1 through 4-20 
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«>»1 fuel humeri wsi estimated from preliminary 
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•• Thin does not include the notification coil that 
would be incurred by hazardous waste fuel 
transporter* not already subject to regulation— 
tho** that transport hazardous waste-denvrd fuel 
We believe that there are fewer than 200 of three 


transporters and the cost of complying with the 40 
CFK Part 263 requirements is relatively 
insignificant- national one-time cost of $ 10,000 for 
notification and $2*000 annual cost for manifest 
recordkeeping. 
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(cj Used Oil Analyses. The Agency 
made the following assumptions to 
develop a worst-case cost estimate for 
analyzing used oil to determine if it 
meets the specification and if it contains 
more than 4000 ppm total chlorine (and 
would lie considered hazardous waste 
under the rebuttable presumption of 
mixing): (1) 10% of the estimate;! 700 
used oil fuel marketers market 
specification used oil fuel and would be 
required to test for the specification 
parameters; (2) 90% of the used oil fuel 
marketers market off-specification used 
oil fuel and would not be required to test 
for the specification parameters; and (3) 
even though analysis of used oil for total 
chlorine is not required, all used oil fuel 
marketers test all incoming used oil and 
all outgoing used oil fuel product for 
total chlorine because of the 
consequences of being in possession of 
used oil with more than 4000 ppm 
chlorine (i.e., under the rebuttable 
presumption, such oil is hazardous 
waste). As discussed above, a marketer 
of specification used oil fuel could incur 
the follow ing costs under these 
assumptions: (1) $700 annual cost for 
supervision of testing and 
recordkeeping; (2) $2000 annual cost for 
testing of used oil fuel product for 
specification parameters as well as for 
chlorine (assuming facility murket 9 
400,000 gallons of used oil fuel annually, 
operators sample and analyze 30,000 
gallon tank "batches" of fuel, and 
analytical tests cost $150/test); and (3) 
$1540 annual cost foe.testing used oil 
received from others (assuming 2000 
gallon tank truck loads are sampled and 
analyzed. 10 % of incoming used oil is 
analyzed by ASTM analytical 
procedures at $50/tesl, and 90% of 
incoming used oil is analyzed using field 
kits of prepared indicator solutions at 
$3/test). Thus, marketers of 
specification used oil fuel could incur a 
national cost for analyses of $322,000 
annually (76 facilities X $4240). 

Marketers of off-specification used oil 
fuel could incur the following costs 
under these assumptions: (1) $700 
annually for testing supervision and 
recordkeeping; (2) $667 annually for 
testing used oil fuel product for chlorine 
(assuming facility markets 400.000 
gallons of used oil fuel annually, 
operators sample and analyze 30,000 
gallon tank "batches" of fuel, and 
analytical tests cost $50/tcst); and (3) 
$1540 annually for testing used oil 
received from others (assuming 2000 


gallon tank truck loads are sampled and 
analyzed. 10% of incoming used oil is 
unalyzed by ASTM analytical 
procedures at $50/test. and 90% of 
incoming used oil is analyzed using field 
kits of prepared indicator solutions at 
$3/test). Thus, marketers of off- 
spedOcatton used oil fuel could incur a 
national cost for analyses of $1,964 
million annually (684 facilities X $2900). 

(f) Storage Costs for Burners . The 
Agency made the following assumptions 
to estimate the co9t for hazardous waste 
fuel burners to comply w ith the interim 
status storage standards: (1) Of the 
estimated 400 burners of hazardous 
waste fuel received from off site, 200 are 
assumed to be receiving processed or 
blended fuels (such fuel is exempt from 
storage (and transportation) standards 
under existing rules); and (2) none of 
these 200 burners is currently subject to 
RCRA storage, treatment or disposal 
standards for other hazardous waste 
(and. thus, the facility has not already 
complied with some of the hazardous 
waste management facility standards). 

Based on these assumptions and the 
unit costs presented above, the cost of 
compliance with interim status storage 
standards for hazardous waste fuel 
burners (not already subject to storage 
standards under existing rules) would 
be an initial (one-time) cost of $2.48 
million ($12,400 x 200 burners) and a 
recurring cost of Si.04 million per year 
(S5.200 x 200). 

The one-time cost can be annualized 
over 20 years at a real interest rate (i.e.. 
without considering inflation) of 3% to 
spread out the cost burden. Thus, the 
resulting annual cost could be $1.2 
million for storage in 1983 dollars 
(annualized one-time cost of $167,000 
plus annual costs of $1,040 million. 

(g) Storage Costs for Marketers. The 
proposed rule would regulate for the 
first time the storage of a marketer’s 
hazardous waste fuel produced by 
processing, blending, or other treatment 
of hazardous waste. As explained 
elsewhere, since wc believe virtually all 
marketers use hazardous waste 
feedstock that contains listed waste or 
sludges that are subject to storage and 
transportation controls under existing 
rules, their feedstock storage areas are 
already subject to RCRA storage 
standards. However, these proposed 
rules would for the first time subject 
their hazardous waste fuel product 
storage area to regulation. 

The Agency made the following 


assumptions to estimate the cost of the 
new storage controls for these 
marketers: (1) Hazardous waste 
feedstock storage areas for one-third of 
the 200 such marketers have already 
been fully permitted (under Part B 
application procedures) and would Incur 
a cost of $10,000 to repeat the permitting 
process to include waste fuel product 
storage areas; and (2) the remaining 
marketers whose feedstock facilities are 
still in interim status would incur a cost 
of $2000 to amend the Part A application 
and plans for closure, emergency 
procedures, financial assurance, 
training, and inspections to include the 
waste fuel product storage area. Thus, 
the national cost of compliance with the 
proposed storage controls for these 
marketers would be a one-time cost of 
$928,000 (200 x .33 x $10,000 for 
permitted facilities plus (200 x .87 x 
$2000 for facilities in interim status). 
This is equivalent to an annualized 
national cost (over 20 years) of $62,380 

C. Impacts on the Used OH Recycling 
Industry 

EPA is required by Section 3014 of 
RCRA to: (1) Establish regulations 
necessary to protect the public health 
and the environment from hazards 
associated with recycled oil; and (2) 
determine the effect of the regulations 
on environmentally acceptable types of 
recovery or reuse of used oil. What 
follows is a summary of EPA's 
determinations concerning impacts of 
the rules proposed today on used oil 
recycling and the oil recycling industry. 

1. Description of the regulated 
universe. The rules proposed today 
pertain to only one market for recycled 
oil: Use as fuel. Although much uspd oil 
is used as fuel (about 520 million of the 
1.2 billion gallons generated each year), 
significant quantities are also used for 
dust suppression and rereftning to 
produce lubricants. EPA estimates that 
approximately 750 marketers have as 
their primary business the collection, 
processing, or blending of off- 
specification used oil that is ultimately 
burned as fuel. Some data also suggest 
that a significant (but undetermined) 
number of establishments whose 
primary business is the distribution of 
virgin commercial fuel oil are also 
buying used oil, blending it with fuel oiL 
and subsequently reselling the blended 
fuel. EPA estimates thut as much as 200 
million gallons of used oil fuel passed 
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through commercial fuel oil 
establishments in 1982. EPA does not 
know how much of this used oil fuel was 
then sold to industrial versus 
nonindustriul boiler owners. However, 
investigations by New Jersey. New York 
City. Philadelphia. Pennsylvania, and 
the U.S. Environmental Protection 
Agency have produced data that 
confirm the allegation made by several 
parties that used oil fuel has been sold 
to residential, institutional, and 
commercial boiler owners in the 
northeastern United States. EPA 
believes that in some cases boiler 
owners are offered discount prices for 
the used oil fuel (10% is reportedly the 
common discount) but that in other 
cases, the used oil fuel is sold as “fuel 
oil” at the full market price, often 
without the knowledge of the buyer. 

The previous discussion pertained to 
the types of marketers and burners that 
would be affected by today's proposed 
used oil rules. With respect to the types 
of used oils that would be affected by 
the proposed rule. EPA has found that 
all used oils would be affected to some 
extent. Doth automotive and industrial 
used oils may contain metals at or 
above the specification levels, chlorine 
at or above the level for the presumption 
of mixing,® 2 and flash point below the 
specification level. However, used 
crankcase oil from cars burning leaded 
gasoline would be affected to a greater 
extent than other used oils. This is 
because the lead levels in these oils can 
exceed the specification level by one or 
two orders of magnitude (depending on 
where the lead specification is selected 
within the range of 10 to 100 ppm for 
Final promulgation), while metals 
concentrations in other used oils would 
not generally exceed any of the 
specification levels by more than half an 
order of magnitude. Thus, used 
crankcase oil from leaded gasoline 
e ngines would require more blending or 
treatment to meet the specification. 

2. Impacts: at the facility level . 

(a) General impacts. A large 
percentage of the facilities in the used 
oil recycling industry would be affected 
to some degree by today's proposed 
rules because most of these facilities, nt 
one time or another, handle used oil that 
is ultimately used as fuel. Nearly all of 
the estimated 250 used oil processors 
produce used oil fuel products. Some 
used oil collectors market used oil fuel 
directly to burners; rerefiners also 


“ s Although crankcase u«U prorated by typical 
automotive service and repair shops do not exceed 
the 4GU0 ppm chlorine level for the rebuttable 
preemption of mixing, crankcase oil Is often mixed 
with spent chlorinated solvents by collectors or 
used oil processors/Menders. 


produce fuel by-products. An estimated 
30.000 facilities are currently burning oil 
fuel. However, the impacts of today's 
proposed rules on most of these 
facilities would be minor. As was 
described earlier, the costs for 
notification, the invoice system, 
certifications, and chlorine testing under 
today's proposal could amount to about 
$3650 per year for fuel sellers and $600 
per year for fuel buyers. EPA does not 
expect these costs to have significant 
impocts on the used oil fuel market. 

Used oil fuel would still be an attractive 
substitute for commercial fuel oil. and in 
general, sale of used oil fuel would 
remain o profitable enterprise. However, 
those establishments that have been 
selling used oil fuel to residential, 
commercial, or institutional boiler 
owners could be affected to a significant 
extent by portions of today's proposed 
rules as discussed below. Likewise, 
facilities that have been supplying used 
oil to distributors for resale could also 
be affected by restrictions on sales to 
nonindustrial fuel users. 

(b) Impacts of restrictions on sale to 
nonindustriol boilers. EPA is proposing 
several restrictions on the sale of used 
oil fuel to residential, institutional, and 
commercial boiler owners. First, used oil 
mixed with hazardous waste (other than 
exempt hazardous waste generated by 
small quantity generators) cannot be 
sold to this market. Second, used oil fuel 
with a flashpoint of less than 100* F 
cannot be sold to the restricted market. 
And third, used oil fuel sold to the 
restricted market must have less than 
specified concentrations of arsenic, 
cadmium, chromium, lead, and PCBs, as 
defined by the used oil fuel 
specification. In addition, total chlorine 
would be limited by the presumption of 
mixing chlorinated wastes. 

The facilities currently selling used oil 
fuel directly to the restricted market 
would, under today's proposal, have to 
undertake special procedures in order to 
continue these sales. Before selling to 
the restricted market, the distributor 
would have to ensure that the used oil 
fuel met all of the criteria described 
above. In general, the facilities currently 
selling to the restricted market have 
only limited treatment capabilities. 
These facilities have been blending used 
oil and virgin fuel oil: this treatment 
method does not remove contaminants 
and it is not clear how many operators 
can economically produce used oil fuel 
that meets the specification. EPA 
expects that under today's proposal 
most of the facilities currently selling 
used oil/virgin fuel oil blends to the 
restricted market would follow one of 
two possible courses: (1) They would 


continue to accept off-specification used 
oil fuel but would resell it only to the 
industrial boiler market: or (2) they 
would accept only used oil fuel that 
already met the specification (or that 
they could blend down to meet the 
specification) and would continue sates 
of blended oils to the restricted market. 

Used oil processors would either have 
to segregate used oils low in metals, or 
process or blend the used oil to reduce 
the concentration of these contaminants 
in order to supply distributors selling to 
the nonindustrial market. It is not clear 
how much “clean" (specification) used 
oil fuel would be produced by these- 
practices. Current used oil collection 
practice is to pick up used oil from many 
diverse sources without segregation. 
Processors with their own vehicles 
could segregate clean oils to some 
extent, depending on their fleet and tank 
capacity. The common treatment 
methods employed in the used oil 
recycling industry do not remove the 
contaminants included in the proposed 
specification to any significant degree. 
An exception is thut dehydration (the 
stripping of water and low oiling 
hydrocarbons through heating), which is 
practiced by some processors and 
rerefiners, does produce a light fuel 
stream which is low in metals. 
(However, if chlorinated solvents are 
present in incoming used oil. this fuel 
stream will be high in chlorine.)* 3 EPA 
expects that it may not be economically 
feasible to blend some used oils to meet 
the specification for arsenic, cadmium, 
chromium and, particularly, lead. The 
only process that removes metals to the 
degree necessary to meet the proposed 
specification is distillation. Distillation 
is currently employed by only a handful 
of facilities; and these facilities use 
distillation to produce lubricants, not 
fuels. 

If used oil fuel, either segregated or 
treated, is to be sold as specification oil, 
processors will also have to make 
arrangements for analysis. Neither 
processors nor distributors typically 
have laboratory capabilities on site that 
could show compliance with today's 
proposed specification; however, 
contract laboratories do offer services 
for the parameters in the specification. 


The used oil fuel produced would be subject to 
regulation as hazardous watte fuel if it k* known 
that the used oil feedstock contained hazardous 
waste (other than exempt small quantity generator 
hazardous waste), or if the used oil fuel itself 
contained more than 4000 ppm total chlorine and 
the processor could not demonstrate that the used 
oil feedstock did not contain hazardous watte 
(other than exempt anvil! quantity generator 
hazardous waste). 
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As indicated in the "Cost Data" 
section of this preamble. EPA estimates 
that a facility could incur a cost of about 
$4240 per year due to today’s proposed 
rutes, which could add about 1 cent per 
gallon to the cost of used oil fuel 
(exclusive of costs that may be incurred 
for additional processing or blending to 
meet the specification). 

Despite the difficulties described 
ubovc in producing a specification fuel 
product from some used oils, it can be 
expected that some processors would 
produce a specification fuel product and 
they would still be able to enter into 
long-term agreements with distributors 
selling to the nonindustrial markets. 
Processors who cannot produce such a 
fuel would either have to market their 
fuel directly to industrial users, or enter 
into agreements with distributors 
servicing the industrial market. 

3. National Scale Impacts. Based on 
the discussions above, EPA has 
concluded that under today’s proposed 
specification a significant portion of the 
used oil fuel currendy being sold to the 
residential, institutional, and 
commercial market would no longer be 
sold to this market. EPA estimates that 
as much as 100 million gallons of used 
oil is sold to this market annually. Even 
if all of this total is no longer sold to the 
restricted market. EPA believes that 
alternative uses exist and that no used 
oil would be disposed of due to today’s 
proposed rules. One alternative use is 
the industrial fuel market. EPA 
estimates that about 500 of the 600 
million gallons of used oil fuel burned 
each year is burned in industrial boilers. 
In 1975. the industrial fuel market 
consumed over 5 billion gallons of 
residual fuel oil. The 100 million gallons 
of used oil fuel potentially displaced by 
today's proposal could easily be 
absorbed by the industrial fuel market 
The other alternative use for used oil is 
as a feedstock for rerefining. Used 
automotive oil, which would be 
significantly affected by today's 
proposed lead specification, is a very 
desirable feedstock for rerefiners. To the 
extent the used oil fuel market is 
restricted by today’s proposal, rerefiners 
should be able to obtain more used oil 
as feedstock. (Rerefiners are currently 
not operating at full capacity. A major 
reason for this is that due to the great 
demand for used oil as fuel, they ore 
unable to obtain sufficient feedstock at 
prices low' enough to produce 
competitively-priced lubricants.) 

In summary. EPA has determined that 
today’s proposed rules would not 
discourage the recycling or reuse of used 
oil. Less used oil would be sold to 
nonindustrial fuel users, bu! that oil 


should be sold to industrial fuel users or 
to rerefiners. 

XIII. Solicitation of Public Comment and 
Announcement of Public Hearings 

The Agency invites comment on any 
and all aspects of this proposed 
regulation. EPA specifically requests 
comment on issues including the 
following: The used oil fuel specification 
parameters and allowable levels, 
including in particular, the lead 
specification: the total chlorine level 
selected for the rebuttable presumption 
of mixing chlorinated hazardous waste 
with used oil; risks posed by used oil 
space heaters and the practicality of 
control options; prohibiting the burning 
of hazardous waste and off-specification 
used of) In very small industrial boilers; 
and. exemption from the prohibition on 
burning in nonindustrial boilers of 
"ignitable-only** hazardous waste fuel 
with a flash point greater than 100* F. 

In addition, the Agency requests 
comments on the following effective 
dates for the final rule. Given that the 
final rulemaking is scheduled to be 
published m the Federal Register in late 
1985. the Agency intends to expedite 
implementation of the rule to make the 
requirements effective for as much of 
the 1985-88 heating season as possible. 
Winter is the prime burning season for 
waste fuels and risks arc highest at that 
time. The following effective dates will 
expedite implementation while allowing 
time for the regulated community to 
comply with the requirements and the 
Agency and the States to administer the 
rule. 

1. Prohibitions. The following 
prohibitions would be effective 10 days 
after publication of the final rule in the 
Federal Register (a) Prohibition on 
marketing hazardous waste fuel and off- 
specification used oil fuel to owners and 
operators of nonindustrial boilers (see 
55 266.31(a)(2) and 266.41(a)(2)); and (b) 
prohibition oh burning hazardous waste 
fuel and off-specification used oil fuel in 
nonindustrial boilers (see 55 26&31(b) 
and 266.41(b)). 

2. Notification. Hazardous waste fuel 
and off-specification used oil fuel 
marketers and burners would have 30 
days after publication of the final rule in 
the Federal Register to notify regarding 
their waste-as-fuel activities (see 

55 266.34(b). 266.35(b), 26.42(b)(2), 
266.43(b)(3) and 266.44(b)). 

3. Storage Controls. The storage 
controls for hazardous waste fuels (see 
55 266.34(c) and 266.35(c)) would be 
effective 160 days after publication of 
the final rule in the Federal Register. We 
believe il is not practical to shorten this 
effective date given that owner* and 
operators may be required to prepare 


permit applications, develop plans and 
procedures for training, emergency 
response, etc. and. in some cases, 
complete physical changes to facilities 
(eg., fencing, signs). 

4. Other Provisions. All other 
provisions (e g., manifest and invoice 
requirements, used oil analyses, 
recordkeeping) would be effective 90 
days after publication of the final rule in 
the Federal Register. 

The Agency will hold the following 
public hearings: 

February 15 ,1965 

U.S. EPA. 26 Federal Plaza, Conference 
Room 305. New York. New York 10278 

February 21. 1965 

Rama da Inn Hobby Airport West/ 7777 
Airport Boulevard. Houston. Texas 
777061 (713) 644-1261 

February 25. 1985 

Torrance Marriott/ 3635 Fashion Way. 
Torrance California 90503 (213) 316- 
3636 

The hearings will begin at 9:30 a.m. 
(registration at 9*)0 a.m.) and will end Bt 
4:30 p.m.. unless concluded earlier. EPA 
encourages all interested persons to 
attend the public hearings. !f you would 
like to present an oral statement at one 
of the hearings, please notify in writing. 
Ms. Geraldine Wyer. Office of Solid 
Waste (WH-562J. U.S. EPA Washington. 
D C. 20460. 

Oral and written statements may be 
submitted at the public hearings. 

Persons who wish to make oral 
presentations must restrict their 
presentations to 10 minutes and are 
encouraged to have written copies of 
their complete comments for inclusion in 
the official record. 

XIV. List of subjects in 40 CFR Part 286 

Hazardous materials. 

Dated: January 2 1965 
William D. RuckeUhaus, 

Administrator. 

It is proposed to amend 40 CFR Part 
266 by adding Subparts D and E to read 
as follows. Conforming revisions to 40 
CFR 261.6 would also be required but 
are not presented here given that the 
Agency is in the process of promulgating 
extensive revisions to that section. (See 
proposal to revise 5 261.6 in 48 FR 14472 
(April 4.1983).) 


*Hutel raun bar* been blocked for the 
convrmrrxze of attendee* n*fumof mcnUght 
actum modal jont. Whro making nraervafinna 
pirate indicate yarn are attending the US EPA 

public Hearing. 
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PART 266—STANDARDS FOR THE 
MANAGEMENT OF SPECIFIC WASTES 
AND SPECIFIC TYPES OF FACILITIES 


Subpart D—Hazardous Waste Burned lor 
Energy Recovery 

Sec. 

266.30 Applicability. 

2fi8.3! Prohibitions. 

266.32 Standards applicable to generators 
who bum or market hazardous waste 
fuel. 

26&33 Standards applicable to transporters 
of hazardous waste fuel. 

266.34 Standards applicable to marketers of 
hazardous waste fuel. 

260.35 Standards applicable to burners of 
hazardous waste fuel. 

Appendix to Subpart D —Form—Notification 
to EPA of RCRA Subtitle C Activity (EPA 
Form 8700*12 (Revised)) 

Subperl E—Used Oil Burned for Energy 
Recovery 

Sec 

26640 Applicability. 

2H6.41 Prohibitions. 

266.42 Standards applicable to generators 
who bum or market used oil fuel. 

266.43 Standards applicable to marketers of 
used oil fuel. 

266.44 Standards applicable to burners of 
off-specification used oil fuel. 

Appendix to Subpart E—Form—Notification 
to EPA of RCRA Subtitle C Activity (EPA 
Form 8700-12 (Revised)) 

Authority: Sections 1006, 2002(a). 3001. 

3002. 3003, 3004. 3005. 3007. 3010. and 3014 of 
the Solid Waste Disposal Act. as amended by 
the Resource Conservation and Recovery Act 
of 1978 (RCRA); the Quiet Communities Act 
of 1978; the Solid Waste Disposal Act 
Amendments of 1980c the Used Oil Recycling 
Act of 1980; and the Hazardous and Solid 
Waste Amendments of 1984 (42 U.S.C. 0905. 
6912(a), 0921, 0922. 0923. 0(924. 0925. 0927. 

0930. and 6932). 

Subpart D—Hazardous Waste Burned 
for Energy Recovery 

5 206.30 Applicability. 

(a) Thu regulations of this subpart 
apply to persona who manage hazardous 
waste that is burned for energy recovery 
in any boiler or industrial furnace that is 
not regulated under Subpart O of Part 
264 or 265 of this chapter, except as 
provided by paragraph (b) of this 
section. Such hazardous waste is termed 
"hazardous waste fuel". Hazardous 
waste fuel includes any fuel produced 
from hazardous waste by processing, 
blending, or other treatment, 

(b) The following hazardous waste is 
not subject to regulation under this 
subpart; 

(1) Used oil burned for energy 
recovery that is also a hazardous waste 
solely because it exhibits a 
characteristic of hazardous waste 


identified in Subpart C of Pari 261 of this 
chapter, provided it is not mixed with a 
hazardous waste. Such used oil is 
subject to regulation under Subpart E of 
Part 266 rather than this subpart: 

(2) Hazardous waste that is exempt 
from regulation under $ 261.4 of this 
chapter and hazardous waste thui is 
subject to the special requirements for 
small quantity generators under $ 261.5 
of this chapter. 

$ 266.31 Prohibitions. 

(a) A person may market hazardous 
waste fuel only: 

(1) To persons who have notified EPA 
of their hazardous waste fuel activities 
under Section 3010 of RCRA and have 
an EPA identification number, and 

(2) If the fuel is burned, to persons 
who bum the fuel in boilers or furnaces 
identified in paragraph (b) of this 
section. 

(b) Hazardous waste fuel may be 
burned for energy recovery in only the 
following boilers or furnaces: 

(1) Industrial furnaces; 

(2) Industrial boilers used to produce 
electric power, steam, or heated or 
cooled air or other gases or fluids for use 
in o manufacturing process: or 

(3) Utility boilers used to produce 
electric power, steam, or heated or 
cooled air or other gases or fluids for 
sale. 

$ 266.32 Standards applicable to 
generators who burn or market hazardous 
waste fuel. 

(u) Generators who send hazardous 
wuste to a marketer are subject to Part 
262 of this chapter. 

(b) Generators who market hazardous 
waste fuel to a burner arc subject to Part 
262 of this chapter and the requirements 
for marketers under $ 266.34. 

(c) Generators who bum hazardous 
waste fuel on site are subject to Part 262 
of this chapter and to the requirements 
for burners under 5 266.35. 

$ 266.33 Standards applicable to 
transporters of hazardous waste fuel. 

Transporters of hazardous waste fuel 
are subject to regulation under Part 263 
of this chapter. 

5 266.34 Standards applicable to 
marketers of hazardous waste fuel 

Persons who market hazardous waste 
fuel are termed "marketers", and are 
subject to the following reauirements: 

(a) Prohibitions. The prohibitions 
under $ 266.31(a); 

(b) Notification. Notification 
requirements under Section 3010 of 
RCRA for hazardous waste fuel 
activities. Upon notification, an EPA 
identification number will be issued. 
EPA form 8700-12. as revised, may be 


used to notify EPA of waateasfuel 
activities (See the Appendix to this 
subpart). Even if a marketer has 
previously notified EPA of his 
hazardous waste management activities 
and obtained an EPA identification 
number, he must renotify to identify his 
hazardous waste fuel activities: 

(c) Storage. The applicable provisions 
of J 262.34, and Subparts A thorough I. 
of Pari 264. Subparls A through L of Part 
265. and Part 270 of this chapter; 

(d) Offsite shipment. The standards 
for generators in Part 262 of this chapter 
when a marketer initiates a shipment of 
hazardous waste fuel: 

(e) Required notices. (1) Before a 
marketer initiates the first shipment of 
hazardous waste fuel to a burner or 
another marketer, he must obluin a one¬ 
time written and signed notice from the 
burner or marketer certifying that: 

(1) The burner or marketer has notified 
EPA under Section 3010 of RCRA and 
identified his waste-as-fucl activities: 
and 

(ii) If the recipient is a burner, the 
burner will bum the hazardous waste 
fuel only in a boiler or industrial furnac e 
identified in S 266.31(b). 

(2) Before a marketer accepts the first 
shipment of hazardous waste fuel from 
another marketer, he must provide the 
other marketer with a one-time written 
and signed certification that he has 
notified EPA under Section 3010 of 
RCRA and identified his hazardous 
waste fuel activities; and 

(f) Recordkeeping. In addition to the 
applicable recordkeeping requirements 
of Parts 262, 264. and 265 of this chapter, 
a marketer must keep a copy of each 
certification notice he receives or sends 
for three years from the date he last 
engages in a hazardous waste fuel 
marketing transaction with the person 
who sends or receives the certification 
notice. 

§ 266,35 Standards applicable to burners 
of hazardous watte fuel. 

Owners and opcralors of furnaces and 
boilers identified in { 266.31(b) that burn 
hazardous waste fuel are "burners" and 
are subject to the following 
requirements: 

(a) Prohibitions. The prohibitions 
under § 266.31(b); 

(b) Notification. Notification 
requirements under Section 3010 of 
RCRA for hazardous waste fuel 
activities. Upon notification, an EPA 
identification number will be issued. 

EPA form 8700-12, as revised, may be 
used to notify EPA of waste-as-fue! 
activities (see the Appendix to this 
subpart). Even if a burner has previously 
notified EPA of his hazardous waste 
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management activities and obtained an 
EPA identification number, he must 
renotify to identify his hazardous waste 
fuel activities*, 

(c) Storage, (i) For short term 
accumulation by generators who burn 
their hazardous waste fuel on site, the 
applicable provisions of 5 262,34 of this 
chapter 

(ii) For existing storage facilities, the 
applicable provisions Subparts A 
through L of Part 265, and Part 270 of 
this chapter, and 

(IH) For new storage facilities, the 
applicable provisions of Subparts A 
through 1. of Part 264. and Part 270 of 
this chapter 

|d) Required notices. Before a burner 
accepts the first shipment of hazardous 
waste fuel from a marketer, he must 
provide the marketer a one-time written 
und signed notice certifying that: 

(i) I te has notified EPA under Section 
3010 of RCRA and identified his waste* 
as-fucl activities: and 

(ii) He will burn the fuel only in a 
boiler or furnace identified in 

$ 266.31(1}); and 

(e) Ri'cordkceping. In addition to the 
applicable recordkeeping requirements 
of Parts 264 and 265 of this chapter, a 
burner must keep a copy of each 
certification notice that he sends to a 
marketer for three years from the date 
he last receives hazardous waste fuel 
from that marketer. 

Appendix to Subpart O—Form— 
Notification to EPA of RCRA Subtitle C 
Activity (EPA Form 8700-12 (Revised)) 

Subpart E—Used OH Burned for 
Energy Recovery 

5 266.40 Applicability. 

(a) The regulations of this subpart 
apply to persons who manage used oil 
that is burned for energy recovery in any 
boiler or industrial furnace that is not 
regulated under Subpart O of Part 264 or 
Part 265 of this chapter, except as 
provided by paragraphs (c) and (e) of 
this section. Such used oil is termed 
“used oil fuel". Used oil fuel includes 
any fuel produced from used oil by 
processing, blending, or other treatment. 

(b) “Used oir means any oil thut has 
been refined from crude oil. used. and. 
as a result of such use. is contaminated 
by physical or chemical impurities. 

(c) Except as provided by paragraph 

(d) of this section, used oil fuel that is 
mixed with a hazardous waste is subject 
to regulation as hazardous waste fuel 
under Subpart D of Par! 206. Used oil 
containing more than 4000 ppm total 
chlorine is presumed to be a hazardous 
waste because it is mixed with 
chlorinated hazardous waste listed in 
Subpart D of Part 261 of this chapter. 


Persons may rebut this presumption by 
demonstrating that the used oil does not 
contain hazardous chlorinated spent 
solvents (ETA Hazardous Wastes F001 
and F002) or any other chlorinated 
hazardous waste. 

(d) Used oil fuel is subject to 
regulation under this subpart rather than 
as hazardous waste fuel under Subpart 
D of Part 266 if it is a hazardous waste 
solely because it: 

(1) Exhibits a characteristic of 
hazardous waste identified in Subpart C 
of Part 261 of this chapter, provided that 
it is not mixed with a hazardous waste; 
or 

(2) Contains only hazardous waste 
generated by a person subject to the 
special requirements for small quantity 
generators under { 261.5 of this chapter. 

(e) Used oil fuel is subject to 
regulation under this subpart only if it 
exceeds any of the allowable levels of 
the constituents and properties in the 
specification shown in the following 
table, and provided that it is not mixed 
with hazardous waste other than small 
quantity generator hazardous waste, as 
provided by paragraph (d)(2) of this 
section. Used oil fuel that docs not meet 
the specification is termed “off- 
specification". Used oil fuel that meets 
the specification is not subject to 
regulation under this subpart. 

US€D Oil Fuel Specification 1 


CotoSMdPVpWf 



S ppn menun 

r.orirrtajm - - ' 

2 rcxn majvnum 

OtOWMO.. 

1—0 j 

i o-»oo ppm iwnjm 1 

PCflw 

90 com mauaenum* 

Fl«* Pont 

tOO F mnmum 



1 Th# Wfmc+c aeon wpkit only to uood oi «wt to noi 
rrarad *rTTi « fwirdouft wsrTo o9m twn vrwf ijuanOty 
yenc**1or htrt»dout «Uto OUH*pf tom tjU noMon undOr 
|?61S UMd Od o o nt iroof* thmn 4000 ppm tot* 
cHonn# a mnmOormS a htrvSo(* wm«m (S— flee 40(c)) 

* «o to Mtoctod tom rotgi ot K> to 100 ppm lor 
oronnjVia'ion 

• Uv*c ot o ontto mi p 99 ppm or mom PCS* m ouMoct to 

roguofton M i wait* PQS «ndor Port 761 oI tom ctaptor 
Utod ot contakonp tom Won 90 ppm o 1 PC8o bncauoo of 
dtutton m ptoo tU**ct to rogitofion u a wuto PC8 (Soo 

I rtf UW) 

$266.41 Prohibitions. 

(a) A person may market off- 
specification used oil fuel for energy 
recovery only: 

(1) To persons who have notified EPA 
of their used oil fuel activities stating the 
location and general description of such 
activities, end who have on EPA 
identification number and 

(2) If the used oil fuel is burned, to 
persons who burn the used oil in a boiler 
or furnace identified in paragraph (b) of 
this section. 

(b) OfT-specificalion used oil fuel may 
be burned for energy recov ery in only 
the following boilers or furnaces: 

(1) Industrial furnaces: 


(2) Utility boilers used to produce 
electric ponver. steam, or heated or 
cooled air or other gases or fluids for 

sale; 

(3) Industrial boilers used to produce 
electric power, steam, or heeled or 
cooled uir or other gases or fluids For use 
in a manufacturing process; or 

(4) Used oil-fired space heaters 
provided that: 

(1) The heater burns only used oil that 
the owner or operator generates on site: 

(ii) The heater is designed to have a 
maximum capacity of not more than 0.5 
million Blu per hour and 

(iii) The combustion gases from the 
heater are vented to the ambient uir. 

$ 266.42 Standards applicable to 
generators who bum or market used on 

fuel. 

(a) Generators of used oil are not 
subject to regulation under this subpart 
unless they bum the used oil fuel for 
energy recovery or market the used oil 
fuel directly to a person who bums the 
fuel for energy recovery. 

(b) Generators w r ho bum off- 
spedfi cation used oil fuel are subject to 
the following requirements: 

(1) Prohibitions. The prohibitions 
under ( 266.41(b): and 

(2) Notification . Notification to EPA 
stating the location and general 
description of used oil fuel activities, 
except that generators who bum their 
used oil in used oil-fired space heaters 
under the provisions of § 266.41(b)(4) art’ 
exempt from these notification 
requirements. Upon notification, an EPA 
identification number will be issued. 
EPA form 8700-12, as revised, may be 
used to notify EPA of waste-as-fuel 
activities (see the Appendix to this 
subpart). Even if a burner has previously 
notified EPA of his hazardous waste 
management activities under Section 
3010 of RCRA and obtained an EPA 
identification number, he must renotify 
to identify his used otl fuel activities. 

(c) Generators *vho market off- 
spedfication used oil fuel directly to the 
person who bums it are subject to the 
requirements of } 266.43 for marketers, 
unless the burner is a used oil fuel 
marketer who bums some of the used oil 
for purposes of processing or other 
treatment to produce used oit fuel, and 
who markets such used oil fuel. 

$ 266.43 Standards applicable to 
marketers off used oil fuel. 

(a) Persons who marlet used oil fuel 
are termed “marketers." A marketer is 
subject to the requirements of this 
section if: 

(1) He is a used oil generator or 
transporter who markets used oil fuel 
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directly to a burner, unless the burner is 
a used oil fuel marketer who bums some 
of the used oil for purposes of 
processing or other treatment to produce 
used oil fuel, and who murkets such 
used oil fuel; 

(2) He is the owner or operator of a 
facility that stores or treats used oil 
received directly from a generator, or 
received directly from a transporter who 
received used oil directly from a 
generator; or 

(3) He receives off-sped Heat ion used 
oil fuel from another marketer. 

(b) Marketers identified in paragraph 
(a) of this section ore subject to the 
following requirements: 

(1) Analysis of fuel. Used oil fuel must 
be managed as off-specification used oil 
fuel unless the marketer obtains 
analyses documenting that the used oil 
fuel meetsthe specification provided by 
§ 286.40(c); 

(2) Prohibitions . The prohibitions 
under ( 266.41(a): 

(3) Notification. Notification to EPA 
stating the location and general 
description of used oil fuel.activities. 
Upon notification, an EPA identification 
number will be issued. EPA form 8700- 
12. as revised, may be used to notify 
F.PA of waste-os-fuel activities (sec the 
Appendix to this subpart). Even if a 
marketer has previously notified EPA of 
his hazardous waste management 
activities under Section 3010 of RCRA 
and obtained an EPA identification 
number, he must renotify to identify his 
used oil fuel activities; 

(4) Invoice system. When a marketer 
initiates a shipment of oCT-specification 
used oil fuel, he must prepare and send 
the buyer an invoice containing the 
following information: 

(i) An invoice number, 

(ii) His own EPA identification 
number and the EPA identification 
number of the facility to receive the 
used oil fuel; 

(iii) The names and addresses of the 
shipping and receiving facilities; 

(iv) The quantity of used oil fuel to be 
delivered; 


(v) The dute(s) of shipment or 
delivery; and 

(vl) The following statement: 'This 
used oil does not meet the EPA used oil 
fuel specification provided in 40 CFR 
Part 266"; 

Solo to paragraphs (b)(4) (1) through (vi) of 
this section: Used oil (hat meets the definition 
of combustible liquid [flash point below 200*F 
but at or fpcator than inu'F) or flammable 
liquid (flash point below lOO’P) is subject to 
Department of Transportation Hazardous 
Materials Regulations at 49 CFR Parts 100- 
177. 

(5) Required notices, (i) Before a 
marketer initiates the first shipment of 
off-specification used oil fuel to a burner 
or other marketer, he must obtain a one¬ 
time written and signed notice from the 
burner or marketer certifying that: 

(A) The burner or marketer has 
notified EPA stating the location and 
genera] description of his used oil fuel 
activities; and 

(B) if the recipient is a burner, the 
burner will bum the used oil fuel only in 
a boiler or furnace identified in 

S 286.41(b); and 

(ii) Before a marketer accepts the first 
shipment of ofF-speclfication used oil 
from another marketer subject to the 
requirements of this section, he must 
provide the marketer with a one-time 
written and signed notice certifying that 
he has notified EPA of his used oil fuel 
activities; and 

(6) Recordkeeping. A marketer who 
receives or initiates an invoice under the 
requirements of this section must keep a 
copy of each invoice for three years 
from the date the invoice is received or 
prepared. Marketers must ulso keep for 
three years copies of analyses of fuel 
required under paragraph (b)(1) of this 
section. In addition, a marketer must 
keep a copy of each certification notice 
that he receives or sends for three years 
from the date he last engages in a used 
oil fuel marketing transaction with the 
person who sends or receives the 
certification notice. 


$ 266.44 Standards applicable to burners 
of off-specification used oil fuel. 

Owners and operators of facilities 
that bum off-specification used oil fuel 
are “burners'’ and are subject to the 
following requirements: 

(a) Prohibition. The prohibition under 
5 266.41(b); 

(bj Notification. Notification to EPA 
stating the locating and general 
description of used oil fuel activities, 
except that owners and operators of 
used oil-fired space heaters that bum 
off-specification used oil under the 
provisions of $ 266.41(b)(4) are exempt 
from these notification requirements. 
EPA form 8700-12. as revised, may be 
used to notify EPA of waste-as-fuel 
activities (see the Appendix to this 
subpart). Upon notification, the burner 
will be issued an EPA identification 
number. Even if u burner has previously 
notified EPA of his hazardous waste 
management activities under Section 
3010 of RCRA and obtained an EPA 
identification number, he must renotify 
to Identify his used oil fuel activities; 

(c) Required notices. Before a burner 
accepts the first shipment of used oil 
fuel bom a marketer, he must provide 
the marketer a one-time written and 
signed notice certifying that: 

(1) He has notified EPA stating the 
location and general description of his 
used oil fuel activities; and 

(2) He will bum the used oil Fuel only 
in a boiler or furnace identifed in 

i 266.41(b): and 

(d) Recordkeeping. A burner who 
receives on invoice under the 
requirements of this section must keep a 
copy of each invoice for three years 
from the date the invoice is received. In 
addition, he must keep a copy of each 
certification notice that he sends to a 
marketer for three years from the date 
he last receives used oil fuel from that 
marketer. 

Appendix to Subpart E—Form- 
Notification To EPA or RCRA Subtitle C 
Activity (EPA Form 8700-12 (Revised)) 

BILLING COO€ 6MW-SO-M 
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Piease print or type with ELITE type < 12 chine ten finch) «n the umheded a»c*< only. 
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U.t. CNVINONMKNTAt MOTCCTION AGCNCY 

NOTIFICATION OF HAZARDOUS WASTE ACTIVITY 


INSTRUCTIONS: Please refer to the 

rrerrajenoNs for filing notifica¬ 
tion before ccrjpletlng this form. 
The information requested here is 
required by lew. (Section 3010 of 
the Resource Qraervation and Re¬ 
covery Act) 
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A. NAME OF INSTALLATION S LEGAL OWNER 


mn 
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F • FEDERAL 
M • NON-FEOERAL 


VI. TYPE OF WASTE ACTIVITY (enter *X“ in the appropriate booc(es)) 


TT A. HA2ARD0US WASTE ACTIVITY FT B. WASTE-AS-PUEL ACTIVITIES 


FT I. GENERATION 

n 2. TRANSPORTATION 

n 3. TREAT/STORE/DISPOSE 

TT 4. UNDERGROUND INJFXTION 

FT 5. MARKET OR BJRN HAZARDOUS 
WASTE FUELS (see Part B) 


FT 6. GENERATOR MARKETING TO 8URSER 


H Hazardous Waste Fuel 
Used Oil Fuel 

7. OTHER MARKETER 

5 Hazardous Waste Fuel 
Used Oil Fuel 

8. BURNER (see ITW VII) 

H Hazardous Waste Fuel 
Used Oil Fuel 


VII. WASTE rug. B UYING? TYPE OP CGFCUSTIOK DEVICE (Enter "X m in all ^propriate 
botes to indicate types of carOustion device(a) in which hazardxts waste fuel 
or used oil f lw? 1 is burned, see instructions tor definitions of waste fuels 
and cortxsstion devices.) 


TT UTILITY BOILER 


FT INDUSTRIAL BOILER 


TT INDUSTRIAL FURNACE 
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Instructions for Kiting “Notification to EPA of 
RCRA Subtitle C Activity” (F.PA Form 8706- 
12 ) 

/. Who Musi Fit* 

The Resource Conservation and Recovery 
Act (RCRA) and regulations implementing the 
Act as promulgated at 40 CFR Paris 260-266 
require persons engaging in the following 
activities to notify EPA of their activity: 

A I*er$ons who generate, transport, or own 
or operate facilities that treat, store, or 
dispose of hazardous waste destined for 
incineration or disposal: 

B Persons who generate, transport, or store 
certain hazardous wastes that are destined 
for use. reuse, or reclamation: 

C, Persons who market or bum hazardous 
waste for use as a fuel for energy recovery: 
and 

D. Persons who market or bum used oil for 
use us a fuel for energy recovery. 

This includes individuals, trusts, firms, 
joint stock companies, corporations 
(including government corporations), 
partnerships, associations, states, 
municipalities, commissions, interstate 
bodies and Federal agencies. If you engage in 
a waste management activity outlined above 
w ithout Filins a notification, you may be 
subject to civil and criminal penalties. 

Persons who own or operate underground 
injection wells that dispose of hazardous 
waste and who must notify under RCRA are 
not required to submit a separate notification 
under the Safe Drinking Water Act. However, 
you are still required to Fill out inventory and 
other forms required under the Safe Drinking 
Water Act For further information, affected 
persons should consult the Chief. Water 
Supply Brunch at the nearest EPA Regional 
OfFice. 

//. How to Determine if You Handle a 
Subtitle C Regulated Material Subject to the 
Notification Requirement 

Persons who generate, transport, treat, 
store, dispose of. use. re-use, or reclaim 
discarded material must determine if the 
material is solid waste subject to the Subtitle 
C hazardous waste regulations. In addition, 
persons who bum used oil or hazardous 
waste for energy recovery and who market 
used oil or hazardous waste for use as a fuel 
for energy recovery must determine if they 
are subject to the Subtitle C notification 
requirements for hazardous waste fuel and 
used oil fuel. These determinations can be 
made us follows: 

A. Determine If You Handle a Hazardous 
Waste Subject to the Notification 
Requirements of 40 CFR Parts 260-266, 

1. First, determine if you handle a solid 
waste. A solid waste is defined at 40 CFR 
261 2 as any garbage, refuse, sludge or any 
other waste material (including materials that 
are used, re used or reclaimed) which is not 
excluded under $ 261.4(a). 

2. Determine if the solid waste is a 
hazardous waste A solid waste is hazardous 
if it is not excluded by § 261.4(b) and it meets 
the criteria of 4 281.3(a)(2). 

3. Determine if the hazardous waste is 
excluded from the notification requirement 
The following hazardous wastes ere exempt 
from the notification requirements: 


a. Small quantity generator hazarthus 
wastes. Hazardous waste generated by small 
quantity generators may be exempt from 
notification (and other) requirements under 
provisions of ( 261.5. 

b. Hazardous wastes that ore used, re¬ 
used or reclaimed. Certain hazardous wastes 
that are used, re used, or reclaimed are 
exempt from notification (and other) 
requirements under provisions of § 261.6. 

c. Other exemptions. Waste generated 
within a manufacturing system is exempt 
from the notification requirements under 
provisions of $ 261.4(c). As explained in 

4 261.4(d). a sample of solid waste which is 
collected for the sole purpose of testing to 
determine its characteristics or composition 
is exempt from the notification (and other) 
requirements. 

B. Determine If You Must Notify Of Your 
Waste Fuel Activities Because You Market 
Or Bum Hazardous Waste Fuel Or Used Oil 
Fuel For Energy Reco very. 

Section 281.6 does not exempt from 
notification (and other) requirements persons 
who recycle hazardous waste by marketing 
or burning hazardous waste fuel for energy 
recovery. Hazardous waste fuel marketers 
and burners are required to notify EPA of 
their waste*as*fuel activities under provisions 
of Section 3010 of RCRA and rules 
promulgated under 40 CFR Part 266. Subpart 
D. In addition, marketers and burners of used 
oil fuel are required to notify EPA of their 
wastc-as-fuel activities under authority of 
Section 3014 of RCRA and rules promulgated 
at 40 CFR Part 266. Subpart E. For notification 
purposes, hazardous waste fuel and used oil 
fuel are considered to be burned for energy 
recovery if (hey are burned in a boiler or 
industrial furnace that is not regulated as a 
hazardous waste incinerator under Subpart O 
of 40 CFR Parts 264 and 265. 

Even if a person has previously notified 
EPA of his hazardous waste management 
activity and obtained an EPA identification 
number, he must re-notify to identify hi* 
waste-as-fuel activities. Any person who 
markets or burns these materials must notify 
EPA within 30 days of promulgation of final 
notice requiring notification, unless they are 
specifically exempted below. (EPA has 
determined that these exemptions are 
consistent with the purpose and intent of the 
Act.) 

Persons exempted from the waste-as-fucl 
notification: 

1. Persons who bum used oil fuel in 
nonindustrial boilers. These persons need not 
notify because rule* promulgated at 40 CFR 
Part 266. Subpart E permit burning of used oil 
fuel in nonindustriai boilers (with one 
exception) only if it meet* a specification 
(and is not mixed with hazardous waste other 
than small quantity generator hazardous 
waste) Used oil fuel that meets the 
specification is exempt from regulation. 
However. off-specification used oil fuel may 
be burned in used oik-fired space heaters that 
are vented to the ambient air. Persons who 
bum used oil fuel in such units are exempt 
from the notification requirements of Suhpart 
E (provided the used oil is not mixed with 
hazardous waste). 

Subpart D of 40 CFR Part 266 prohibits 
burning of hazardous waste fuel in 
nonindustriai boilers. 


2. Persons who generate hazardous wastu 
or used oil and send the material offsite t< > o 
person who does not burn it for energy 
recovery. These generator* are exempt from 
the waste-as fue! notification requirements 
because they are not marketing a fuel. 
(However, all hazardous waste generators 
are subject to the standard notification 
requirements for generators.) In such 
situations, it is the recipient who makes the 
decision to market the materials as a fuel, 
typically after processing or blending. (Used 
oil generator* who send their oil to a person 
who processes or blends it to produce used 
oil fuel and who incidentally burns used oil to 
provide energy for the processing or blending 
are also exempt from the notification 
requirement. This is because such recipient* 
are considered to be primarily fuel produerrt 
and marketers, and only incidental burner* j 

III. What Information Must Be Filed 

When filing a notification, you must 
identify the type of regulated wastes that you 
handle and give a general description of your 
activity, including it* Inch non. You may 
submit all this information by completing the 
enclosed EPA Form 8700-12. “Notification to 
EPA of RCRA Subtitle C Activity'*. 

IV. How Many Forms Should Be Filed 

You need submit only one Notification 
Form per site or location, provided that you 
describe all the activities at that site or 
location. If you conduct a waste activity (see 
Section I) at more than one site or location 
you must submit a separate form for each site 
or location. 

If you transport waste as discussed in 
Section I. and do not generate, treat, store or 
dispose of these wastes, you may submit one 
form which covers all transportation 
activities your company conducts. This form 
should be submitted to the EPA Regional 
Office that serves the area where your 
company has its headquarters or principal 
place of business. However, if you are a 
transporter who also generates, treats, stores 
or disposes of these regulated wastes, you 
must complete and submit separate 
Notification Forms to cover each installation. 

V. When To File 

1. Within 90 days of Regulating a Waste 
You Manage: From time to time EPA may 
subject additional hazardous wastes to the 
notification requirement by expanding the list 
or characteristics of hazardous waste, or by 
deleting an existing exemption from the 
notification requirement. These changes will 
be codified in 40 CFR Part 261. If os u 
generator or transporter you were not 
required to notify previously, but you handle 
wastes that are newly subject to the 
notification requirement, you must file a 
notification covering those wastes within 00 
days after the amendment is published 
Ordinarily, facility owners/operators may 
submit Part A of the RCRA Permit 
obligations. However, hazardous waste fuel 
and used oil fuel marketers and burners nun* 
notify of their waste-as-fue! activities within 
90 days of promulgation of final notice 
requiring notification of waste-as-fue! 
activities. 
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2. New Generators and Transporter* As 
discussed in 40 CFR Pari 202. a generator 
must not treat, store, dispose of. transport, or 
offer for transportation, hazardous waste 
without having received an EPA 
Identification Number from the 
Administrator. Similarly, if you desire to 
transport hazardous waste and have not 
previously filed a notification as a 
transporter, you must comply with the 
regulations published under 40 CFR Part 263 
before you move any hazardous wustc. 
Transporters need not complete the reverse 
tide of the Notification Form as they may not 
know which wastes they will be handling. 

3. New Treatment Storage or Disposal 
Facilities: If you are an owner or operator of 
a hazardous waste treatment, storage, or 
disposal facility (subject to the permit 
requirements of Parts 264. 265. or 266) that 
was not in existence on November 19.1900, 
you will not*bc allowed to begin hazardous 
waste activity until you obtain a RCRA 
Permit (To obtain a permit you must file 
Parts A and B of the RCRA Permit 
Application). 

Vi Confidential Business Information 

All information you submit in a notification 
can be disclosed to the public, according to 
the Freedom of Information Act and EPA 
Freedom of Information Regulations. Because 
notification information is very general. EPA 
believes it is unlikely that any Information in 
your notification could qualify to be 
protected confidentiality by printing the word 
"confidential* on both sides of the 
Notification Form and on any attachments. In 
addition, at the time of notification . you roust 
submit written answers to each of the 
following questions: 

l Which portions of the information do you 
claim are entitled to confidential treatment? 

2. How long do you want this information 
trailed as confidential? 


3. Whut measures have you taken to guard 
against undesired disclosure of the 
information to others? 

4. To what extent has the information been 
disclosed to others, and what precautions 
have you taken in connection with that 
disclosure? 

5. Has EPA or any other Federal Agency 
made a pertinent confidentiality 
determination? (If so. include a copy of this 
determination or reference to it. if available). 

6. Will disclosure of the information tie 
likely to substantially harm your competitive 
position? If so, what w ould the harm be. and 
why should it be viewed os substantial? 
What is the relationship between disclosure 
and the harm? 

VII. Where To File 

Notifications should be mailed to the EPA 
Regional Office that senes the area where 
your regulated waste activity is located. The 
mailing addresses for the EPA Regional 
Offices are listed below: 


EPA 

regon 

Atm served 

I 

1 

I. 

CT. ME. MA. m, VT, 

NH 

EPA Regon l Slate 
ProynfUB Branch, 
PO Bo« 6746 
Boston MA 02203 

■ . _ 

NJ, NY. VI PR _ 

EPA Regan X. Perm** 
AdmrMlreeon 
Branch, 2® Federal 
Ptara New York, 

NY 10278 

111,_ 

DC. DC. MO. PA, VA, 
WV 

EPA Regan Hi. 

ormnen. Din 
end Walnut Sheets. 
Phiedetpha, PA 
10106 

IV . 

AL. Ft. GA, KV. Ml. 
NC.SC. TN 

EPA Regan IV. Waste 

Management 

Branch, 345 
Couffland. NE. 
Atlanta. GA 30366 


EPA 

regen 

Area served 

Meting address 

V 

IL IN Ml. MN. OH. W1 

EPA Regan V. Waste 
Management 




Branch. 230 S 

Deattorn St NE . 
Chicago. IL 60*04 

VI 

AR. LA. NM. OK TX 

EPA Regon VI. Waste 
Programs Branch. 




1203 Elm SeeeL 

First International 



Bldg. Deltas TX 
75270 

VS- 

tA. KS MO. NE 

EPA Regan VII, 

Waste Management 




Branch. 324 E lift 
St.. Kansas Cay. 

MO 64106 

VIN 

co, mt no so irr, 

EPA Regon VIII 

Waste Management 


WY 



Bench, i860 
locoW Street. 
Denver. CO 60205 

« 

A2. CA. HI. NV OU. 
Amancan Samoa. 

EPA Regan IX (T-2- 
2>. Waste 



Commonwealth o* 

Management 


the Northern 

Branch 215 


Mananas 

Fremont Street. San 
Frsnoeco, CA 

04105 

X ... - 

ALS^OaWA 

EPA Rvgon X (M S 
5331. Watte 




Management 

Branch. 1200 0th 



Avenue, Seattle. 

WA 96101 


Line-By-Line Instructions For EPA Forms 
8700-12 

How To Complete This Form 

Type using ELITE type or print in ink all 
terms except X{A). “Signature*', leaving a 
blank box between words. W r hen typing (with 
elite type), hit the space bar once between 
characters and three times between words. If 
you must use additional sheets, indicate 
clearly the number of the item on the form to 
which the information on the separate sheet 
applies. 

Example: 
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Items I Through HI 

NAME. MAILING ADDRESS. AND 
LOCATION OF INSTALLATION: Complete 
each line following directions above. If the 
mailing address and location of the 
installation are the same, print “SAME" in 
the “Street or Route No.“ boxes of item III. 

Item IV 

INSTALLATION CONTACT: Enter the title 
and hustness telephone number of the person 
who should be contacted regarding 
information submitted on this form. 

Item V 

OWNERSHIP: (AJ Enter the name of the 
legul owner of the installation. Use additional 
sheets if ncessary to list more than one 
owner (B) Enter an T* in the box if the 
installation is owned by a Federal Agency. 
Enter an “M” if the installation is not owned 
by a Federal Agency. An installation is 
Federally owned if the owner is the Federal 
Government, even if it is operated by a 
private contactor. 

Item VI 

TYPE OF WASTE ACTIVITY: HAZARDOUS 
WASTE ACTIVITY 

Mark “X" in the appropriate box(es) to 
indicate the hazardous waste activity or 
activities at the installation. Hazardous 
waste generators and owners and operators 
of facilities for treating, storing or disposing 
of hazardous waste must mark item D if an 
injection well is located at their installation. 
An injection well is defined ns any hole in the 
ground that is deeper than it is wide and that 
is used for Ihr subsurface placement of fluids. 
INCLUDING SEPTIC TANKS. Persons who 
market or bum hazardous waste fuel must 
mark box *5 in this section, and the 
appropriate boxes in the Waste-As Fuel 
section. 


TYPE OF WASTE ACTIVITY: WASTE-AS- 
FUFX ACTIVITY 

Mark an “X" in the appropriate box(es) to 
indicate whether you are (1) a generator who 
markets waste fuel directly to a burner. (2) a 
marketer other than a generator marekting 
directly to a burner, or (3) a burner of waste 
fuels. A person may be both a marketer and a 
burner. If you market or bum waste fuels, 
mark “X“ in the appropriate box(es) to 
indicate the type of waste fuel handled. 

Item VI! 

TYPE OF WASTE FUEL BURNING 
DEVICE: If you bum waste fuel for energy 
recovery in a device that is not regulated as a 
RCRA permitted hazardous waste incinerator 
(i.e.. under Subpart O of 40 CFR Parts 264 or 
285), mark “X*' in the appropriate box(es) to 
identify the device(s). 

Item VHt 

MODE OF TRANSPORTATION: Complete 
this item only if you are a transporter of 
hazardous waste to indicate the mode(s) of 
transportation you use. 

Item IX 

FIRST OR SUBSEQUENT NOTIFICATION: 
A person is required to notify for each 
regulated waste management activity. Place 
an *’X“ in the appropriate box to indicate 
whether this is your first or a subsequent 
notification. If you have filed a previous 
notification, enter your EPA Identification 
Number in the boxes provided. 

Item X 

DESCRIPTION OF HAZARDOUS WASTE: 
You must read Title 40 CFR Part 261 in order 
to complete this item (see Appendix I). Part 
281 identifies those solid wastes that EPA 
defines to be hazardous wastes. Part 281 
identifies hazardous wastes in two ways: 


(1) A number of hazardous wastes are 
listed by name in various tables and 
appendices. EPA has assigned a four-digit 
number to each waste that is listed to make it 
easier to identify the wastes. 

(2) Part 281 also lists the general 
characteristics of hazardous wastes. EPA ha* 
also assigned a four-digit number to these 
characteristics. 

As you will note. Item X on the form is 
divided into five sections. You should use 
Sections A through D to identify any listed 
hazardous wastes which you handle: use 
Section 3 to identify those characteristics of 
the nonlisted hazardous wastes which you 
handle. Hazardous waste fuel is a generic 
type of Hazardous waste. Thus, if you 
manage hazardous waste fuel, you must 
complete this section to identify the 
Individual hazardous wastes that the fuel 
contains. 

You should include in Sections A through E 
all hazardous wastes you handled during th<? 
three month period preceding the date of 
notification. If you occasionally handle a 
hazardous waste, but did not handlo that 
waste during the three month period 
preceding the date of notification, you may 
also include that waste (or wastes) in 
Sections A through E. 

If you are a new generator applying for an 
EPA Identification Number under the 
provisions of 40 CFR Part 282. you should 
describe the wastes which you believe you 
will be generating. 

If you are a new transporter applying for 
an EPA Identification Number under the 
provisions of 40 CFR Part 283. you are not 
required to complete Item X. 

The specific instructions for Sections A 
through E are: 

SECTION A: If you handle hazardous 
wastes from the non-specific sources listed in 
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I'.iri 261.31. miter the appropriate four-digit 
numbers la the boxes provided. 

SFCTION B: If you handle hazardous 
wastes from the specific industrial sources 
lift'd in Part 261.32. enter the appropriate 
fo a r-digit numbers in the boxes provided. 

SECTTON C; If you handle any of the 
commercial chemical products or 
manufacturing intermediate or materia! listed 
m Part 261.33 as wastes, enter the 
appropriate four-digit numbers in the boxes 
provided. 

Manufacturers may include the products or 
raw materials that can be reasonably 
anticipated to require treatment, storage or 
litsposal as wastes from time to time even 
though you may not have handled them in the 
past three months. 

SECTION D: If you handle any of the 
hazardous wastes from hospitals, veterinary 
hospitals, or medical and research 
laboratories listed in Part 261.34. enter the 
appropriate four-digit numbers in the boxes 
provided. 

SECTION E: If you handle hazardous 
wastes which ore not listed in Subpurt D of 
Part 261. you should describe these wastes by 
the characteristics in Subpart C of Part 261. 
Fur purposes of notification, it is not 
necessary to use the four-digit numbers for 
each characteristic. Rather, you should place 
an "X” in the box next to the characteristic of 
those non-listed wastes which you handle. 

Item XI 

CERTIFICATION: This certification must 
be signed by the owner or operator or an 
authorized representative of your installation. 
An *authorized representative'* is a person 
responsible for the overall operation of the 
facility—for example—a plant manager or 
'uperintendent. or a person of equivalent 
responsibility. 

Definitions 

The following definitions arc provided to 
help clarify the notification requirements and 
to assist you in completing the Notification 
Form. If you need a more detailed discussion 
of the definitions you should obtain a copy of 

CFR Part 260 from the EPA Regional Office 
serving your area. 

ACT or RCRA means the Solid Waste 
Disposal Act. as amended by the Resource 
Conservation and Recovery Act of 1976. as 
amended. 42 U.S.C. Section 0901 et scq. 

AUTHORIZED REPRESENTATIVE means 
fho person responsible for the overall 
operation of the facility or an operational unit 
li e. part of a facility), e.g., the plant manager, 
superintendent or person of equivalent 
responsibility. 

BOILER means an enclosed device using 
controlled flame combustion and having the 
following characteristics: (!) the uni! has 
physical provisions for recovering ond 
exporting energy in the form of steam, heated 
fluids, or heated gases: (2) the unit's 
combustion chamber and primary energy 
recovery scction(s) are of integral design (l.e., 
they arc physically formed into one 
manufactured or assembled unit): (3) the unit 
continuously maintains an energy recovery 
efficiency of at leas! 60 percent, calculated in 
terms of the recovered energy compared with 
•hi* thermal value of the fuel: ond (4) the unit 
exports and utilizes at leost 75 percent of the 


recovered energy, calculated on an annual 
basis (excluding recovered heat used 
internally in the same unit to. for example, 
preheat fuel or combustion air or drive fans 
or feedwuter pumps). 

BURNER means the owner or operator of a 
utility boiler. industrial boiler or industrial 
furnace that burns waste fuel for energy 
recovery and that Is not regulated as an 
RCRA hazardous waste incinerator. 

DISPOSAL means the discharge, deposit, 
injection, dumping, spilling, leaking, or 
placing of any solid waste or hazardous 
waste into or on any land or water so that 
such solid waste or hazardous waste or any 
constituent thereof may enter the 
environment or be emitted into the air or 
discharged into any waters, including ground 
wutrrs. 

DISPOSAL FACILITY means a facility or 
part of a facility at which hazardous waste is 
intentionolly placed into or on any land or 
water, and at which waste will remain after 
closure. 

EPA IDENTIFICATION (I D.) NUMBER 
means the number assigned by EPA to each 
generator, transporter, and treatment, 
storage, or disposal facility. 

EXISTING HAZARDOUS WASTE 
MANAGEMENT FACILITY or EXISTING 
FACILITY means a facility which was in 
operation or for which construction had 
commenced, as of November 19. i960. 
Construction had commenced if: 

(1) The owner or operator bad obtained alt 
necessary Federal State, and local 
preconstruction approvals or permits: and 

(2) (i) A continuous physical, on-site 
construction program had begun: or 

(ii) The owner or operotor had entered into 
contractual obligations which cannot be 
cancelled or modified without substantial 
loss for construction of the facility to be 
completed within a reasonable time. 

FACILITY Means all contiguous land, and 
structures, other appurlanences. and 
improvements on the land, used for treating, 
storing, or disposing or hazardous waste. A 
facility may consist of several treatment 
storage, or disposal operational units (e.g.. 
one or more landfills, surface impoundments, 
or combinations of them). 

GENERATOR means any person, by site, 
whose act or process produces hazardous 
waste identified or listed in Part 261 of this 
chapter or whose act first causes a hazardous 
waste to become sub|ect to regulation. 

HAZARDOUS WASTE means a hazardous 
w aste as defined in 40 CFR Pari 261. 

HAZARDOUS WASTE FUEL means 
hazardous waste, and any fuel produced by 
rocessing. blending, or other treatment of 
azardous waste, that Is burned for energy 
recovery in a boiler or industrial furnace (hot 
is not subject to regulation as a RCRA 
hazardous waste incinerator. However, the 
following hazardous waste fuels are subject 
to regulation as used oil fuels and should be 
considered used oil fuels for purposes of 
notification: 

(1) Used oil fuel that is also a hazardous 
waste solely because it exhibits a 
characteristic of hazardous waste identified 
in Subpart C of 40 CFR Part 261. provided it is 
not mixed with hazardous w aste: and 

(2) Used oil fuel mixed with hazardous 
wastes generated by a small quantity 


generator subject to the exemption provided 
by 40 CFR 261.5. 

INDUSTRIAL BOILFR means a boiler used 
to produce electric power, steam or heated or 
cooled air (or other fluids or gases) for use to 
operate equipment or drive chemical or other 
reactions in a manufacturing process where 
substances are transformed into products. A 
boiler used to provide space heating as well 
as energy for a manufacturing process is 
considered to be an industrial boiler. 

INDUSTRIAL FURNANCE means any of 
the following enclosed devices that are 
integral components of manufacturing 
processes and that use controlled flume 
combustion to accomplish recovery of 
materials or energy, cement kilns, lime kilns, 
aggregate kilns, phosphate kilns, coke ovens, 
blast furnanccs. smelting furnaces, refining 
fumunces. titanium dioxide chloride process 
oxdation reactors, and methane reforming 
fumances (and other devices as thr 
Administrator may add to this list), 

MARKETER means a person who maricls 
hazardous waste fuel or used oil furl. 
However, generators and initial transporters 
(i e.. transporters who receive hazardous 
waste or used oil directly from generators) 
are considered marketers only if they market 
directly to a burner. Off-site waste fuel 
processors, blenders and distributors are also 
marketers. 

NEW HAZARDOUS WASTE 
MANAGEMENT FACILITY means a facility 
which began operation, or for which 
construction commenced after October 21, 
1976. 

OPERATOR means the person responsible 
for the overall operation of a facility. 

OWNER means a person who owns u 
facility or part of a facility. 

STORAGE means the holding of hazardous 
waste for a temporary period, at the end of 
which the hazardous waste is treated, 
disposed of, or stored elsewhere. 

TRANSPORTATION means the movement 
of hazardous waste by air. rail, highway, or 
water 

TRANSPORTER means a person engaged 
In the off-site transportation of huzardous 
waste by air. rail, highway, or water. 

TREATMENT means any method, 
technique, or process, including 
neutralization, designed to change the 
physical, chemical, or biological character or 
composition of any hazardous waste so as to 
neutralize such waste, or so as to recover 
energy or material resources from the waste, 
or so as to render such w aste nonhazardous. 
or less hazardous: safer to transport, store or 
dispose of: or amenable for recovery, 
amenable for storage, or reduced in volume. 

USED OIL means any oil that has been 
refined from crude oil. used, and ns a result 
of such use, is contaminated by physical or 
chemical impurities. Wastes that contain oils 
that have not been used (e.g., virgin fuel oil 
storage tank bottom chmo-out wastes) are not 
used oil unless they are mixed with used oil. 

USED OIL FUEL means any used oil 
burned for energy recovery, including any 
fuel produced from used oil by processing, 
blending or other treatment, and that does 
not contain hazardous waste other than that 
generated by a small quantity generator and 
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exempt from regulation ns hazardous waste 
under provisions of <10 CFR 281.5. Used oil 
fuel may Itself exhibit a characteristic of 
hazardous waste and remain subject to 
regulation as used oil fuel provided it is not 
mixed with hazardous waste (other than 
exempt small quantity generator hazardous 
waste). 

imiJTY BOILER means a boiler that Is 
used to produce electricity, steam or heated 
or cooled air or other gases or fluids Tor sale. 

WASTE FUEL means hazardous waste fuel 
or used oil fuel. 

[FR Doc. 85-590 Filed 1-1CWI& 8:45 am| 
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DEPARTMENT OF DEFENSE 

GENERAL SERVICES 
ADMINISTRATION 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

48 CFR Ch. 1 

(Federal Acquisition Circular 84-SI 

Federal Acquisition Regulation 

agencies: Department of Defense 
(DoD). General Services Administration 
(GSA), and National Aeronautics and 
Space Administration (NASA). 
action: Interim rule and request for 
comment. 


summary: Federal Acquisition Circular 
(FAC) 84-5 amends the Federal 
Acquisition Regulation (FAR) with 
respect to the changes required to 
implement the Competition in 
Contracting Act of 1984 (CICA). 
EFFECTIVE DATE: April 1,1985. 
date: Comments must be received on or 
before March 12,1985. Please cite FAR 
Case 84-52 in all correspondence related 
to this issue. 

address: Interested parties should 
submit comments to: General Services 
Administration. ATTN: FAR Secretariat 
(VR), 18th and F Streets, NW.. Room 
4041. Washington, D.C. 20405. 

FOR FURTHER INFORMATION CONTACT: 
Roger M. Schwartz, Director, FAR 
Secretariat, Room 4041, GS Building, 
Washington. D.C. 20405, Telephone (202) 
523-4755, 

SUPPLEMENTARY INFORMATION: Federal 
Acquisition Circular 84-5 (FAC 84-5) 
contains changes to the FAR to conform 
the regulation to CICA. The FAR 
revisions are effective for solicitations 
to be issued on or after April 1,1985. 

Under the new coverage, agencies will 
be required to provide for full and open 
competition by soliciting sealed bids or 
requesting competitive proposals, or 
using other competitive procedures; 
unless a statutory exception permits 
other than full and open competition. 
There are new justification, approval, 
and notice requirements for contracts 
employing other than full and open 
competition. The coverage also requires 
appointment of competition advocates 
and enumerates their responsibilities. 

A determination has been mude under 
the authority of the Secretary of 
Defense, the Administrator of General 
Services, ond the Administrator for the 
National Aeronautics and Space 
Administration that FAC 84-5 must be 
issued as a temporary regulation. In 


order to comply with the changes made 
by CICA, all solicitations for bids or 
proposals that are issued on or after 
April 1,1985. must be in compliance 
with FAC 84-5. Because of the varying 
lead times necessary for the preparation 
and approval of solicitations, it will be 
necessary for agencies to promptly 
begin implementing the coverage. In 
addition, agencies will have to issue 
required internal operating procedures 
and ensure that procurement personnel 
are provided appropriate training and 
education in these new procedures. 
These regulations were previously 
published for a brief comment period 
and comments received were 
considered. 

FAC 84-5 does not address CICA’s 
new requirements relating to bid 
protests. The CICA requirements 
relating to bid protests become effective 
for protests filed on or after January 15. 
1985, and will be implemented in a 
separate FAC issued prior to that date. 

List of Subjects in 48 CFR Ch. 1 

Government procurement. 

Roger M. Schwartz, 

Director, FAR Secretariat. 

December 20,1984. 

Federal Acquisition Circular 
[Number 84-5) 

December 20.1984 

Federal Acquisition Circular (FAC) 
84-5 is issued under the authority of the 
Secretory of Defense, the Administrator 
of General Services, and the 
Administrator for the National 
Aeronautics and Space Administration. 

The material contained in FAC 84-5 is 
effective for solicitations to be Issued on 
or after April 1.1985. 

Ray klino, 

Acting Administrator, General Services 
Administration. 

Mary Ann Gilleece. 

Deputy Under Secretary (Acquisition 
Management). Department of Defense. 

Stuart |. Evans. 

Assistant Administrator for Procurement. 
National Aeronautics and Space 
Administration . 

Federal Acquisition Circular 84-5 
amends the Federal Acquisition 
Regulation as specified below. The 
following is a summary of the 
amendments and procedures: 

Item I—Competition in Contracting 
Act of 1984. 

The Competition in Contracting Act of 
1984 (CICA), Title VII of Pub. L 98-369. 
substantially changes the basic statutes 
underlying the Federal procurement 
system. Any solicitation for bids or 
proposals issued on or after April 1. 


1985, must comply with CICA’s new 
requirements. 

Therefore, 48 CFR is amended as set 
forth below. 

1. The Authority for 48 CFR Chap:* r 1 
is: 

Authority: 40 U.S.C. 486(c) 10 U.S.C 
Chapter 137: and 42 U.S.C. 2453(c). 

PART 1—FEDERAL ACQUISITION 
REGULATIONS SYSTEM 

2. Part 1 is amended by adding a new 
Subpart 1.7 to read as follows: 

Subpart 1.7—Determinations and 
Findings 

1.700 Scope of subpsrt 

This subpart prescribes general 
policies and procedures for the use of 
determinations and findings (D&Fs| 
Requirements for specific types of D&Fs 
con be found with the appropriate 
subject matter. 

1.701 Definition. 

“Determination and Findings' (DStF) 
means a special form of written 
approval by an authorized official that is 
required by statute or regulation as a 
prerequisite to taking certain contracting 
actions. The “determination** is a 
conclusion or decision supported by the 
“findings/* The findings are statements 
of fact or rationale essential to support 
the determination and must cover each 
requirement of the statute or regulation. 

1.702 General. 

(a) A D&F shall ordinarily be for an 
individual contract action. Unless 
otherwise prohibited, class D&F’s may 
be executed for classes of contract 
action (see 1.703). 'The approval granted 
by a D&F is restricted lo Ihe proposed 
contract actlon(s) reasonably described 
in that D&F. D&Fa may provided for h 
reasonable degree of flexibility. 
Furthermore, in their application, 
reasonable variations in estimated 
quantities or prices are permitted, unless 
the D&F specifies otherwise. 

(b) When on option is anticipated, the 
D&F shall slate the approximate 
quantity to be awarded initially and the 
extent of Ihe increase to bo permitted by 
the option. 

1.703 Class determinations and findings. 

(a) A class D&F provides authority 
a class of contracting actions. A class 
may consist of contracting actions for 
the same or related supplies or services 
or other contracting actions that require 
essentially identical justification. 

(b) The findings in a class D&F shali 
fully support the proposed action either 
for the class as a whole or for each 








Federal Register / Vol. 50. No. 8 / Friday, )anuary 11. 1985 / Rules and Regulations 


1727 


set 

crl 



he 

$ 

1 

h 


:i 


si 

c 

e 

«y 


r 


action. A class D&F shall be for a 
[ipeufled period, with the expimtion 
date stated in the document. 

(cl The contracting officer shall ensure 
that individual actions taken pursuant to 
I thr * iithority of a class D&F are within 
! the scope of the D&F. 

1704 Content. 

1 Fuch D&F 9hall set forth enough facts 
And circumstances to clearly 'and 
com ncingly justify the specific 
determination made. As a minimum, 
each D&F shall include, in the 
pros rlbed agency format, the following 
information: 

(a I Identification of the agency and of 
tht < mtrading activity and specific 
identifications of the document as a 
Deit rmination and Findings''. 

(b) Nature and/or description of the 
action being approved. 

(c) Citation of the appropriate statute 
and/or regulation upon which the D&F is 
biased. 

(d) Findings that detail the particular 
circumstances, facts, or reasoning 
essential to support the determination. 
NV: rssary supporting documentation 
shall be obtained from appropriate 
requirements and technical personnel. 

(e) A determination, based on the 
findings, that the proposed action is 
justified under the applicable statute or 
regulation. 

(f) Expiration date of the D&F. if 
required (see 1.706(b)). 

(g) The signature of the official 
authorized to sign the D&F (see 1.706) 
and the date signed. 

1705 Supersession and modification. 

(a) If a D&F is superseded by another 
D&F, that action shall not render invalid 
any action taken under the orginal D&F 
prior to the date of fts supersession. 

(b) A modification of the D&F will not 
squire cancellation of the solicitation if 
the D&F. as modified, supports the 

cci n i racting action. 

1-706 Expiration. 

Fvjuration dates are required for class 
D&Fs and are optional for individual 
D&Fs. Authority to act under an 
individual D&F expires when it is 
^erased or on an expiration date 
specified in the document, whichever 
occurs first. Authority to act under a 
das* D&F expires on the expiration date 
specified in the document. When a 
solicitation has been furnished to 
prospective offerors before the 
expiration date, the authority under the 
D&F will continue until award of the 
cc ntract(s) resulting from that 

solicitation. 


1.707 Signatory authority. 

When a D&F is required, it shall be 
signed by the appropriate official in 
accordance with agency regulations. 
Authority to sign or delegate signature 
authority for the various D&Fs is as 
shown in the applicable FAR part 

PART 2—DEFINITIONS OF WORDS 
AND TERMS 

Subpart 2.1—1 Amended I 

3. Subpart 2.1 is amended by 
designating the existing text as 2.100 
and by removing in the definition of 
"Offer” the words "(forma! advertising)" 
and inserting in their place the words 
"(sealed bidding)" and adding the words 
"or sealed bids" following the word 
"bids" and before the word 
responses" in the second sentence; and 
by alphabetically adding the definition 
of "Senior procurement executive*' to 
read as follows: 

MOO Definitions. 

• • • • • 

"Senior procurement executive" 
means the individual appointed 
pursuant to section 16(3) of the Office of 
Federal Procurement Policy Act (41 
U.S.C. 414(3)) who is responsible for 
management direction of the acquisition 
system of the executive agency, 
including implementation of the unique 
acquisition policies, regulations, and 
standards of the executive agency. 

• • • • • 


PART 3—IMPROPER BUSINESS 
PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST 

3.103-1 | Amended) 

4. Section 3.103-1 is amended by 
removing in paragraph (c) the words 
"formal advertising" and inserting in 
their place the words "sealed bidding". 

3.301 I Amended) 

5. Section 3.301 is amended by 
removing the second sentence in 
paragraph (b) and removing in the third 
sentence the word "also" and the words 
"either advertised or competitively 
negotiated". 

6. Section £303 is amended by 
revising paragraph (a) to read as 
follows: 

3.303 Reporting suspected antitrust 
violations. 

(a) Agencies are required by 41 U.S.C. 
253(B)(e) and 10 U.S.C 2305(b)(5) to 
report to the Attorney General any bids 
or proposals that evidence a violation of 
the antitrust laws. These reports are in 


uddition to those required by Subpart 
9.4. 


3.403 (Amended | 

7. Section 3.403 is amended by 
removing the words "formally 
advertised" and inserting in their place 
the words "sealed bid". 

3.404 (Amended| 

8. Section 3.404 is amended by 
removing in paragraph (b)(1) the words 
"formal advertising" and inserting in 
their place the words "sealed bidding". 

3.406 | Amended | 

9. Section 3.406 is amended by 
removing the words "formally 
advertised" and inserting in their place 
the words "sealed bid". 

PART 4—ADMINISTRATIVE MATTERS 

4.702 (Amended) 

10. Section 4.702 is amended by 
removing in paragraph (a)(2) the words 
"Formal Advertising" and inserting in 
their place the words "Sealed Bidding". 

11. Section 4.803 is amended by 
revising paragraphs (a)(2kand (a)(5) to 
read as follows: 

4.803 Contents of contrad files. 

• • • • 4 

(a) • • • 

(2) Justifications and approvals, 
determinations and findings, and 
associated documents. 

• • » • • 

(5) The list of sources solicited, and a 
list of any firms or persons whose 
requests for copies of the solicitation 
were denied, together with the reasons 
far denial. 

• • • • • 

12. Section 4.805 is amended by 
removing and reserv ing paragraph (c) 
and revising (d) of the table to read as 
follows: 

4.805 Disposal of contract files. 


Id (Raaarvatf! 
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13. Section 5.001 is redesignated as 
section 5.002 and new section 5.001 is 
added to read as follows: 
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5.001 Definition. 

“Contract action.** as used in this part, 
means an action resulting in a contract 
as defined in Subpart 2.1. including 
contract modifications for additional 
supplies or services, but not including 
contract modifications that are within 
the scope and under the terms of the 
contract, such as contract modifications 
issued pursuant to the Change clause, or 
funding and other administrative 
changes. 

14. Section 5.101 is omendud by 
revising the introductory text of 
paragraph (a) to read as follows: 

5.101 Methods of disseminating 
information. 

(a) Except as provided in 5.202, 
contracting officers shall disseminate 
information on proposed contract 
actions in amounts of $10,000 and above 
by— 

• • • • • 

15. Section 5.102 is amended by 
revising paragraph (a)(2); removing in 
paragraphs (a)(4)(h) the word “agency” 
and inserting in its place the words 
“contracting office”; adding paragraphs 

(a)(5) and (a)(6); and removing in 
paragraph (b) the reference “5.202(a)“ 
and inserting in its place the reference 
“5.202(a)(1)” us follows: 

5.102 Availability of solicitations. 

(а) * * * 

(2) Provide copies of a limited 
solicitation to firms requesting copies 
that were not initially solicited, but only 
after advising the requester of the 
determination to limit the solicitation to 
a specified firm or firms as authorized 
under Part 6; 

• • • • « 

(5) Retain a copy of the solicitation 
and other documents for review by and 
duplication for those requesting copies 
after the initial number of copies is 
exhausted. 

(б) Agencies may require payment of a 
fee. not exceeding the actual cost of 
duplication, for a copy of the solicitation 
documents. 

• • • • • 

Subpart 5.2 (Amended) 

16. Subpart 5.2 is amended by 
removing in the title the word 
'‘CONTRACTS” and inserting in its 
place the words “CONTRACT 
ACTIONS”. 

17. Section 5.201 is amended by 
revising paragraphs (a) through (c) to 
read as follows: 

5.201 General 

(a) As required by the Small Business 
Act (15 U.S.C. 637(c)) and the Office of 
Federal Procurement Policy Act (41 


U.S.C. 416), agencies shall furnish for 
publication in the CBD notices of 
proposed contract actions of $10,000 and 
above as specified below. 

(b) For acquisition of supplies and 
services in the United States, its 
possessions, or Puerto Rico, other than 
those covered by the exceptions in 5.202 
and special situations in 5.205, the 
contracting officer shall transmit a 
notice to the CBD (synopsis) (see 5.207) 
for each proposed— 

(1) Contract action meeting the 
threshold in 5.201(a); 

(2) Effort to locate private commercial 
sources for cost comparison purposes 
under OMB Circular A-76 (see 5.205(d)); 

(3) Modification to on existing 
contract for additional supplies or 
services that meets the threshold in 
5.201(a); or 

(4) Contract action in any amount 
when advantageous to industry or the 
Government. 

(c) The primary purposes of the CBD 
notice are to improve small business 
access to acquisition information and 
enhance competition by Identifying 
contracting and subcontracting 
opportunities. 

• • • • • 

18. Section 5.202 is revised to read as 
follows: 

5.202 Exceptions. 

The contracting officer need not 
submit the notice required by 5.201 
when— 

(a) The Contracting officer determines 
that— 

(1) The contract action is of a 
classified nature, and the synopsis 
cannot be worded to preclude the 
disclosure of classified information; or 
disclosure of the agency's needs would 
compromise the national security. Other 
proposed classified contract actions 
shall be published in the CBD. even 
though access to classified matter might 
be necessary to submit a proposal or 
perform the contract; 

(2) The contract action is to fulfill a 
need for supplies or serv ices that is of 
such an unusual and compelling urgency 
that the Government would be seriously 
injured unless the agency is permitted to 
limit the number of sources from which 
it solicits bids or proposals and not 
comply with the time periods specified 
In 5.203; 

(3) The contract uction is one for 
which either the written direction of a 
foreign government reimbursing the 
agency for the cost of the acquisition of 
the supplies or services for such 
government, or the terms of an 
international agreement or treaty 
between the United States and a foreign 
government, has the effect of requiring 


that the acquisition shall be from 
specified sources; 

(4) The contract action is expressly 
authorized or required by a statute to be I 
made through another Government 
agency, including acquisitions from the j 
SBA using the authority of section 6(a) 
of the Small Business Act. or from a 
specified source such as a workshop for j 
the blind under the rules of the 
Committee for the Purchase from the 
Blind and Other Severely Handicapped 

(5) The contract action is for utility 
services and only one source is 
available; 

(6) The contract action is an order 
placed under a requirements contract: 

(7) The contract action results from 
acceptance of a proposal under the 
Small Business Innovation Development 
Act of 1982 (Pub. L 97-219), or an 
unsolicited research proposal that 
demonstrates a unique and innovative 
research concept and publication of any 
notice would improperly disclose the 
originality of thought or innovativeness 
of the proposed research; 

(8) The contract action is made for 
perishable subsistence supplies, and 
advance notice is not appropriate or 
reasonable; 

(9) The contract action is made under 
conditions described in 6.302-3, or 
6.302-5 with regard to brand name 
commercial items for authorized resale, 
and advance notice is not appropriate or 
reasonable; or 

(10) The contract action is made under 
the terms of an existing contract that 
was previously synopsized in sufficient 
detail to comply with the requirements 
of 5.207 with respect to the current 
contract action. 

(b) The head of the agency determines 
in writing after consultation with the 
Administrator for Federal Procurement 
Policy and the Administrator of the 
Small Business Administration, that 
advance notice is not appropriate or 
reasonable. 

19. Section 5.203 and its title are 
revised to read as follows: 

5.203 Publicizing and response time. 

Whenever agencies are required to 
publish notice of contract actions under 
5.201, they shall proceed as follows: 

(a) A proper notice of the contract 
action shall be published in the CBD at 
least 15 days before issuance of a 
solicitation. 

(b) Agencies shall allow at least 30 
days response time for receipt of bids or 
proposals from the date of issuance of a 
solicitation. 

(c) Agencies shall allow at least 30 
days response time from the date of 
oublication of a proper notice of Intent 
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lb contract for architect-engineer 
I services or before-issuance of a 
Lml iteral sole source order under a 
I basic ordering agreement or similar 
arrangement, 

I (d Agencies shall allow at least 45 
s response time for receipt or bids or 
proposals from the date of issuance of 
ihe notice required in 5.201 for contract 
actions categorized as research and 
development. 

(e) Nothing in this subpart prohibits 
officers or employees of agencies from 
responding to requests for information. 

(f) Contracting officers may. unless 
I they have evidence to the contrary. 

presume that notice has been published 
10 days (6 days if electronically 
transmitted) following transmittal of the 
synopsis to the CBD. 

20 . Section 5.204 is revised to read as 
follows: 

5.204 Presolicitation notices. 

Contracting officers shall publicize 
pivKolieitution notices in the CBD (see 
15,404 and 38.302). Synopsizing is still 
required prior to issuance of any 
resulting solicitation (sec 5.201 and 
5.203). 

21 Section 5.205 is amended by 
revising the First sentence in paragraph 
)ol; removing and reserving paragraph 
(b); and revising paragraphs (c) and (d) 
lo read as follows: 

5.205 Special situations. 

(a) ' * * Contracting officers shall 
publish in the CBD advance notices of 
their interest in R&O fields, subject to 
the exceptions in 5.203. * * * 

• • • • 

(b) (Reserved] 

l c) A rchitect-engineer services. 

Exc ept when exempted by 5.202. 
contracting officers shall publicize 
notices of intent to contract for 
architect-engineer services as follows: 

(1) Synopsize each proposed contract 
action to be made in the United States, 
its possessions, and Puerto Rico for 
which the total fee (including phases 
and options) is expected to exceed 

Si0.000. 

(2) When the total fee is not expected 
to exceed $10,000, or when the contract 
action is to be made outside the United 
States, its possessions, and Puerto Rico, 
the contracting officer may display a 
notice of the proposed contract action at 
the contracting office and use other 
optional publicizing methods authorized 
by 5.101(b). 

(d) Effort to locate commercial 
sources under OMB Circular A-7G. 

When determining the availability of 
commercial sources under the 
procedures prescribed in Subpart 7.3 
and OMB Circular A-7G, the contracting 


officer shall not arrive at a conclusion 
that there arc no commercial sources 
capable of providing the required 
supplies or services until publicizing the 
requirement in the CBD at least three 
times in a 90 calendar-day period, with a 
minimum of 30 calendar days between 
each. When necessary to meet an urgent 
requirement, this may be limited to a 
total of two publications in the CBD in a 
30 calendar-day period, with a minimum 
of 15 calendar days between each. 

5.206 t Amended | 

22. Section 5.206 is amended by 
removing in the title the words 
“Synopses of* and inserting in their 
place the word “Publicizing'*, and in 
paragraph (a)(2) removing the words 
“formally advertised" and inserting in 
their place the words “sealed bid“. 

23. Section 5.207 is amended by 
removing in the introductory text of 
paragraph (a) the word “contracts" and 
inserting in its place the words “contract 
actions"; revising the second sentence of 
paragraph (b)(1); revising the third 
sentence of paragraph (b)(2): revising 
paragraphs (b)(3). (b)(4)(iv). (b)(4)(vii) 
and (b)(5): adding paragraph (b)(6); 
removing in paragraph (d)(2) the number 
“5.207(b)(5)“ and inserting in its place 
the w'ords “Part 25”; adding paragraph 

(d) (3): revising the title in paragraph 

(e) (1) and removing paragraph (e)(4). to 
read as follows: 

5.207 Preparation and transmittal of 
synopses. 

(b) • • • 

(1) • * * Prepare the synopsis to 
ensure that it includes a clear 
description of the supplies or serv ices to 
be contracted for. is not unnecessarily 
restrictive of competition, and will allow 
a prospective offeror to make an 
informal business judgment as to 
whether a copy of the solicitation should 
be requested. 

(2) * * * Put each separate proposed 
contract action in a separate 
paragraph. * * * 

(3) Contracting office and address. 
Begin the name, address, and telephone 
number of the contracting office on the 
first line of the text. Do not abbreviate 
except for the names of States. The 
address shall include an attention 
phrase, including title, code, and 
telephone number, that identifies the 
pcrson(s) to contact for further 
information and for obtaining a copy of 
the solicitation. In addition, the 
contracting officer's name, business 
address, and telephone number shall be 
included if different from that of the 
person to contact for further 
information. 


(4) ‘ * • 

(vi) Size, dimensions, or other form, 
fit. or function. 

(vii) Predominant material of 
manufacture. 

• • • • • 

(5) Insert a statement that all 
responsible sources may submit a bid. 
proposal, or quotation which shall be 
considered by the agency. 

(6) In the case of a contract action 
under Subpart 6.3, insert a statement of 
the authority and justification, and the 
identity of the intended source(s) (See 
5.207(d)(3)). 

• * t • i 

(cl) 

(3) If the synopsis is for a proposed 
contract action intended to be awarded 
on a sole source basis, the synopsis 
shall include reference to Numbered 
Note 22. w 

• • • • • 

(«)••• 

(1) A vailability of specification « plans, 
drawing, or other technical data. 4 4 4 

• • • • • 

24. Section 5.301 is revised to read as 
follows: 

5.301 General. 

Except for classified contract actions 
that were not synopsized in accordance 
with 5.202(a), contracting officers shall 
synopsize in the CBD awards exceeding 
$25,000 that are likely to result in the 
award of subcontracts. However, the 
dollar threshold is not a prohibition 
against publicizing an award of a 
smaller amount when publicizing would 
be advantageous to industry or to the 
Government. 

5.303 | Amended! 

25. Section 5.303 is amended by 
removing wherever they appear in 
paragraph (b)(1) the words “formal 
advertising" and inserting in their place 
the words “sealed bidding". 

5.403 | Amended | 

26. Section 5.403 is amended by 
removing in the title of paragraph (b) the 
word “solicitations" and inserting in its 
place the word “solicitation". 

27. A new Part 6 is added to read as 
follows: 

PART 6—COMPETITION 
REQUIREMENTS 

Sec. 

6.000 Scope of part. 

6.001 Applicability. 

6.002 Limitations. 

6.003 Definitions. 

Subpart 6.1— Futl and Open Competition 

6.100 Scope of subpart. 
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Sec. 

6.101 Policy. 

8.102 Use of competitive procedures. 

Subpart 6.2—Full and Open Competition 
After Exclusion of Sources 

6.200 Scope of subpart. 

6.201 Policy. 

6.202 Establishing or maintaining 
alternative sources. 

6.203 Set-asides for small business and 
labor surplus area concerns. 

Subpart 6.3—Other Than Full and Open 
Competition 

6.300 Scope of subpart. 

6.301 Policy. 

6.302 Circumstances permitting other than 
full and open competition. 

8.302- 1 Only one responsible source. 

6.302- 2 Unusual and compelling urgency. 

6.302- 3 Industrial mobilization: or 
experimental, developmental or research 
work. 

u 302-4 International agreement. 

6.302- 5 Aphorized or required by statute. 

6.302- 0 National security. 

(1302-7 Public interest 

6.303 Justifications. 

6.303- 1 Requirements. 

6.303- 2 Content 

6.304 Approval of the justification. 

6.305 Availability of the justification. 

Subpart 6.4—Sealed Bidding and 
Competitive Proposals 

0401 Sealed bidding and competitive 
proposals. 

Subpart 6.S—Competition Advocates 

6.501 Requirement 

6.502 Duties and responsibilities. 

Authority: 40 U.S.C. 400(c): Chapter 137.10 

U.S.C. and 42 U.S.C. 2453(c). 

6.000 Scope of part 

This part prescribes policies and 
procedures to promote full and open 
competition in the acquisition process 
and to provide for full and open 
competition, full and open competition 
after exclusion of sources, other than 
full and open competition, and 
competition advocates. As used in this 
part, full and open competition is the 
process by which all responsible 
offerors are allowed to compete. This 
part does not deal with the results of 
competition (e.g., adequate price 
competition), which are addressed in 
other parts (e g.. Part 15). 

6.001 Applicability. 

This part applies lo all acquisitions 
except— 

(a) Contracts awarded using the small 
purchase procedures of Part 13: 

(b) Contracts awarded under the 8(a) 
program (see Subpart 19.8); 

(c) Contracts awarded using 
contracting procedures (other than those 
addressed in this part) that are 
expressly authorized by statute; 


(d) Contract modifications that are 
within the scope and under the terms of 
an existing contract: 

(e) Orders placed under requirements 
contracts or definite-quantity contracts: 
or 

(f) Orders placed under indefinite- 
quantity contracts that were entered 
into pursuant to this Part when— 

(1) The contract was awarded under 
Subpart 6.1 or 6.2 and all responsible 
sources were realistically permitted to 
compete for all requirements contained 
in the order: or 

(2) The contract was awarded under 
Subpart 6.3 and the required 
justification and approval adequately 
covers the requirements contained in the 
order. 

6.002 Limitations. 

No agency shall contract for supplies 
or services from another agency for the 
purpose of avoiding the requirements of 
this part. 

6.003 Definitions. 

“Full and open competition." when 
used with respect to a contract action, 
means that all responsible sources are 
permitted to compete. 

"Sole source acquisition" means a 
contract for the purchase of supplies or 
services that is entered into or proposed 
to be entered into by an agency after 
soliciting and negotiating With only one 
source. 

"Procuring activity." as used in this 
part, means a component of an 
executive agency having a significant 
acquisition function and designated ns 
such by the head of the agency. Unless 
agency regulations specify otherwise, 
the term "procuring activity" shall be 
synonymous with "contracting activity" 
as defined in subpart 2.1. 

Subpaii 6.1—Full and Open 
Competition 

6.100 Scope of subpart. 

This subpart prescribes the policy and 
procedures that are to be used to 
promote and provide for full and open 
competition. 

6.101 Policy. 

(a) 10 U.S.C. 2304 and 41 U.S.C. 253 
require, wilh certain limited exceptions 
(see Subparts 6.2 and 0.3), that 
contracting officers shall promote and 
provide for full and open competition in 
soliciting offers and awarding 
Government contracts. 

(b) Contracting officers shall provide 
for full and open competition through 
use of the competitive procedure or 
combination of competitive procedures 
contained in this subpart that is best 
suited to the circumstances of the 


contract aclion. Contracting officers 
must use good judgment in selecting the j 
procedure that best meets the needs of 
the Government 

6.102 Use of competitive procedures. 

The competitive procedures available 
for use in fulfilling the requirement for 
full and open competition are as follows: 

(a) Sealed bids . (See 6.401(a).) 

(b) Competitive proposals. (See 
6.401(b).) If sealed bids are not 
appropriated under (a) above, 
contracting officers shall request 
competitive proposals or use the other 
competitive procedures under (c) or |d) 
below. 

(c) Combination of competitive 
procedures . If sealed bids are not 
appropriate, contracting officers may 
use any combination of competitive 
procedures (e.g., two-step sealed 
bidding). 

(d) Other competitive procedures . (1) 
Selection of sources for architect- 
engineer contracts in accordance with 
the provisions of Pub. L 92-582 (40 
U.S.C. 541 et seq.) is a competitive 
procedure (see Subpart 36.0 for 
procedures). 

(2) Competitive selection of basic 
research proposals for award (see Part 
35 for procedures) is a competitive 
procedure if award results from— 

(i) A broad agency announcement that 
is general in nature identifying areas of 
research interest, including criteria for 
selecting proposals, and soliciting the 
participation of all offerors capable of 
satisfying the Government's needs: and 

(it) A peer of scientific review. 

(3) Use of multiple award schedules 
issued under the procedures established 
by the Administrator of General 
Services consistent with the requirement 
of 41 U.S.C. 259 (b)(3)(A) for the multiple 
award schedule program of the General 
Services Administration is a competitive 
procedure if ordering offices follow the 
procedures in 8.405-1 in placing orders 
under this program. 

Subpart 6.2—FuN and Open 
Competition After Exclusion of 
Sources 

$ 6.200 Scope of subparL 

This subpart prescribes policies and 
procedures for providing for full and 
open competition after excluding one oi 
more sources. 

§6.201 Policy. 

Acquisitions made under this subpart 
require use of the competitive 
procedures prescribed in 6.102 after 
agencies have excluded a source or 
sources from participation In a contract 
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under the circumstances 

■ described in 6.202 or 6*203 below 

■ | $ 202 EstaWishing or maintaining 
alternative sources. 

(id Agencies may exclude a particular 
j lource from a contract action in order to 
establish or maintain an alternative 
source or sources for the supplies or 
lervices being acquired if the agency 
head determines that to do so would— 

' 11) Increase or maintain competition 
jnd likely result in reduced overall costs 
for the* acquisition, or for any 
anticipated acquisition, of such supplies 
or services; 

(J) Be in the interest of national 
| defense in having a facility (or a 
producer, manufacturer, or other 
supplier) available for furnishing the 
I supplies or services in case of a national 
emergency or industrial mobilization; or 

(3) Be in the interest of national 
defense in establishing or maintaining 
in essential engineering, research, or 
j development capability to be provided 
by an educational or other nonprofit 
institution or a federally funded 
! research and development center, 

(b)(1) Every proposed contract action 
under the authority of paragraph (a) 
above shall be supported by a 
determination and findings (UftF) (see 
| Sui part 1.7) signed by the head of the 
agency or designee. This D&F shall not 
be mode on a class basis. 

(2) Technical and requirements 
pf M.nncl are responsible for providing 
all necessary data to support their 
ret <v!imendation to exclude a particular 

I source. 

(3) When the authority in (a)(1) above 
is cited, the findings shall include a 

I description of the estimated reduction in 
I overall costs and how the estimate was 

derived. 

$ 6 203 Set-asides for smatt business and 
labor surplus area concerns. 

(a) To fulfill the statutory 

# requirements relating to small business 
concerns and labor surplus area 
concerns, contracting officers may set 
aside solicitations to allow only such 
business concerns to compete. This 
includes contract actions conducted 
under the Smalt Business Innovation 
Research Program established under 
Pub. L. 97-219. 

(b) No separate justification or 
determination and findings is required 
under this part to set aside a contract 
action for small business or labor 
surplus area concerns. 

(c) Subpart 19.5 prescribes policies 
und procedures that shall be followed 
with respect to small business sul¬ 
fides. 


(d) Subpurt 20.2 prescribes policies 
and procedures that shall be followed 
with respect to labor surplus areu set- 

asides. 

Subpart 6.3—Other Than Full and Open 
Competition 

§ 6.300 Scope of subpart. 

This subpart prescribes policies and 
procedures, and identifies the statutory 
authorities, for contracting without 
providing for full and open competition. 

$6,301 Policy. 

(a) 41 U.S.C. 253(c) and 10 U.S.C. 
2304(c) each authorize, under certain 
conditions, contracting without 
providing for full and open competition. 
The Department of Defense, Coast 
Guard, and National Aeronautics and 
Space Administration are subject to 10 
U.S.C. 2304(c). Other executive agencies 
are subject to 41 U.S.C. 253(c). 
Contracting without providing for full 
and open competition or full and open 
competition after exclusion of sources is 
a violation of statute, unless permitted 
by one of the exceptions in 6.302. 

(b) Each contract awarded without 
providing for full and open competition 
shall contain a reference to the specific 
authority under which it was so 
awarded. Contracting officers shall use 
the U.S. Code citation applicable to their 
agency. (See 6.302.) 

(c) Contracting without providing for 
full and open competition shall not be 
justified on the basis of (1) a lack of 
advance planning by the requiring 
activity or (2) concerns related to the 
amount of funds available (e.g.. funds 
will expire) to the agency or activity for 
the acquisition of supplies or services. 

(d) When not providing for full and 
open competition, the contracting officer 
shall solicit offers from as many 
potential sources as is practicable under 
the circumstances. 

(e) For contracts under this subpart, 
the contracting officer shall use the 
contracting procedures prescribed in 
6.102 (a) or (b). if appropriate, or any 
other procedures authorized by this 
regulation. 

6.302 Circumstances permitting other 
than full and open competition. 

The following statutory authorities 
(including applications and limitations) 
permit contracting without providing for 
full and open competition. Requirements 
for justifications to support the use of 
these authorities are in 6.303. 

6.302-1 Only one responsible source. 

(a) Authority. (1) Citations: 10 U.S.C. 
2304(c)(1) or 41 IJ.S.C. 253(c)(1). 

(2) When the supplies or services 
required by the agency are available 


from only one responsible source and no 
other type of supplies or services will 
satisfy agency requirements, full and 
open competition need not be provided 
for. 

(b) Application. This authority shall 
be used, if appropriate, in preference to 
the authority in 6.302-7; it shall not be 
used when any of the other 
circumstances is applicable. This 
authority may be used in situations such 
as the following (these examples are not 
intended to be all-inclusive): 

(1) The required supplies or services 
are available from only one source. 

(2) Follow-on contracts for the 
continued development or production of 
a major system or highly specialized 
equipment, including major components 
thereof, may be deemed to be available 
only from the original source when it is 
likely that award to any other source 
would result in— 

(i) Substantial duplication of cost to 
the Government that is not expeefed to 
be recovered through competition; or 

(ii) Unacceptable delays in fulfilling 
ihc agency's requirements. 

(3) Contracts for supplies or serv ices 
that result from acceptance of an 
unsolicited research proposal shall be 
considered to be available from only 
one source if the source has submitted 
an unsolicited research proposal that 
demonstrates a unique and innovative 
concept, the substance of which— 

(i) Is not otherwise available to the 
Government: and 

(ii) Does not resemble the substance 
of a pending competitive acquisition. 

(4) The existence of patent rights, 
copyrights, or secret processes; the 
control of basic raw material; or similar 
circumstances, make the supplies and 
services available from only one source 
(however, the mere existence of such 
rights or circumstances does not in and 
of itself justify the use of these 
authorities) (see Part 27). 

(5) When acquiring electric power or 
energy, gas (natural or manufactured), 
water, or other utility services, 
circumstances may dictate that only one 
supplier can furnish the service (see 
8.304-5(d)): or when the contemplated 
contract is for construction of a part of a 
utility system and the utility company 
itself is the ^nly source available to 
work on the system. 

(6) When the agency head has 
determined in accordance with the 
agency's standardization program that 
only specified make* and models of 
technical equipment and parts will 
satisfy the agency's needs (or additional 
units or replacement items, and only one 
source is available. 
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(c| Limitations. (1J Contracts awarded 
using this authority shall be supported 
by the written justifications and 
approvals described in 0 303 and 6 304. 

(2) For contracts awarded using this 
authority, the notices required by 5.201 
shall have been published and any bids 
and proposals must have been 
considered. 

6.302- 2 Unusual and compelling urgency. 

(a) Authority. (1) Citations: 10 U.S.C. 
2304(c)(2) or 41 U.S.C. 253(c)(2). 

(2) When the agency's need for the 
supplies or services is of such an 
unusual and compelling urgency that the 
Government would be seriously injured 
unless the agency is permitted to limit 
the number of sources from which it 
solicits bids or proposals, full and open 
competition need not be provided for. 

(b) Application . This authority applies 
in those situations where (1) an unusual 
and compelling urgency precludes full 
und open competition, and (2) delay in 
award of a contract would result in 
serious injury, financial or other, to the 
Government. 

(c) Limitations. (1) Contracts awarded 
using this authority shall be supported 
by the written justification and 
approvals described in 0.303 and 0.304. 
These justifications may be made and 
approved after contract award when 
preparation and approval prior to award 
would unreasonably delay fhc 
acquisition. 

(2) This statutory authority requires 
that agencies shall request offers from 
as many potential sources as is 
practicable under Ihe circumstances. 

6.302- 3 Industrial mobilization; or 
experimental, developmental, or research 
work. 

(«) Authority. (1) Citations: 10 U.S.C. 
2304(c)(3) or 41 U S C. 253(c)(3). 

(2) Full and open competition need not 
be provided for when it is necessary to 
awurd ihe contract to u particular 
source or sources in order (i) to maintain 
a facility, producer, manufacturer, or 
other supplier available for furnishing 
supplies or services in case of a national 
emergency or to achieve industrial 
mobilization, or (il) to establish or 
maintain an essential engineering, 
research, or development capability to 
be provided by an educational or other 
nonprofit institution or a federally 
funded research and development 
center. 

(b) Application. (1) Use of the 
authority in (a)(2)(i) above may be 
appropriate when it is necessary to— 

(i) Keep vital facilities or suppliers in 
business or make them available in the 
event of a national emergency; 


(ii) Train a selected supplier in the 
furnishing of critical supplies or 
services, prevent the loss of a supplier’s 
ability and employees' skills, or 
maintain active engineering, research, or 
development work; 

(iii) Maintain properly balanced 
sources of supply for meeting the 
requirements of acquisition programs in 
the interest of industrial mobilization 
(when the quantity required is 
substantially larger than the quantity 
that must be awarded in order to meet 
the objectives of this authority, that 
portion not required to meet such 
objectives will be acquired by providing 
for full and open competition as 
appropriate under this part); 

(iv) Limit competition for current 
acquisition of selected supplies or 
services approved for production 
planning under the Department of 
Defense Industrial Preparedness 
Program to planned producers with 
whom industrial preparedness 
agreements for those items exist, or limit 
uward to offerors who agree to enter 
into industrial preparedness agreements; 

(v) Create or maintain the required 
domestic capability for production of 
critical supplies by limiting competition 
to items manufactured in the United 
States or the United States and Canada; 

(vi) Continue in production, 
contractors that are manufacturing 
criticul items, when there would 
otherwise be a break in production; 

(vii) Divide current production 
requirements among two or more 
contractors to provide for an adequate 
industrial mobilization base; or 

(viii) Acquire items covered by 
Subpart 8.2. Jewel Bearings and Related 
Items. 

(2) Use of the authority in (a)(2)(H) 
above may be appropriate when it is 
necessary to¬ 
ll) Establish or maintain an essential 
capability for theoretical analyses, 
exploratory studies, or experiments in 
any field of science or technology; 

(ii) Establish or maintain an essential 
capability for engineering or 
developmental work calling for the 
practical application of investigative 
findings and theories of a scientific or 
technical nature; or 

(iii) Contract for supplies or services 
as are necessary incident to (b)(2) (i) or 
(ii) above. 

(c) Limitations. Contracts awarded 
using this authority shall be supported 
by the written justifications and 
approvals described in 6.303 and 6,304. 

$ 6.302-4 International agreement 

(a) Authority. (1) Citations: 10 U.S.C. 
2304(c)(4) or 41 U.S.C. 253(c)(4). 


(2) Full and open competition need not | wr 
be provided for when precluded by the 
terms of an international agreement nr a 
treaty between the United States and ,i 
foreign government or international 
organization, or the written directions of 
a foreign government reimbursing the 
agency Tor the cost of the acquisition of 
the supplies or services for such 
government. 

(b) Application. This authority may b* 
used in circumstances such as— 

(1) When a contemplated acquisition 

is to be reimbursed by a foreign country III * l 
that requires that the product be ■ P 1 

obtained from a particular firm as I 

specified in official written direction I u: 

such as n Letter of Offer and I d 

Acceptance; or I w 

(2) When a contemplated acquisition fl l e 

is for services to be performed, or I ri 

supplies to be used in, the sovereign I rc 

territory of unother country and the I c 

terms of a treaty or agreement specify nr I c 

limit the sources to be solicited. I * 

(c) Limitations. Contracts awarded I c 

using this authority shall be supported I 

by the written justifications and I 

approvals described in 6.303 and 6.304 I t 

1 G 

i) 6.302-5 Authorized or required by I 

statute. , 

(a) Authority . (1) Citations; 10 U.S.C I 

2304(c)(5) or 41 U.S.C. 253(c)(5). I 

(2) Full and open competition need not I 
be provided for when (i) a statute I 

expressly authorizes or requires that the I 
acquisition be made through another I 
agency or from a specified source, or (ii) I 
the agency's need is for a brand name I 
commercial item for authorized resale 1 

(b) Application. This authority may be I 

used when statutes, such as the I 

following, expressly authorize or require I 

that acquisition be made from a I 

specified source or through another | 

agency: I 

(1) Federal Prison Industries I 

(UNICOR)—18 U.S.C. 4124 (see 8.6); I 

(2) Qualified Nonprofit Agencies for J 

the Blind or other Severely I 

Handicapped— 1 41 U.S.C. 46-48c (see 1 

8.7) ; I 

(3) Government Printing and j 

Binding—44 U.S.C. 501-504.1121 (see 

8.8) ; or I 

(4) Utility Services—40 U.S.C. 481 (sec 
8.3). 

(c) Limitations. (1) The authority in 
(a)(2)(H) above may be used only for 
purchase of brand-name commercial 
items for resale through commissaries nr 
other similar facilities. Ordinarily, these 
purchases will involve articles desired 
or preferred by customers of the selling 
activities (but see 6.301(d)). 

(2) Contracts awarded using this 
authority shall be supported by the 


8 -s-s-sr 12 z s -g* 
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written justifications and approvals 
de scribed in 8.303 and 6.304, except for 
those contracts awarded under (b)(2) 

above, 

4 302-6 National security. 

(a) Authority . (1) Citations: 10 U.S.C. 
2304(C)(0) or 41 U.S.C. 253(c)(0). 

(2) Full and open competition need not 
be provided for when the disclosure of 
the agency's needs would compromise 
the national security unless the agency 
is permitted to limit the number of 
sources from which it solicits bids or 
proposals, 

(b) Application . This authority may be 
used for any acquisition when 
disclosure of the Government's n 9 eds 
would compromise the national security 
(e.g.. would violate security 
requirements); it shall not be used 
merely because the acquisition is 
classified, or merely because access to 
classified matter will be necessary to 
submit a proposal or to perform the 
contract. 

(c) Limitations . (1) Contracts awarded 
using this authority shall be supported 
by the written justifications end 
approvals described in 6.303 and 6 304. 

(2) Sec 5.202(a)(1) for synopsis 
requirements. 

(3) This statutory authority requires 
that agencies shall request offers from 
as many potential sources as is 

pt n *icable under the circumstances. 

6 302-7 Public Interest 

(a) Authority . (1) Citations: 10 U.SlC. 
2304(c)(7) or 41 U.S.C. 253(C)(7). 

(2) Full and open competition need not 
be provided for when the agency head 
determines that it is not in the public 
interest in the particular acquisition 
i mccmed. 

(b) Application. This authority may be 
used when none of the other authorities 
in 6.302 apply. 

(c) Limitations. (1) A written 
determination to use this authority shall 
be made in accordance with Subpart 1.7, 
by (i) The Secretary of Defense, the 
secretary of the Army, the Secretary of 
the Navy, the Secretary of the Air Force, 
the Secretary of Transportation for the 
Coast Guard, or the Administrator of the 
National Aeronautics and Space 
Administration; or (ii) the head of any 
other executive agency. This authority 
may not be delegated. 

(2) The Congress shall be notified in 
writing of such determination not less 
than 30 days before award of the 
contract 

(3) If required by the head of the 
agency, the contracting officer shall 
prepare a justification to support the 
determination under (c)(1) above. 


(4) This D Sr F shall not be made on a 

class basis. 

6.303 Justifications. 

6.303-1 Requirements. 

(a) A contracting officer shall not 
commence negotiations for a sole source 
contract, commence negotiations for a 
contract resulting from an unsolicited 
proposal, or award any other contract 
without providing for full and open 
competition unless the contracting 
officer— 

(1) Justifies, if required in 8.302, the 
use of such actions in writing; 

(2) Certifies the accuracy and 
completeness of the justification; and 

(3) Obtains the approval required by 
6.304. 

(b) Technical and requirements 
personnel are responsible for providing 
and certifying as accurate and complete 
necessary data to support their 
recommendation for other than full and 
open competition. 

(c) Justifications required by (a) above 
may be made on an individual or class 
basis. However, any justification for 
contracts awarded under the authority 
of 6.302-7 shall only be made on on 
individual basis. 

(d) Contract actions subject to the 
Agreement on Government Procurement 
(see Subpart 25.4. Foreign Acquisition) 
may be made without providing for full 
and open competition only when 
permitted and justified pursuant to this 
subpart. If, in such a contract action, the 
authority of 6.302-3(aX2)(i) or 8.302-7 is 
being cited as a basis for not providing 
for full and open competition, a copy of 
the justification shall also be forwarded, 
in accordance with agency procedures, 
to the agency's point of contact with the 
Office of the Uitied States Trade 
Representative. 

(e) The justification for contracts 
awarded under the authority cited in 
6.302-2 may be prepared and approved 
after contract award when preparation 
and approval prior to award would 
unreasonably delay the acquisition. 

6 303-2 Content. 

(a) Each justification shall contain 
sufficient facts and rationale to justify 
the use of the specific authority cited 
As a minimum, each justification shall 
include the following information: 

(1) Identification of the agency and 
the contracting activity, and specific 
identification of the document as a 
“Justification for other than full and 
open competition.'* 

(2) Nature and/or description of the 
action being approved. 

(3) A description of the supplies or 
services required to meet the agency's 
needs (including the estimated value). 


(4) An identification of the statutory 
authority permitting other than full and 
open competition, 

(5) A demonstration that the proposed 
contractor's unique qualifications or the 
nature of the acquisition requires use of 
the authority cited. 

(6) A description of efforts made to 
ensure that offers are solicited from as 
many potential sources as is practicable. 

(7) A determination by the contracting 
officer that the anticipated cost to the 
Government will be fair and reasonable. 

(8) A description of the market surv ey 
conducted (see 7.101) and the results or 
a statement of the reasons a market 
survey was not conducted. 

(9) Any other facts supporting the use 
of other than full and open competition, 
such as: 

(i) Explanation of why technical data 
packages, specifications, engineering 
descriptions, statements of work, or 
purchase descriptions suitable for full 
and open competition have not been 
developed or are not available. 

(ii) When 6.302-1 is cited far follow-on 
acquisitions as described in 6 302- 
1(b)(2), an estimate of the cost that 
W'mld be duplicated and how the 
estimate was derived. 

(iii) When 6.302-2 is cited, data, 
estimated cost, or other rationale as to 
the extent and nature of the harm to the 
Government 

(10) A listing of the sources, if any. 
that expressed, in writing, an interest in 
the acquisition. 

(11) A statement of the actions, if any. 
the agency may take to remove or 
overcome any barriers to competition 
before any subsequent acquisition for 
the supplies or services required. 

(12) Contracting officer certification 
that the justification is accurate and 
complete to the best of the contracting 
officer's knowledge and belief. 

(b) Each justification shall include 
evidence that any supporting data that 
is the responsibility of technical or 
requirements personnel (e g., verifying 
the Government’s minimum needs or 
schedule requirements or other rationale 
for other than full and open competition) 
and which form a basis for the 
justification have been certified as 
complete and accurate by the technical 
or requirements personnel. 

6.304 Approval of the Justification. 

(a) Except for (b) below, the 
justification for other than full and open 
competition shall be approved in 
writing— 

(1) For a proposed contract not 
exceeding $100,000. at a level above the 
contracting officer. This review and 
approval is not required for— 
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(1) Contracts under the authority cited 
in 0.302-4 or 0.302-5; 

(ii) Contracts for electric power or 
energy, gas (natural or manufactured), 
water, or other utility services when 
such services are available from only 
one source; or 

(iii) Contracts for educational services 
from nonprofit institutions. 

(2) For a proposed contract over 
$100,000 but not exceeding $1,000,000. by 
the competition advocate for the 
procuring activity designated pursuant 
to 6.501. This authority is not delegable. 

(3) For a proposed contract over 
$1,000,000 but not exceeding $10,000,000. 
by the head of the procuring activity, or 
a designee w ho— 

(i) If a mc?mber of the armed forces, is 
a general or flag officer: or 

(ii) If a civilian, is serving in a position 
in grade GS 16 or above under the 
General Schedule (or in a comparable or 
higher position under another schedule). 

(4) For a proposed contract over 
$10,000,000. by the senior procurement 
executive of the agency designated 
pursuant to the OFPP Act (41 U.S.C. 
414(3)) in accordance with agency 
procedures. This authority is not 
delegable. 

(b) Any justification for a contract 
awarded under the authority of 6.302-7, 
regardless of dollar amount, shall be 
considered approved when the 
determination required by 6.302—7(c)(1) 
is made. 

(c) A class justification for other than 
full and open competition shall be 
approved in writing in accordance with 
agency procedures. The approval level 
shall be determined by the estimated 
total value of the class. 

6.305 Availability of the justification. 

(1) The justification required by 6.303- 
1 and any related information shall be 
made available for public inspection as 
required by 10 U.S.C. 2304(f)(4) and 41 
U.S.C, 303(f)(4). Contracting officers 
shall carefully screen all justifications 
for contractor proprietary data and 
remove all such data, and such 
references and citations as are 
necessary to protect the proprietary 
data, before making the justifications 
available for public inspection. 
Contracting officers shall also be guided 
by the exemptions to disclosure of 
information contained in the Freedom of 
Information Act (5 U.S.C. 552) in 
determining whether other data should 
be removed. 

(2) If a Freedom of Information 
request is received, contracting offipers 
shall comply with Subpart 24.2. 
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Subpart 6.4—Sealed Bidding and 
Competitive Proposals 

6.401 Seated bidding and competitive 
proposals. 

Sealed bidding and competitive 
proposals, as described in Parts 14 and 
15 are both acceptable procedures for 
use under Subparts 6.1., 6.2 and, when 
appropriate, under Subpart 6.3. 
Contracting officers shall exercise good 
judgment in selecting the method of 
contracting that best meets the need of 
the Government, if sealed bidding is not 
appropriate. 

(a) Sealed bids. (Sec Part 14 for 
procedures.) Contracting officers shall 
solicit sealed bids if— 

(1) Time permits the solicitation, 
submission, and evaluation of sealed 
bids; 

(2) The award will be made on the 
basis of price and other price-related 
factors; 

(3) It is not necessary to conduct 
discussions with the responding offerors 
about their bids; and 

(4) There is reasonable expectation of 
receiving more than one sealed bid. 

(b) Competitive proposals. (See Part 
15 for procedures.) 

(1) Contracting officers may request 
competitive proposals if sealed bids are 
not appropriate under paragraph (a) 
above. 

(2) Because of differences in areas 
such as law. regulations, and business 
practices, it is generally necessary to 
conduct discussions with offerors 
relative to proposed contracts to be 
made and performed outside the United 
States, it possessions, or Puerto Rico. 
Competitive proposals will therefore be 
used for these contracts unless 
discussions are not required and the use 
of sealed bids is otherwise appropriate. 

Subpart 6.5—Competition Advocates 

6.501 Requirement 

Ad required by Section 20 of the 
Office of Federal Procurement Policy* 
Act, the head of each executive agency 
shall designate o competition advocate 
for the agency and for each procuring 
activity of the agency. The competition 
advocates shall— 

(a) Be in positions other than that of 
the agency senior procurement 
executive; 

(b) Not be assigned any duties or 
responsibilities that are inconsistent 
with 6.502 below; and 

(c) Be provided with staff or 
assistance (e g., specialists in 
engineering, technical operations, 
contract administration, financial 
management, supply management, and 
utilization of small and disadvantaged 


business concerns), as may be 
necessary to carry out the advocate’s 
duties and responsibilities. 

6.502 Duties and responsibilities. 

(a) Agency competition advocates 
shall— 

(1) Be responsible for challenging 
barriers to and promoting full and ope n 
competition in the acquisition of 
supplies and services by the agency; 

(2) Review the contracting operations 
of the agency and identify ond report to 
the agency senior procurement 
executive— 

(i) Opportunities and actions taken to 
achieve full and open competition in the 
contracting operations of the agency; 
and 

(ii) Any condition or action that has 
the effect of unnecessarily restricting 
competition in the contract actions of 
the agency. 

(3) Prepare and submit an annual 
report to the agency senior procurement 
executive, in accordance with agency 
procedures, describing— 

(i) Such advocate's activities under 
this subpart; 

(ii) New initiatives required to 
increase competition: 

(iii) Any barriers to full and open 
competition that remain: and 

(iv) Other ways in which the agency 
has emphasized competition in areas 
such as acquisition training and 
research. 

(4) Recommend to the senior 
procurement executive of the agency 
goals and plans for increasing 
competition on a fiscal year basis: and 

(5) Recommend to the senior 
procurement executive of the agency a 
system of personal and organizational 
accountability for competition, which 
may include the use of recognition and 
awards to motivate program managers, 
contracting officers, and others in 
authority to promote competition in 
acquisition. 

(b) Procuring activity competition 
advocates designated pursuant to 6.501 
shall be responsible for— 

(1) Promoting full and open 
competition in the procuring activity; 
and 

(2) Challenging barriers to such 
competition, including unnecessarily 
detailed specifications and 
unnecessarily restrictive statements of 
need. 

PART 7-ACQUISITION PLANNING 

28. Section 7.101 is amended by 
alphabetically adding the following 
definition to read as follows: 
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7.101 Definitions. 

• • • • 

“Market survey' 4 means attempts to 
ascertain whether other qualified 
sources capable of satisfying the 
Government's requirement exist. This 
testing of the marketplace may range 
from written or telephone contacts with 
knowledgeable federal and non-fcderal 

• \perts regarding similar or duplicate 
requirements, and the results of any 
market test recently undertaken, to the 
more formal sources-sought 
announcements in pertinent publications 
(e.g.. technical/scientific journals, or the 
Commerce Business Daily), or 
solicitations for information or planning 
purposes. (See 15.405) 

• • • • 

29. Section 7.102 is revised to read as 

follows: 

7.102 Policy. 

Agencies shall perform acquisition 
planning and conduct market surveys to 
promote and provide for full and open 
c ompetition (see Part 6) or, when full 
and open competition is not required in 
accordance with Part 0. to obtain 
competition to the maximum extent 
practicable, with due regard to the 
nature of the supplies and services to be 
acquired (10 U.S.C. 2301(a)(5) and 41 
U.S.C. 253A(a)(l). This planning shall 
integrate the efforts of all personnel 
responsible for significant aspects of the 
acquisition. The purpose of this planning 
is to ensure that the Government meets 
its needs in the most effective, 
economical, and timely manner. 

Agencies that have a detailed 
acquisition planning system in pluce 
that generally meets the requirements of 
7.104 and 7.105 need not revise their 
system to specifically meet all of these 
requirements. 

30. Section 7,103 is amended by 
redesignating the existing paragraphs (a) 
through (h) as (c) through (j) and adding 
new paragraphs (a) and (bj to read as 

follows: 

7.103 Agency-head responsibilities. 

• • • • • 

(a) Ensuring that in no case is a 
contract entered into without full and 
open competition on the basis of a lack 
of acquisition planning or concerns 
rotated to the amount of funds available 
to the agency for acquisitions (10 U.S.C. 
2304(f)(5) and 41 U.S.C. 253(f)(5)(A)). 

(b) Ensuring that acquisition planners 
address the requirement to specify 
needs, develop specifications, and to 
solicit offers in such a manner to 
promote and provide for full and open 
competition with due regard to the 
nature of the supplies and services to be 
acquired (10 U.S.C. 2305(a)(1)(A) and 41 


U.S.C. 253A(a](l)). (See Part 6 and 

10 . 002 .) 

• • • • • 

31. Section 7.104 is amended by 
revising paragraph (c) to read as 
follows: 

7.104 General procedures. 

• • • • • 

(c) The planner shall coordinate with 
and secure the concurrence of the 
contracting officer in all acquisition 
planning. If the plan proposes using 
other than full and open competition, the 
plan shall also be coordinated with and 
concurred in by the cognizant 
competition advocate. 

32. Section 7,105 is amended by 
revising the second sentence in 
paragraph (a)(5): removing in the first 
sentence of paragraph (b)(1) the word 
"will" and inserting in its place the word 
‘‘can* 4 : adding a sentence at the end of 
paragraph (b)(1): revising paragraph 
(b)(2): removing from paragraph (b)(4) 
the words “formal advertising 44 and 
inserting in their place the words 
“sealed bidding"; removing paragraph 
(b)(5) and redesignating paragraphs (6) 
through (20) as (5) through (19); adding 
paragraph (b)(12)(iv); and revising the 
milestone steps of new paragraph (b)(18) 
as follows: 

7.105 Contents of written acquisition 
plans. 

• • • • • 

(a) • • * 

(5) * * * Explain and provide reasons 
for any urgency if it results in 
concurrency of development and 
production or constitutes justification 
for not providing for full and open 
competition. 

• • • • • 

(b) • * • 

(1) * * * If the acquisition or part of it 
is for other than commercial or 
commercial-type products, address the 
extent and results of the market survey 
conducted or the reasons one was not or 
will not be conducted. 

(2) Competition, (i) Describe how 
competition will be sought, promoted, 
and sustained throughout the course of 
the acquisition. If full and open 
competition is not contemplated cite the 
authority in 6.302. discuss the basis for 
the application of that authority, identify 
the source(s), and discuss why full and 
open competition cannot be obtained. 

(ii) Identify the major components or 
subsystems. Discuss component 
breakout plans relative to these major 
components or subsystems. Describe 
how competition will be sought, 
promoted, and sustained for these 
components or subsystems. 


(iii) Describe how competition will be 
sought promoted, and sustained for 
spares and repair parts. Identify the key 
logistic milestones, such as technical 
data delivery schedules and acquisition 
method coding conferences, that affect 
competition. 

• • • • • 

( 12 ) # * # 

(iv) Standardization concepts, 
including the necessity to designate, in 
accordance with agency procedures, 
technical equipment as “standard" so 
that future purchases of the equipment 
can be made from the same 
manufacturing source. 

• • • • • 

(18) • * • 

Acquisition plan approval. 

Statement of work. 

Specifications. 

Data requirements. 

Completion of acquisition-package 
preparation. 

Purchase request. 

Justification and approval for other than 
full and open competition where applicable 
and/or any required D&F approval. 

Issuance of synopsis. 

Issuance of solicitation. 

Evaluations of proposals, audits, and field 
report*. 

Beginning and completion of negotiations. 

Contract preparation, review, and 
clearance. 

Contract award. 


7.304 [Amended] 

33. Section 7.304 is amended by 
removing in paragraph (d)(l)(ii) the 
words “formally advertised 44 and 
inserting in their place the words 
“sealed bid 44 . 

7.305 | Amended I 

34. Section 7.305 is amended by 
removing in paragraph (a) the words 
“formal advertising 44 and inserting in 
their place the words "sealed bidding" 
and removing the word "(Advertised)" 
and inserting in its place the words 
“(Scaled-Bid)". 

7306 (Amended) 

35. Section 7.306 is amended by 
removing from the title in paragraph (a) 
the words “Formal advertising: 4 ' and 
inserting in their place the words 
“Sealed bidding:". 

PART 8—REQUIRED SOURCES OF 
SUPPLIES AND SERVICES 

36. Section 8.001 is amended by 
revising paragraph (b) to read as 
follows: 

8.001 Priorities for use of Government 
supply sources. 
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(b) Sources other than those listed in 
paragraph (a) may be used as prescribed 
in 41 CFR 101-26.301 and in an unusual 
and compelling urgency as prescribed in 
6.302-2 am! in 41 CFR 101-25.101-5. 

37. Section 8-304-5 is amended by 
adding a second sentence in paragraph 
(a), adding the words "6 and” in the first 
sentence of paragraph (c) following the 
word “Parts”; removing the second 
sentence in paragraph (c); and removing 
in the second sentence in paragraph (d) 
the words “competitive bids or“ and 
inserting in their place the words 
“sealed bids or competitive'*. 

8.304-5 Agency acquisition. 

(a) * # * DOD contracting offices 
shall proceed in accordance with agency 
procedures. 


8.401 | Amended 1 

38. Section 8.401 is amended by 
removing in paragraph (a) the word 
“primarily” and inserting in its place the 
word “Including”. 

39. Section 8.405-1 is amended by 
adding an introductory paragraph to 
read as follows: 

8.405-1 Ordering from multiple-award 
icMubi 

Whi n ordering from multiple-award 
schedules, ordering offices shall use the 
procedures set forth below. When these 
procedures are followed, orders placed 
against schedules will result in the 
lowest overall cost alternative to meet 
the needs of the Covemmenb 
• • • • • 

PART 9—CONTRACTOR 
QUALIFICATIONS 

40. Section 9.208-1 is amended by 
revising the second sentence in 
paragraph (c)(5) to read ns follows: 

9.206-1 General. 

(c> • • • 

(5) • * * As a minimum, contracting 
officers shall comply with 5.203. 

PART 10—SPECIFICATIONS, 
STANDARDS. AND OTHER PURCHASE 
DESCRIPTIONS 

• 

41. Section 10.001 is amended by 

alphabetically adding the definition 
"Market research”, revising the second 
sentence in the definition of 
“Specification”, and revising the third 
sentence in the definition of “Standard” 
as follows: * 

10.001 Definitions. 

• » • • • 

"Market research” means the process 
used for collecting and analyzing 
information about the entire market 


available to satisfy the minimum agency 
needs to arrive at the most suitable 
approach to acquiring, distributing, and 
supporting supplies and services. 

• • • • • 

• * * Specifications shall state only 
the Government*s actual minimum 
needs and be designed to promote full 
and open competition, witrrdue regard 
to the nature of the supplies or services 
to be acquired. 

• * * Standards may be used in 
specifications, invitations for b«ds. 
proposals, and contracts. 

• • • • • 

42. Section 10.002 is revised to read as 
follows: 

10.002 Poticy. 

(a) In fulfilling requirements of 10 
U-S.C. 2305(a)(1) and 41 U.S.C. 2S3A(a> 
regarding the preparation for acquisition 
of supplies and services: 

(1) Agencies shall specify needs in a 
manner designed to promote full and 
open competition (see Part 8) for 
acquisitions. 

(2) Agencies shall develop 
specifications and purchase descriptions 
using market research in n manner 
designed to promote full and open 
competition, with due regard to the 
nature of the supplies or services to be 
acquired. 

(3) In solicitations, agencies shall 
include specifications and purchase 
descriptions that— 

(i) Permit full and open competition; 
and 

(ii) Include restrictive provisions or 
conditions only to the extent necessary 
to satisfy the minimum needs of the 
agency or as authorized by law, 

(4) Agencies shall prepare 
specifications and purchase descriptions 
which reflect the minimum needs of the 
agency and the market available to 
satisfy such needs. Specifications and 
purchase descriptions may be stated in 
terms of— 

(i) Function, so that a variety of 
products or serv ices may qualify: 

(ii) Performance, including 
specifications of the range of acceptable 
characteristics or of the minimum 
acceptable standards: or 

(Ui) Design requirements. 

(b) Acquisition policies and 
procedures of defense agencies shall 
require descriptions of agency 
requirements, whenever practicable, to 
be stated in terms of functions to be 
performed or performance required. 

10.004 r Amended I 

43. Section 10.004 is amended by 
removing in paragraph (a)(1) the words 
“that will encourage maximum 
practicable'* and inserting in their place 


the words “designed to promote full and 
open”. 

10.006 (Amended) 

44. Section 10.006 is amended by 
removing in paragraph (a)(1)(i) the 
words “u public exigency" and insert*:!# 
in their place the words “an unusual nnd 
compelling urgency.”. 

PART 11—ACQUISITION AND 
DISTRIBUTION OF COMMERCIAL 
PRODUCTS 

11.001 (Amended] 

45. Section 11.001 is amended by 
removing the definition “Market 
research and analysis”. 

11.002 (Amended) 

46. Section 11.002 is amended by 
removing the words “governing 
regulations” and inserting in their plan 
the words “the requirements of Part 6 
and by adding a second and third 
sentence as follows: 

11.002 Poftcy. 

* * * In a manner consistent with 
statutes. Executive Orders, and the 
requirements of Part 6 regarding 
competition, agencies shall acquire 
commercial products and use 
commercial distribution systems 
whenever these products or distribution 
systems adequately satisfy the 
Government's needs (except see Part B. 
Required Sources of Supplies and 
Services). DoD. NASA, and the Coast 
Guard are required by 10 ILS.C. 2301(b) 
to promote the use of commercial 
products whenever practicable 
consistent with the requirements of Part 
6 . 

11.004 | Amended 1 

47. Section 11.004 is amended by 
removing in the first sentence of 
paragraph (b) the words “assure 
adequate” and inserting in its place thr 
words “ensure full and open**. 

PART 12—CONTRACT DELIVERY OR 
PERFORMANCE 

12.201 (Amended I 

4B. Section 12.201 is amended by 
inserting a period following the word 
“construction” and removing the 
remainder of the sentence. 

PART 13—SMALL PURCHASE AND 
OTHER SIMPLIFIED PURCHASE 
PROCEDURES 

13.101 (Amended) 

49. Section 13.101 Lh amended by 
removing in paragraph (c)(1), under the 
definition “Small purchase procedures 
the words “formal advertising” and 
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inserting in their place the words 
"sealed bidding*'. 

50. Section 13.104 is amended by 
removing the first sentence in paragraph 
(a| and by adding paragraph (g) to read 
as follows: 

13 104 Procedures. 

• • • • • 

(g) When proposed purchases covered 
by this part are required to be publicized 
under 5.201, the contracting officer shall 
proceed in accordance with 5.203. 

51. Section 13.106 is amended by 
revising paragraph (b)(1): removing in 
the first sentence of paragraph (b)(3) the 
word “Reasonable" and inserting in its 
place the words "Maximum 
practicable": and revising the first 

se ntence of paragraph (b)(5) as follows: 

13.106 Competition and price 
reasonableness. 

• • • • • 

(b) Purchase over $1,000. (1) 
Contracting officers shall solicit 
quotations from a reasonable number of 
sources to promote competition to the 
maximum extent practicable and ensure 
that the purchase is advantageous to the 
Government, price and other factors 
considered, including the administrative 
cost of the purchase. Solicitations may 
only be limited to one source if the 
contracting officer determines that only 
one source is reasonably available. 

• * • • • 

(5) Generally, solicitation of at least 
three sources may be considered to 
promote competition to the maximum 
extent practicable. * * # 


13.204 (Amended] 

52. Section 13.204 is amended by 
removing in paragraph (c) the words 

sole source" and inserting in their place 
the words "from only one source" and in 
paragraph (d) removing the word 
“adequate" and inserting in its place the 
words “maximum practicable". 

53. Section 13.502 is amended by 
revising paragraph (b)(3)(ii) to read as 
follows: 

13.502 Unpriced purchase orders. 


(it) Material available from only one 
source and for which cost cannot be 
readily established: or 
• • • • • 

13.505-3 (Amended! 

54. Section 13.505-3 is amended by 
removing in the first sentence of 
paragraph (b)(1) the words "public 
exigency circumstances," and inserting 


in their place the words "unusual and 
compelling urgency,". 

PART 14—SEALED BIDDING 

55. The title of Part 14 is amended by 
removing the words “FORMAL 
ADVERTISING" and inserting in their 
place the words "SEALED BIDDING". 

14.000 1 Amended I 

56. Section 14.000 is amended by 
removing in paragraphs (a) and (e) the 
words "formal advertising" and 
inserting In their place the words 
"sealed bidding". 

Subpart 14.1 (Amended) 

57. The title of Subpart 14.1 Is 
amended by removing the words 
"FORMAL ADVERTISING" and 
inserting in their place the words 
“SEALED BIDDING". 

58. Section 14.101 is amended by 
removing in the title and introductory 
text the words "formal advertising" and 
inserting in their place the words 
"sealed bidding"; by revising the second 
sentence of paragraph (a), by 
redesignating paragraph (d) as 
paragraph (e) and adding a new 
paragraph (d), and revising new 
paragraph (e) to read as follows: 

14.101 Element of sealed bidding. 

• * • * • 

(a) * * # Unnecessarily restrictive 
specifications or requirements that 
might unduly limit the number of 
bidders are prohibited. • • • 

• • • • • 

(d) Evaluation of bids . Bids shall be 
evaluated without discussions. 

(e) Contract award. After bids ore 
publicly opened, an award will be made 
with reasonable promptness to that 
responsible bidder whose bid, 
conforming to the invitation for bids, 
will be most advantageous to the 
Government, considering only price and 
the price-related factors included in the 
invitation. 

59. Section 14.103-1 is amended by 
revising paragraph (a), removing 
paragraph (b) and redesignating 
paragraphs (c), (d), and (e) as 
paragraphs (b), (c), and (d), and revising 
new paragraphs (c) and (cl) to read as 
follows: 

154.103-1 General. 

(a) Sealed bidding shall be used 
whenever the conditions in 6.401(a) are 
met. This requirement applies to any 
proposed contract action under Part 6. 

• • • • • 

(c) Sealed bidding may be used for 
classified acquisitions (see 4.401) if its 


use does not violate agency security 
requirements. 

(d) The policy for pricing 
modifications of sealed bid contracts 
appears in 15.804-2. 

60. Section 14.103-2 i6 amended by 
removing in the introductory text the 
words "formal advertising" and 
inserting in their place the words 
“sealed bidding" and revising 
paragraphs (c) and (d) to read as 
follows: 

14.103-2 Limitations. 

• • ♦ • • 

(c) The requirements of 1.602-l(b) and 
Part 6 have been met: and 

(d) An award is made to the 
responsible bidder (see 9.1) whose bid is 
responsive to the terms of the invitation 
for bids and is most advantageous to the 
Government, considering only price and 
the price-related factors included in the 
invitation, as provided in Subpart 14.4. 

14.104 l Amended I 

61. Section 14.104 is amended by 
removing in the first sentence the words 
“formal advertising" and inserting in 
their place the words "sealed bidding". 

14.201- 2 (Amended! 

62. Section 14.201-2 is amended by 
removing in paragraph (c) the word 
"free" and inserting in its place the word 
"open". 

63. Section 14.201-5 is amended by 
adding a sentence at the end of 
paragraph (b) and revising paragraph (c) 
to read as follows: 

14.201- 5 Part IV—Representations and 
Instructions. 

• • • • • 

(bj * * • Invitations shall include the 
time and place for bid openings, and 
shall advise bidders that bids will be 
evaluated without discussions (see 
52.214-10 and. for construction 
contracts, 52.214-19). 

(c) Section M. Evaluation factors for 
award. Identify the price-related factors 
other than the bid price that will be 
considered in evaluating bids and 
awarding the contract. (See 14.201-8.) 

64. Section 14.201-6 is amended by 
removing all references to the words 
“forma! advertising" throughout the 
section and inserting in their place the 
words "scaled bidding": by remov ing in 
paragraph fle) the word "fair" and 
inserting in its place the word "full": and 
by revising the second sentence of 
paragraph (n) to read as follows: 

14.201- 6 Solicitation provisions. 

• • • • • 
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(n) * * * See 15.407(b) regarding use 
of this provision in sealed bidding. 

• • • • • 

14.201- 7 f Amended 1 

65. Section 14.201-7 is urnended by 
removing all references to the words 
“formal advertising** wherever they 
appear in the section and inserting in 
their place the words “scaled bidding 1 * 
and by removing in paragraphs (b)(1) 
and (c)(1) the figure **$500,000*' and 
inserting in its place the figure 
“$ 100 , 000 ”. 

66. Section 14.201-8 is added to read 

as follows: 

14.201 -8 Price-re la ted factors. 

The factors set forth in paragraphs (a) 
through (e) below may be applicable in 
evaluation of bids for award and shall 
be included in the solicitation when 
applicable. (See 14.201-5(c).) 

fa) Foreseeable costs or delays to the 
Government resulting from such factors 
as differences in inspection, locations of 
supplies, and transportation. If bids are 
on an f.o.b. origin busts (see 47.303 and 
47.305), transportation costs to the 
designated points shall be considered in 
determining the lowest cost to the 
Government. 

(bj Changes made, or requested by the 
bidder, in any of the provisions of the 
invitation for bids, if the change does 
no! constitute » ground for rejection 
under 14.404. 

(c) Advantages or disadvantages to 
the Government that might result from 
making more than one award (see 

14.201- 8(q)). The contracting officer 
shall assume, for the purpose of making 
multiple awards, that $250 would be the 
udministrative cost to the Government 
for issuing and administering each 
contract awarded under a solicitation. 
Individual awards shall be for the items 
or combinations of items that result in 
the lowest aggregate cost to the 
Government, including the assumed 
administrative costs. 

(d) Federal State, and local taxes (see 
Part 29). 

(e) Origin of supplies, and. if foreign, 
the application of the Buy American Act 
or any other prohibition on foreign 
purchases (see Part 25). 

67. Section 14.202-1 is amended by 
revising paragraph (a) and by removing 
in paragraph (b) the word 
“preinvilation** and inserting in its place 
the word “presolidtatfon" ns follows. 

14.262-1 Bidding time. 

(a) Policy . A reasonable time for 
prospective bidders to prepare and 
submit bids shall be allowed in all 
invitations, consistent with the needs of 
the Government. (For construction 
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contracts, see 38.303(a).) A bidding time 
(i.e„ the time between issuance of the 
solicitation and opening of bids) of at 
least 30 calendar days shall be provided 
when synopsis is required by Subpart 
5.2. 

• • • • • 

14.202- 4 |Amended! 

68. Section 14.202-4 Is amended by 
removing in paragraph (c) the words 
“formal advertising** and inserting in 
their place the words “sealed bidding**. 

69. Section 14.203-1 is amended by 
revising the first sentence to read as 
follows and by removing the second 
sentence as follows: 

14.203- 1 Mailing or delivery to 
prospective bidders. 

Invitations for bids or presolicitation 
notices shall be mailed or delivered to 
prospective bidders as specified in 
14.205. and shall be provided to others in 
accordance with 5.102. • • • 

70. Section 14.203-2 is amended by 
revising paragraph (b) to read a9 
follows: 

14.203- 2 Dissemination of information 
concerning invitations for bids. 


(b) For procedures that apply to 
publishing notices in the Commerce 
Business Daily to determine whether 
commercial sources are available, as 
prescribed by OMB Circular A-76. see 
5.205(d) and 7.303(b). 

14.205- 2 I Amended | 

71. Section 14.205-2 is amended by 
removing in paragraph (a) the word 
“preinvitation** wherever it appears out 
the paragraph and inserting in its place 
the word “presolicitation’'. 

14.205- 4 (Amended] 

72. Section 14.205-4 is amended by 
removing in paragraphs (b) and (c) the 
word “preinvitation" wherever it 
appears the paragraphs and inserting in 
its place the word “presolicitation.** 

73. Section 14.211 is amended by 
removing, in the titles of paragraphs (a) 
and (b), the words, “synopsis or'*; and 
by revising the first sentence of 
paragraph (a) to read as follows: 

14.211 Release of acquisition Information. 

(a) • * * Information concerning 
proposed acquisition shall not be 
released outside the Government before 
solicitation except for presolicitation 
notices in accordance with 14.205-4(c) 
or 36.302. or long-range acquisition 
estimates in accordance with 5.404. 
or synopses in accordance with 
5.201. * # * 


14.301 f Amended) 

74. Section 142301 is amended by 
removing in paragraph (a) the words 
“formal advertising" and inserting in 
their place the words “sealed bidding '. 

75. Section 14.404-1 is amended by 
removing in paragraph (a)(3) the word 
“readvertised" and inserting in its place 
the word “resolicited". by revising the 
Introductory text of paragraph (c) and 
paragraph (c)(6), by removing in 
paragraph (c)(9) the word 
“Governments” and inserting in its 
place the word “pubHcV, by removing 
in paragraph (d) the word 
“readvertisement'* and inserting in its 
place the word “resoliciting". and by 
revising paragraph (e) to read as 
follows: 

14.404-1 Cancellation of invitations after 
opening. 

• • • • • 

(c) Invitations may be cancelled and 
all bids rejected before award but after 
opening when, consistent with 
paragraph (a)(1) above, the agency head 
determines in writing that— 

• • • • • 

(6) All otherwise acceptable bids 
received are at unreasonable prices, or 
only one bid is received and the 
contracting officer cannot determine the 
reasonableness of the bid price, or no 
responsive bid has been received from m 
responsible bidden 
• • • • • 

(e) Under some circumstances, 
completion of the acquisition after 
cancellation of the invitation for bids 
may be appropriate. 

(1) If the invitation for bids bus beet) 
cancelled for the reasons specified in (c) 
(6) or (7) above, and the agency head 
has authorized in the determination in 
(c) the completion of the acquisition 
through negotiation, the contracting 
officer shall proceed in accordance with 
15.103. 

(2) If the invitation for bids has been 
cancelled for the reasons specified in (c) 
(1). (2), (4), (5). or (9), or for the reasons 
in (c) (6) or (7) and completion through 
negotiation is not authorized under 
(e)(1), the contracting officer shall 
proceed with a new acquisition. 

14.406-4 l Amended I 

70. Section 14.406-4 is amended by 
removing in the introductory text the 
reference “Part 33" and inserting in its 
place the reference “Subpart 33.2“. 

77. Section 14.407-1 is amended by 
revising the first sentence of paragraph 

(a) and the first sentence of paragraph 

(b) to read as follows: 
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§ 14.407-1 General. 

(a) The contracting officer shall make 
a contract award (1) by written notice. 

( 2 ) within the time for acceptance 
specified in the bid or on extension (see 
14 404-1(d)). and (3) to that responsible 
bidder whose bid. conforming to the 
invitation, will be most advantageous to 
the Government, considering only price 
and the price-related factors (see 14.201- 
8) included in the invitation. • * * 

(b) If less than three bids have been 
received, the contracting officer shall 
examine the situation to ascertain the 
reasons for the small number of 
responses. # * * 

• • 4 t t 

14.407- 5 (Removed) 

78. Section 14.407-5 is removed and 
reserved. 

14.408- 1 (Amended) 

79. Section 14.408-1 is amended by 
removing in the introductory text of 
paragraph (a), in the first sentence of 
paragraph (cj. and in the first sentence 
of paragraph (d) the word “office*’ and 
inserting in its place the word “officer”. 

Subpart 14.5—(Amended] 

80. The title of Subpart 14.5 is 

<imended by removing the words 
FORMAL ADVERTISING” and 
inserting in their place the words 
SEALED BIDDING”. 

81. Section 14.501 is amended by 
revising the first sentence of the 
introductory text and by removing in the 
second sentence of the introductory text 
the words “formal advertising” and 
‘nsertingin their place the words 

sealed bidding” as follows: 

14.501 General. 

Two-step sealed bidding is a 
combination of competitive procedures 
designed Id obtain the benefits of sealed 
bidding when adequate specifications 
ire not available. * * * 

'•414 

82 Section 14.502 is amended by 
revising the introductory text of 
paragraph (a), by removing in paragraph 
(a)(1) the words “to permit full and free 
competition”, and by removing in the 
introductory text of paragraph (b) the 
words '‘formal advertising” and 
inserting in their place the words 

* sealed bidding” as follows: 

14.502 Conditions for use. 

(a) Unless other factors require the 
use of sealed bidding, two-step sealed 
bidding may be used in preference to 
negotiation when all of the following 
conditions are present: 


83. Section 14.503-1 is amended by 
revising the first two sentences of 
paragraph (a) by removing in the third 
sentence of paragraph (f)(1) the word 
“office” and inserting in its place the 
word “officer”, and by removing in the 
first sentence of paragraph (i) the words 
"formal advertising” and inserting in 
their place the words “sealed bidding” 
as follows: 

14.503- 1 Step one. 

(a) Requests for technical proposals 
shall be distributed in accordance with 
14.203-1. In addition, requests shall be 
synopsized in accordance with Pari 5. 

• • • • • 

84. Section 14.503-2 is amended by 
revising the introductory text of 
paragraph (a), and by removing in 
paragraph (b) the reference “5.206(b)” 
and inserting in its place the reference 
“5.206(a)(2)” as follows: 

14.503- 2 Step two. 

(a) Sealed bidding procedures shall be 
followed except that invitations for bids 
shall— 

• 4 4 4 1 

85. Section 15.101 is revised to read to 
follows: 

15.101 Definition. 

“Negotiation” means contracting 
through the use of either competitive or 
other-than-competitive proposals and 
discussions. Any contract awarded 
without using sealed bidding procedures 
is a negotiated contract (see 14.101). 

86. Section 15.102 is amended by 
revising the first sentence to read as 
follows: 

15.102 General. 

Negotiation is a procedure that 
includes the receipt of proposals from 
offerors, permits bargaining, and usually 
affords an opportunity to revise their 
offers before award of a contract. * * * 

87. Section 15.103 is revised to read as 
follows: 

15.103 Converting from seated bidding to 
negotiation procedures. 

When the agency head has 
determined, in accordance with 14.404- 
1(e)(1). that an invitation for bids is to 
be cancelled and that use of negotiation 
is appropriate to complete the 
acquisition, the contracting officer may 
negotiate without issuing a new 
solicitation subject to the following 
conditions— 

(a) Prior notice of intention to 
negotiate and a reasonable opportunity 
to negotiate have been given by the 
contracting officer to each responsible 
bidder that submitted a bid in response 
to the invitation for bids: 


(b) The negotiated price is the lowest 
negotiated price offered by any 
responsible bidden and 

(c) The negotiated price is lower than 
the lowest rejected bid price of a 
responsible bidder that submitted a bid 
in response to the invitation for bids. 

15.164 (Removed J 

88. Section 15.104 is removed and 
reserved. 

15.105 (Removed) 

89. Section 15.105 is removed and 
reserved 

15.106-1 (Amended I 

90. Section 15.106-1 is amended by 
removing in the introductory text of 
paragraph (b) the words “(including 
small business restricted advertising)”. 

Subpart 15.2 I Removed ] 

91. Subpart 15.2 is removed and 
reserved. 

Subpart 15.3 (RemovedI 

92. Subpart 15.3 is removed and 
reserved. 

15.401 I Amended | 

93. Section 15.401 is amended by 
adding after paragraph (a) the word 
“and“. by removing paragraph (b). by 
redesignating paragraphic) as 
paragraph (b), and by removing in 
paragraph (b) the words "formal 
advertising” and inserting in their place 
the words “sealed bidding”. 

94. Section 15.402 is amended by 
adding a new paragraph |g) to read as 
follows: 

15.402 General. 

• • • • • 

(g) If. after considering any responses 
to a proper notice of proposed sole 
source contract action (see 5.207(d)(3)). 
the contracting officer determines that 
more than one source can meet the 
Government s needs, the contracting 
officer shall solicit offers using 
competitive procedures. The contracting 
officer shall proceed in accordance with 
5.203 for publicizing and response times. 

15.406-1 (Amended 1 

95. Section 15.406-1 is amended by 
removing in the first sentence of 
paragraph (a) the reference ‘Table 15-2” 
and inserting in its place the reference 
‘Table 15-1” and by redesignating the 
Table 15-2 as Table 15-1. 

96. Section 15.406-5 is amended by 
revising paragraph (c) to read as 
follows: 















15.406-5 Part IV—Representations and 
Instructions. 

• • • • • 

(c) Section M. Evaluation factors for 
award. Identify all factors, including 
price or cost, and any significant 
subfactors that will be considered in 
awarding the contract (sec 15.605(c)) 
and state the relative Importance the 
Government places on those evaluation 
factors and subfactors. 

15.407 I Amended 1 

97. Section 15.407 is amended by 
removing in the first sentence of 
paragraph (b) the reference "(see 
15.213(d))" and the words "for 
applications specified in 15.213(b)(1))". 

15.408 (Amended] 

98. Section 15.408 is amended by 
removing in paragraph (a) the words 
"the policy in 15.105 and’* and by 
removing in paragraph (a) the words 
"Part 5" and inserting in their place the 
words "Parts 5 and 6". 

15.411 f Amended) 

99. Section 15.411 is umended by 
removing in the first sentence of 
paragraph (a) the words "formal 
advertising" and inserting in their place 
the words "sealed bidding". 

100. Section 15.501 is amended by 
revising the definition of "Unsolicited 
proposals" to read as follows: 

15.501 Definitions. 

• • • • • 

"Unsolicited proposal" means a 
written proposal that is submitted to an 
agency on the inilative of the submitter 
for the purpose of obtaining a contract 
with the Government and which is not 
in response to a formal or informal 
request (other than on agency request 
constituting a publicized general 
statement of needs). 

101. Section 15.502 is revised to read 
as follows: 

15.502 Policy. 

Agencies shall encourage the 
submission of unsolicited research 
proposals and avoid organizational or 
regulatory constraints that may inhibit 
generation and acceptance of innovative 
and unique research ideas from 
prospective contractors. Other 
unsolicited proposals may be accepted 
(see 15.507). 

15.503 (Amended) 

102. Section 15.503 is amended bv 
removing in paragraph (c)(1) the word 
"or" and inserting in its place the word 
"and", by removing in paragraph (d) the 
words "broad agency announcements" 
and inserting in their place the words "a 
publicized general statement of agency 


needs", and by removing in paragraph 
(c) the word "or" and inserting in its 
place the word "and". 

103. Section 15.506-2 is amended by 
revising paragraph (a)(1)' and by adding 
In paragraph (a)(2) a comma after the 
word "technical" as follows: 

15.506-2 Evaluation. 

(a]*** 

(1) Unique and innovative methods, 
approaches, or concepts demonstrated 
by the proposal. 

•Alt* 

104. Section 15.507 is amended by 
revising paragraphs (a) and (b) to read 
as follows: 

15.507 Contracting methods. 

(a) A favorable comprehensive 
evaluation of an unsolicited proposal 
does not, in itself, justify awarding a 
contract without providing for full and 
open competition. Agency contact points 
shall return an unsolicited proposal to 
the offeror, citing reasons, when its 
substance— 

(1) Is available to the Government 
without restriction from another source: 

(2) Closely resembles a pending 
competitive acquisition requirement: or 

(3) Does not demonstrate an 
innovative and unique method, 
approach, or concept. 

(b) The contracting officer may 
commence negotiation only when— 

(1) The unsolicited proposal has 
received a favorable comprehensive 
evaluation: 

(2) The unsolicited proposal is not of 
the character described in 15.507(a); 

(3) The agency technical office 
sponsoring the contract supports its 
recommendation with facts and 
circumstances that preclude 
competition, including consideration of 
the evaluation factors in 15.506-2(a). 
furnishes the necessary funds, and 
provides the certification required by 
6.303-2(b); 

(4) The contracting officer has 
complied with the synopsis 
requirements of Subpart 5.2; and 

(5) The contracting officer has 
executed any justification and obtained 
any approval or determination and 
findings that is required by Subpart 6.3. 

• • • • • 

105. Section 15.001 is amended by 
revising the definition of "Discussion" to 
read as follows: 

15.601 Definitions. 

• • • • • 

"Discussion," as used in this subpart, 
means any oral or written 
communication between the 
Government and an offeror (other than 
communications conducted for the 


purpose of minor clarification), whether 
or not initiated by the Government, that 
(a) involves information essential for 
determining the acceptability of a 
proposal, or (b) provides the offeror an 
opportunity to revise or modify its 
proposal. 

• ♦ • • • 

15.602 (Amended) 

106. Section 15.602 is amended by 
removing in paragraph (b) the words 
"sole source award or to". 

107. Section 15.605 is amended by 
revising paragraph (e) to read as 
follows: 

15.605 Evaluation factors. 

• • • • • 

(e) The solicitation shall clearly s(a!e 
the evaluation factors, including price or 
cost and any significant subfactors, that 
will be considered in making the source 
selection and their relative importance 
(see 15.400—5(c)), Numerical weights, 
which may be employed in (he 
evaluation of proposals, need not be 
disclosed in solicitations. The 
solicitation shall inform offerors of 
minimum requirements that apply to 
particular evaluation factors and 
significant subfactors. 

15.606 [Amended] 

108. Section 15.606 is amended by 
removing in paragraph (c) the reference 
"15.407(b)(8)" and inserting in its place 
the reference "15.407(c)(8)". 

109. Section 15.608 is amended by 
redesignating the introductory teal as 
paragraph (a), redesignating paragraphs 
(a) and (b) as paragraphs (a)(1) and 

(a) (2), and redesignating paragraphs 

(b) (1) through (b)(4) as paragraphs 
U)(2)(i) through (a)(2)(iv); by adding a 
sentence in paragraph (a) following the 
first sentence; and by adding a new 
paragraph (b) to read as follows: 

15.606 Proposal evaluation. 

(a) * * * An agency shall evaluate 
competitive proposals solely on the 
factors specified In the solicitation. 

• • • • « 

(b) All proposals received in response 
to a solicitation may be rejected if the 
agency head determines in writing 
that— 

(1) All otherwise acceptable proposals 
received are at unreasonably prices; 

(2) The proposals were not 
independently arrived at in open 
competition, were collusive, or w f ere 
submitted in bad faith (see Subpart 3.3 
for reports to be made to the 
Department of justice): 

(3) A cost comparison as presented in 
OMB Circular A-76 and Subpart 7.3 
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shows that performance by the 
(Government is more economical; or 
(4) For other reasons, cancellation is 
dearly in the Government's interest 

15.609 | Amended 1 

110. Section 15.609 is amended by 
removing in the second sentence of 
paragraph (a) the word “is" and 
inserting In its place the words "shall 
be” and by revising the reference in 
paragraph (c) to read T5.1001(b)". 

111. Section 15.610is amended by 
removing paragraphs (a)(1). (a)(3). and 
(a)(5); by redesignating paragraph (a)(2) 
ts paragraph (a)(1). redesignating 
paragraph (a)(4) as paragraph (a)(2). and 
redesignating paragraph (a)(6) as 
paragraph (a)(3); by adding after 
paragraph (a)(2) the word "or"; and by 
revising the introductory text of 
paragraph (a)(3) to read as follows: 

15.610 Written or oral discussion. 

(a) * 

(3) In which it can be clearly 
demonstrated from the existence of full 
ind open competition or accurate prior 
:ost experience with the product or 
service that acceptance of the most 
favorable initial proposal without 
discussion would result in the lowest 
overall cost to the Government at a fair 
and reasonable price; provided, that— 

15.611 (Amended) 

112. Section 15.611 is amended by 
removing in paragraph (d) the words 

consistent with the established 
evaluation factors" and inserting in their 
place the words "considering price and 
the other factors included in the 
solicitation (but see 15.608(b))". 

15.612 I Amended I 

113. Section 15.012 is amended by 
removing in the second sentence of 
paragraph (d)(2) the word 

recommendation" and inserting in its 
place the word "decision" and by 
removing in paragraph (f) the reference 
*15.1002" and inserting in its place the 
reference "15.1003", 

15.600 (Amended) 

114. Section 15.800 is amended by 
removing in paragraph (b) the words 
"formal advertising" and inserting in 
their place the words "sealed bidding". 

115. Section 15.002 is amended by 
revising paragraph (a) to read as 
follows: 

15.602 Policy. 

(a) 10 U.S.C. 2306(f) and 41 U.S.C. 
254(d) provide that atl executive 
agencies shall require a prime contractor 
or any subcontractor to submit and 
certify cost or pricing data under certain 
circumstances. The Acts also require 


inclusion of contract clauses that 
provide for reduction of the contract 
price by any significant amounts that 
such price was increased because of 
submission of contractor or 
subcontractor defective cost or pricing 
data. 


15.604- 1 (Amended) 

116. Section 15.804-1 is amended by 
removing in the first sentence of 
paragraph (b) the word “Regulation". 

15.804- 2 (Amended) 

117. Section 15.804-2 is amended by 
removing all references to the figure 
**$500,000" throughout the section and 
inserting in its place the figure 
"$100,000"; by removing in the first 
sentence of paragraph (a)(1)(H) the 
words "formally advertised" and 
inserting in their place the words 
"sealed bid": by removing in the second 
sentence of paragraph (a)(l)(ii) the 
figures *$150,000". $350,000", and 
*$200,000** and inserting in their places 
the figures * $30,000". $70,000" and 
"$40,000". respectively. 

15.604- 3 I Amended) 

118. Section 15.804-3 is amended by 
removing in the second sentence of 
paragraph (c)(7) and in the first sentence 
of paragraph (e) the figure "$500,000" 
and inserting in its place the figure 
**$ 100 , 000 ". 

15.804- 4 (Amended I 

119. Section 15.804-^1 is amended by 
removing in paragraphs (h)(1) and (h)(2) 
the figure *$500,000" and inserting in its 
place the figure "$100,000". 

15.804- 6 | Amended ] 

120. Section 15.804-6 is amended by 
removing in paragraph (b)(2) the 
reference to ‘Table 15-3" and inserting 
in its place a reference to ‘Table 15-2". 
by redesignating "Table 15-3" as ‘Table 
15-2". by removing in the paragraph of 
Table 15-2 entitled "Subcontracted 
Items" the figure *$500,000" and 
inserting in its place the figure 
*$100,000". and by removing in 
paragraph (g)(2)(H) the figure "$500,000" 
and inserting in its place the figure 
"$100,000". 

15.805- 2 | Amended 1 

121. Section 15.805-2 is amended by 
removing in paragraph (a) the words 
"price quotations** and inserting in their 
place the words "proposed prices" and 
by removing throughout paragraph (b) 
the word "quotations** and inserting in 
its place the words "proposed prices". 


15.806 (Amended 1 

122. Section 15.806 is amended by 
removing throughout paragraph lb) the 
figure *$500,000" and inserting in its 

place the figure *$100,000**. 

» 

15.808 (Amended) 

123. Section 15.808 is amended by 
removing in paragraphs (a)(6) and (a)(7) 
the figure "$500,000" and inserting in its 
place the figure $100,000". 

Subpart 15.10 I Amended I 

124. Subpart 15.10 is amended by 
revising the title tp read: "Subpart 
15.10—Preaward, Award, and 
Postaward Notifications. Protests, and 
Mistakes". 

15.1001 I Amended) 

125. Section 15.1001 is amended by 
revising the title to read "15.1001 
Notifications to unsuccessful offerors.": 
removing the references after 
paragraphs (a)(2) through (a)(4); and 
removing in paragraph (c)(3) the words 
"and subject to the exceptions in 
15.1001(a)". 

15.1002.15.1003.15.1004 (Redesignated 1 

126. Sections 15.1002, 15.1003. and 

15.1004 arc redesignated as sections 
15.1003.15.1004. and 15.1005, 
respectively. New section 15.1002 Is 
added to read as follows: 

15.1002 Notification to successful offeror. 

The contracting officer shall award a 
contract with reasonable promptness to 
the successful offeror (selected in 
accordance with 15.611(d)) by 
transmitting written notice of the award 
to that offeror (but see 15.606(b)). 

15.1003 l Amended 1 

127. Newly redesignated section 

15.1003 is umended by adding in 
paragraph (a) the word "alone** after the 
word "price". 

15.1004 (Amended) 

128. Newly redesignated section 

15.1004 is amended by removing the 
words "formal advertising" and 
inserting in their place the words 
"sealed bidding". 

PART 16—TYPES OF CONTRACTS 

129. Section 16.102 is amended by 
removing in paragraph (a) the words 
"formal advertising" and inserting in 
their place the words "sealed bidding**: 
and revising the second sentence of 
paragraph (d| to read as follows: 

18.102 Policies. 

• • • • • 
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(d) * Minimum requirements for 
the content of D&Fi required by this 
part are specified in 1.704. 

130. Section 10.103 is amended by 
revising paragraph (d)(3) to read as 
follows: 

16.103 Negotiating contract type. 

• • • • • 

(d) * * * 

(3) Awards made on the set-aside 
portion of sealed bid solicitations 
partially set aside for either small 
business or labor surplus area concerns 

131. Section 16.104 is amended by 
removing in the first sentence of 
paragraph (b) the parenthetical 
reference “(see 15.805-2),”: and revising 
the second sentence of paragraph (b) to 
read as follows: 

16.104 Factors In selecting contract types. 

• • t • • 

(b) The degree to which price 
analysis can provide a realistic pricing 
standard should be carefully considered. 
(See 15.808-2.) 

• • • • • 

16.203-2 |Amended) 

132. Section 16.203-2 is amended by 
removing in the fourth sentence of the 
introductory text the works “formally 
advertised” and inserting in their place 
the words “sealed bid”. 

16.301-3 (AmendedI 

133. Section 16.301-3 is amended by 
removing in paragraph (c)(2) the 
reference “41 U.S.C 254(b). 257(c).“ and 
inserting in its place the reference “41 
U.S.C. 254(b). 257(b)"; and in paragraph 
(d) removing the reference '15.903(e)" 
and inserting in this place the reference 
"15.903(d)". 

16.306 (Amended) 

134. Section 16.306 is amended by 
removing in paragraph (c)(2) the 
reference “(see 15.903(c))." and inserting 
in its place the reference “(see 
15.903(d))” 

16.603-3 | Amended | 

135. Section 16,003-3 ia amended by 
removing in paragraph (b) the words 
“practicable, or" inserting in their place 
the words "is required by Part 6; or *\ 

136. Section 16.703 is amended by 
removing paragraph (c)(2). redesignating 
paragraph (c)(3) as (c)(2). revising 
paragraphs (d)(l)(i). (d)[l)(iii). and (d) 
(2)(iii). and adding paragraph (d)(2)(iv) 
as follows: 

16.703 Basic ordering agreements. 

• • • • • 

(«!)•*• 
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(!)••• 

(1) Obtain competition in nccorduncc 
with Part 6: 

• • f « • 

(iii) Sign or obtain any applicable 
justifications and approvals, and any 
determination and findings, in 
accordance with l.G02-l(b). and comply 
with other requirements, as if the order 
were a contract awarded independently 
of a basic ordering agreement. 

• • • • 4 

( 2 ) • * • 

(iii) If applicable, cite the authority 
under 6.302 in each order. 

(iv) Comply with 5203 when synopsis 
is required by 5.201. 

• • • • • 

PART 17—special contracting 
METHODS 

17.102- 2 I Amended | 

137. Seclion 17.102-2 is amended by 
removing in Ihe second sentence of 
paragraph (a) the words "formally 
advertised" and inserting in their place 
the words “sealed bidding*': and 
removing the words "(either competitive 
or noncompetitive)". 

137a. Section 17.102-3 is amended by 
revising the fifth sentence of paragraph 
(d)(4) to read as follows: 

17.102- 3 Objectives. 

• • • • • 

(d) * * • 

(4) * * # The head of a contracting 
uctivity or a designee may authorize Ihe 
use of a solicitation requesting only 
multiyear prices provided it is found 
that such u solicitation is in the 
Government's interest, and that dual 
proposals are not necessary to meet the 
objectives listed in 17.102-3fa). 

17.103- 1 I Amended 1 

138. Section 17.103-1 is amended by 
removing in paragraphs (c) and (e) in 
four places, the words “formal 
advertising’* and inserting in their place, 
the words “sealed bidding". 

17.103- 4 (Amended) 

139. Section 17.103-4 is amended by 
removing in paragraph (c) the word 
“noncompetitive'* and inserting in its 
place Ihe words "sole source”. 

140. Section 17.104-2 is amended by 
revising paragraph (b) to read to 
follows: 

17.104- 2 Multiyear subcontracts. 

• • • « • 

(b) Multiyear subcontracts may be 
particularly desirable under a multi-year 
prime contract awarded without full and 
open competition, since effective 


competition at the subcontract level may 
be enhanced nnd the attendant cost 
reductions realized the prime contractor 
and the Government. 

141. Section 17.265 is amonded by 
revising paragraph (b) to read as 
follows: 

17.205 Documentation. 

* • • • « 

(b) Any justifications and approvals 
and any determination and findings 
required by Part 6 shall specify both the 
basic requirement and the increase 
permitted by the option. 

142. Section 17,207 is amended by 
removing in paragraph (c)(2) the word 
“and”; adding in paragraph (c)(3), 
following "considered." the word “and ; 
adding paragraph (c)(4); and revising Ihe 
first sentence of paragraph (f) as 
follows: 

17.207 Exercise of options 
• • • • • 

(c) * % • 

(4) The option was synopsized in 
accordance with Part 5 unless exempted 
by 5.202(a)(10) or other appropriate 
exemptions in 5.292. 

• • • • • 

(f) Before exercising an option. Ihe 
contracting officer shall determine that 
such uction is in accordance with the 
terms of the option, the requirements o( 
this section, and Part 6. * * * 

• » * * • 

143. Section 17.504 is amended by 
revising paragraphs (d)(1) and (d)(3) to 
read as follows: 

17.504 Ordering procedures. 

• • • • • 

(d) * * • 

(1) If a justification and approval or a 
determination and findings (DAFT is 
required by law or regulation, the 
servicing agency shall execute and’issue 
the justification and approval or l)AF\ 
The requesting agency shall furnish the 
serv icing agency any information 
needed to make the justification and 
approval and the DAF\ 

• • • • • 

(3) The servicing agency is 
responsible foi «.ompli»ince with all 
other legal or regulatory requirements 
applicable to the contract including (i) 
having adequate statutory authority for 
the contractual uction and (ii) complying 
fully with the competition requirements 
of Purl 6 (see 6.002}. 
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PART 19—SMALL BUSINESS AND 
SMALL DISAOVANTAGED BUSINESS 
CONCERNS 

19.101 (Amended) 

144. Section 19.101 Is amended by 
amoving the definition of the term 

Small business restricted advertising”. 

19.302 (Amended) 

145. Section 19.302 is amended by 
amoving in paragraph (d)(1) the words 
’ formally advertised" and inserting in 
their place the words "sealed bid". 

19.501 (Amended) 

146. Section 19.501 is amended by 
adding at the end of paragraph (a) the 
reference "(see 8.203)"; and removing in 
the fourth sentence of paragraph (c) the 
reference “19.502-2(a)" and inserting in 
itB place the reference "19.502-2". 

147. Section 19.502-4 is revised to read 
as follows: 

19.502-4 Methods of conducting set- 
asides. 

(a) Total and partial small business 
set-asides muy be conducted by using 
scaled bids (see Part 14) or competitive 
p oposals (see Part 15). (See Part 6 for 
competition requirements.) 

(b) Except for offers on the non-set- 
uside portion of partial set-asides, offers 
received from concerns that do not 
qualify as small business concerns shall 
be considered nonresponsive and shall 
be rejected. 

19.507 |Amended) 

148. Section 19.507 is amended by 
removing from the second sentence of 
paragraph (a) the words "formal 
advertising" and inserting in their place 
the words "sealed bidding". 

19.702 I Amended] 

149. Section 19.702 is amended by 
removing in the first sentence of 
paragraph (a)(2) the words "formally 
ndvertised" and inserting in their place 
»he words "sealed bid". 

19.705- 4 (Amended) 

150. Section 19.705-4 is amended by 
removing in the first sentence of 
paragraph (b) the words "formally 
advertised" and inserting in their place 
the words "sealed bid". 

19.705- 5 (Amended I 

151. Section 19.705-5 is amended by 
removing in paragraph (b) the reference 
"19.703(a) (2) and (3)" and inserting in 
Uk place the reference "19.702(a) (1) and 
Up: and removing the reference 
"19.705" and inserting in its place ihe 
reference "19.704". 


19.706 (Amended) 

152. Section 19.708 is amended by 
removing in the second sentence of 
paragraph (b) the words "formal 
advertising" and inserting in their place 
the words "sealed bidding". 

19.609-1 (Amended! 

153. Section 19.809-1 is amended by 
removing the third sentence in 
paragraph (a) and removing and 
reserving paragraph (b)(1). 

PART 20—LABOR SURPLUS AREA 
CONCERNS 

154. Section 20.204 is amended by 
revising paragraph (a) and removing the 
first sentence of paragraph (b) as 
follows: 

20.204 Award procedures. 

(a) The contracting officer shall award 
contracts involving total LSA set-asides 
by using sealed bids (see Part 14) or 
competitive proposals (sec Part 15). See 
Part 6 for competition requirements. 


20.205 I Amended 1 

155. Section 20.205 is amended by 
removing in paragraph (a) the word 
"advertising" and inserting in its place 
the words "sealed bidding". 

20.206 | Removed] 

156. Section 20.206 is removed. 

PART 25—FOREIGN ACQUISITION 

157. Section 25.402 is amended by 
adding paragraph (d) to read as follows: 

25.402 Policy. 

• • • • • 

(d) Acquisitions of eligible products 
are subject to the requirements of Part 6. 
The use of the authorities cited in 6.302- 
3(a)(2)(i) or 6.302-7 requires compliance 
with 0.303-1 (d). 

PART 27—PATENTS. DATA, AND 
COPYRIGHTS 

158. Section 27.104 Is amended by 
revising paragraph (e) to read as 
follows: 

27.104 General guidance. 

• • • • • 

(e) The Government acquires supplies 
or services on a competitive basis in 
accordance with Part 6. but it is 
important that the efforts directed 
toward full and open competition not 
improperly demand or use data relating 
to private developments. 


27.203- 1 I Amended | 

159. Section 27.203-1 is amended by 
removing in paragraph (b)(2)(i) the 
words "formally advertised" and by 
removing in paragraph (b)(2)(ii) the 
words "formal advertising" and 
inserting in their place the words 
"sealed bid". 

27.203- 2 I Amended I 

ICO. Section 27.203-2 is amended by 
removing in the title and in paragraph 
(a) the words "formerly advertised" and 
inserting in their place the words 
"sealed bid". 

27.302 1 Amended] 

101. Section 27.302 is amended by 
removing in the second sentence of 
paragraph (a)(1) the words "free 
competition and" and inserting in their 
place the words "full and open 
competition and free". 

27.304-1 (Amended) 

162. Section 27.304-1 is amended by 
removing in paragraph (a)(2) the words 
"free competition and" and inserting in 
their place the words "full and open 
competition and free". 

PART 26— BONDS AND INSURANCE 

26.000 (Amended 1 

163. Section 28.000 is amended by 
removing the word "advertised" from 
the first sentence and inserting in its 
place the words "sealed bid". 

PART 29-TAXES 

29.401-3 [Amended] 

164. Section 29.401-3 is amended by 
removing the word "Advertised" from 
the title and inserting in its place the 
words "Sealed bid"; and removing in 
paragraph (a) the words "formal 
advertising" and inserting in their place 
the words "sealed bidding". 

PART 30-COST ACCOUNTING 
STANDARDS 

30.000 | Amended | 

165. Section 30.000 is amended by 
removing the words "formally 
advertised" from the third sentence and 
inserting in their place the words 
"sealed bid". 

30.301 (Amended! 

166. Section 30.301 is amended by 
removing in paragraph (b)(1) the words 
"Formally advertised" and inserting in 
their place the words "Scaled bid". 
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PART 32—CONTRACT FINANCING 

32.401 (Amended) 

107. Section 32.401 is amended by 
removing the words “formally 
advertised" and inserting in their place 
the words "sealed bid". 

168. Section 32.405 is amended by 
removing in the section title the words 
"formally advertised" and inserting in 
their place the words "sealed bid" and 
revising the second sentence of 
paragraph (a) to read as follows: 

32.405 Applying Rub. L 85-804 to advance 
payments under sealed bid contracts. 

(a) * * * These advance payments may 
be made at or after award of sealed bid 
contracts as well as negotiated 
contracts. 


32.410 (Amended! 

169. Section 32.410 is amended by 
removing in paragraph (a)(1) of the 
clause the words "(formally advertised)" 
and inserting in their place the words 
"(sealed bid)". 

PART 34—MAJOR SYSTEM 
ACQUISITION ^ 

170. Section 34.002 is amended by 
revising paragraphs (u) and (b) to read 
as follows: 

34.002 Policy. 

• • • * • 

(a) Promote innovation and full and 
open competition in the development of 
major system concepts by (1) expressing 
agency needs and major system 
acquisition program objectives in terms 
of the agency's mission and not in terms 
of specified systems to satisfy needs, 
and (2) focusing agency resources and 
special management attention on 
activities conducted in the initial stage 
of major programs: and 

(b) Sustain effective competition 
between alternative system concepts 
and sources for as loog^as it is 
beneficial. (See Part 0 for competition 
policies.) 

171. Section 34.005-1 is amended by 
revising the first sentence of paragraph 
(a) to read as follows: 

34.005-1 Competition. 

(a) The program manager shall, 
throughout the acquisition process, 
promote full and open competition and 
sustain effective competition between 
alternative major system concepts and 
sources, ns long as it is economically 
beneficial and practicable to do so. * • * 

• • • • • 

172. Section 34.005-2 is amended by 
revising paragraph (a)(2) and the 
introductory text of paragraph (b): and 


removing from paragraph (c) the 
acronym "RFP" and inserting in its place 
the word "solicitation". 

34.005-2 Mission-oriented solicitation. 

(a) • • • 

(2) If appropriate, hold a 
presolicitation conference (see 15.404) 
and/or send copies of the proposed 
solicitation to all prospective offerors 
for their comments. After evaluation of 
these comments, the solicitation should 
be revised, if appropriate. 

(b) The contracting officer shall send 
the final solicitation to all prospective 
offerors. It shall— 

• * • • • 

173. Section 35.006 is amended by 
revising paragraph (a) to read os 
follows: 

35.006 Contracting methods and contract 
type. 

(a) In RAD acquisitions, the precise 
specifications necessary for sealed 
bidding are generally not available, thus 
making negotiation necessary. However, 
the use of negotiation in RAD 
contracting does not change the 
obligation to comply with Part B. 

• • * • • 

PART 36-CONSTRUCTION AND 
ARCHITECT-ENGINEER CONTRACTS 

174. Section 36.103 is amended by 
revising paragraph (a) to read as 
follows: 

36.103 Methods of contracting. 

(a) Contracting officers shall acquire 
construction using sealed bid 
procedures if the conditions in 6.401(a) 
apply, except that sealed bidding need 
not be used for construction contracts to 
be performed outside the United States, 
its possessions, or Puerto Rico. (See 
■6.401 (b)(2).) 

• • « « • 

36.203 (Amended) 

175. Section 36.203 is amended by 
removing in paragraph (b) the words 
"formal advertising" and inserting in 
their place the words "sealed bidding". 

36.205 I Amended I 

176. Section 36.205 is amended by 
removing in paragraph (b) the 
parenthetical phrase "(both invitations 
for bids and requests for proposals)". 

Subpart 36.3—(Amended I 

177. Subpart 36.3 is amended by 
removing in the title the words 
"FORMAL ADVERTISING" and 
inserting in their place the words 
"SEALED BIDDING". 


36.301 (Amended I 

17a Section 36.301 is amended by 
removing the words "formal 
advertising" and inserting in their place 
the words "sealed bidding". 

179. Section 36.302 is amended by 
removing in paragraph (b)(6) the word 

. "preinvitation" and inserting in its place 
the word "presolicitation": and adding 
paragraph (b)(9) to read as follows: 

36.302 Presolicitation notices. 

. • • • • • 

(b) * * * 

(9) Be publicized in the Commerce 
Business Daily in accordance with 5.204. 

36.303 (Amended) 

180. Section 36.303 is amended by 
adding in paragraph (a), following the 
parenthetical sentence, another 
parenthetical statement "(but see &203 
and 14.202-1)"; and removing in 
paragraph (d) the word "preinvitatian” 
and inserting in its place the word 
"presolicitation". 

36.401 (Reserved) 

181. Section 36.401 is removed and 
reserved. 

182. Section 36.601 is amended by 
removing in the third sentence the 
words "formal advertising" and 
inserting in their place the word 
"solicitation" and adding a fourth 
sentence as follows: 

36.601 Policy. 

• * * Compliance with the procedures 
in this subpart will constitute a 
competitive procedure in the acquisition 
of architect-engineer services (see 
6.102(d)(1)). 

PART 37—SERVICE CONTRACTING 

183. Section 37.105 is revised to read 
as follows: 

37.105 Competition in service contracting 

(a) Unless otherwise provided by 
statute, contracts for services shall be 
awarded through sealed bidding 
whenever the conditions in 6.401(a) are 
met (except see 6.401(b)). 

(b) The provisions of statute and Pari 
6 of this regulation requiring competition 
apply fully to service contracts. The 
method of contracting used to provide 
for competition may vary with the type 
of service being acquired and may not 
necessarily be limited to price 
competition. 

164. Section 37.205 is amended by 
revising paragraph (b)(3) to read as 
follows: 

37.205 Management controls. 
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ibr * • 

(3) Contracts are competitively 
awarded in accordance with Part 0 to 
ensure that costs are reasonable and to 
avoid charges of favoritism: 


PART 38—FEDERAL SUPPLY 
SCHEDULE CONTRACTING 

185. Section 38.101 is amended by 
revising the second sentence of 
paragraph (a) to read as follows: 

38.101 General. 

(a) * * * Indefinite delivery 
contracts including requirements 
contracts are awarded, using 
competitive procedures, to commercial 
firms to provide supplies and services at 
stated prices forgiven periods of 
time.* * * 

• • • • • 

186. Section 38.102-1 is amended by 
; tiding a sentence to paragraph (a) 
following the first sentence, to read as 

follows: 

38.102- 1 Single-award schedules. 

(a) • * * All responsible firms may 
submit offers In response to a 
solicitation for a single-award schedule 
contract.* * # 

• • • • 

187. Section 38.102-2 is amended by 
adding a sentence to paragraph (a), 
following the first sentence, 

rt designating the existing paragraph (c) 
as paragraph (d), and adding a new 
paragraph (c) to read as follows: 

30.102- 2 Multiple-award schedules. 

(«J * * * AH responsible firms may 

submit offers in response to a 
solicitation for multiple award schedule 
contract*. * * * 

• « # • 

(ej Prices under the multiple-award 
>t hedule program are based on 
discounts from commercial pricelists. 
Contracts are awarded after the 
hedules contracting officer determines 
that the prices, terms, nnd conditions 
offered are fair and reasonable. Orders 
placed by ordering offices in accordance 
with 8.405-1 will result in the lowest 
overall cost alternative to meet the 
needs of the Government (see 
8.102(d)(3).) 

• • • • • 

188. Section 38.102-3 is amended by 
removing paragraph (b); redesignating 
paragraphs (c) and (d) as paragraphs (b) 
nnd [cY and revising the first sentence of 
redesignated paragraph (b) to read as 
follows: 

3S. 102-3 New Item Introductory Scliedule. 


(b) The NUS is published 
approximately four times a year and is 
cumulative. * * * 

• • • • * 

189. Section 38.203 is amended by 
adding two new sentences in puragruph 
(u) preceding the first sentence ns 
follows: 

38.203 Solicitation preparation. 

(a) Schedule contracting officers shall 
comply with the policies and procedures 
of Part 5 and Part 6. All responsible 
sources shall be allowed to submit 
offers in response to solicitations for 

Federal Supply Schedule contracts. 

• • • 

• • • • • 

PART 42—CONTRACT 
ADMINISTRATION 

190. Section 42.1106 is amended by 
revising the criterion of Criticality 
Designator A to read as follows: 

42.1105 Assignment of criticality 
designator. 


CrifetHy 

ttr-vgru 

lor 

Criterion 

A 

Onveaf comrocw, njjtfog ox M»d cor*ad» 
Subcan U 21 contract* c*mg Vw ft***- 
*y n 6302-2 (un umI and eompaSng ugtrv 
CyT and contr ads lor tmpf tyttomt 


• • • • • 

PART 44—SUBCONTRACTING 
POLICIES AND PROCEDURES 

44.201-2 (Amended) 

191. Section 44.201-2 is amended by 
removing in paragraph (b)(2) at the end 
of the sentence, the “period’* and adding 
M ; except that for DOD. Coast Guard, 
and NASA, the amounts shall be the 
greater of the small purchase limitation 
in Part 13 or 5 percent of the total 
estimated cost of the prime contract/* 

192. Section 44.204 is amended by 
adding a sentence to paragraph (b) 
following the first sentence, and by 
removing in paragraph (e) the word 
“appropriate" as follows: 

44.204 Contract clauses. 

• • i • • 

(b) * * * If the contracting office is in 
DoD, the Coast Guard, or NASA, the 
contracting officer shall use the clause 
with its Alternate I. * * * 

• • • • • 

193. Section 44.302 is amended by 
revising the first and second sentences 
in paragraph (a) to read as follows: 


44.302 Requirements. 

(a) Except as provided In paragraph 
(b) below, a CPSR shall be conducted 
for each contractor whose sales to the 
Government, using other than sealed bid 
procedures are expected to exceed $10 
million during the next 12 months. Such 
sales Include those represented by 
prime contracts, subcontracts under 
Government prime contracts, and 
modifications (except when the 
negotiated price is based on established 
catalog or market prices of commercial 
items sold in substantial quantities to 
the general public, or is set by law or 
regulation). * * * 

• # • • • 

PART 47-TRANSPORTATION 

47.200 (Amended| 

194. Section 47.200 is amended by 
removing in the introductory text of 
paragraph (a) the words “formally 
advertised" and inserting In their place 
the words “sealed bid". 

47.206- 1 (Amended I 

195. Section 47.206-1 is amended by 
removing the section number and title 
and redesignating the text as section 
47.206. 

47.206- 2 (Removed) 

196. Section 47.206-2 is removed. 

47.301-2 (Amended) 

197. Section 47.301-2 is amended by 
removing In the first sentence the word 
“bids" and inserting in its place the 
word “offers" 

PART 49—TERMINATION OF 
CONTRACTS 

198. Section 49.402-6 is amended by 
revising paragraph (b) to read os 
follows: 

49.402-6 Repurchase against contractor’s 
account 

• • • • • 

(b) If the repurchase is for a quantity 
not over the undelivered quantity 
terminated for default, the Default 
clause authorizes the contracting ofTlcer 
to use any terms and acquisition method 
deemed appropriate for the repurchase. 
However, the contracting officer shall 
obtain competition to the maximum 
extent practicable for the repurchase. 
The contracting officer shall cite the 
Default clause as the authority. If the 
repurchase is for a quantity over the 
undelivered quantity terminated for 
default, the contracting officer shall 
treat the entire quantity as a new 
acquisition. If the repurchase is for a 
quantity over the undelivered quantity 
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terminated for default, the contracting 
officer shall treat the entire quantity as 
a new acquisition. 

199. Section 49.405 is amended by 
revising the second sentence to read as 
follows: 

49.405 Completion by another contractor. 

* • * The new contract may be the 
result of sealed bidding or any other 
appropriate contracting method or 
procedure.* * * 

PART 50—EXTRAORDINARY 
CONTRACTUAL ACTIONS 

200. Section 50.203 is amended by 
revising paragraph (a)(3) and adding to 
the end of the second sentence of 
paragraph (c) ", or FAR 15.103.". 

50.203 Limitations on exercise of 
authority. 

• • • • • 

(a) * * * 

(3) Providing for other than full and 
open competition for award of contracts 
for supplies or services; or 

• • • • • 

PART 52—SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES 

201. Section 52.203-2 is amended by 
revising the introductory text; by 
removing in the title of the provision the 
date "1984" and inserting "1985" in its 
place; by removing in paragraph (a)(2) 
the words "formally advertised" and 
inserting in their place the words 
"sealed bid"; and by removing both 
derivation lines following "(end of 
provisions)" as follows: 

52.203- 2 Certificate of Independent Price 
Determination. 

As prescribed in 3.103-1. insert the 
following provision. If the solicitation is 
a Request for Quotations, the terms 
"Quotation" and "Quoter" may be 
substituted for "Offer" and "Offeror." 

52.203- 4 [Amended] 

202. Section 52.203-4 is amended by 
removing from the second sentence of 
the introductory text the words 
"Offeror" and "Offer" and inserting in 
their place the words "Offer" and 
Offeror." 

203. Section 52.207-1 is amended by 
removing in the section title the word 
"(Advertised)" and inserting in its place 
the words "(Sealed-Bid)"; revising the 
introductory paragraph; removing in the 
title of the provision the words 
"(ADVERTISED) (APR 1984)" and 
inserting in their place the words 
"(SEALED-BID) (APR 1985)"; and by 


removing following the derivation line 
"(End of provision)", as follows: 

52.207-1 Notice of Cost Comparison 
(Sealed-Bid). 

As prescribed in 7.305(a), insert the 
following provision: 


52.214- 1 (Amended) 

204. Section 52.214-1 is amended by 
removing in the section title the words 
"Formal Advertising" and inserting in 
their place the words "Sealed Bidding"; 
removing in the introductory text the 
words "in all invitations, for bids"; 
removing in the title of the provision the 
words "FORMAL ADVERTISING (APR 
1984) and inserting in their place the 
words "SEALED BIDDING (APR 1985)"; 
removing the definition "Advertised"; 
removing in the definitions "Offer" and 
"Solicitation" the words "formal 
advertising" and inserting in their place 
the words "sealed bidding"; and 
removing the derivation line following 
"(End of provision)". 

52.214- 2 (Amended) 

205. Section 52.214-2 is amended by 
removing in the section title the words 
"Formal Advertising" and inserting in 
their place the words "Sealed Bidding"; 
removing in the title of the provision the 
words "FORMAL ADVERTISING (APR 
1984)" and inserting in their place the 
words "SEALED BIDDING (APR 1985)"; 
and removing both derivation lines 
following "(End of provision)". 

52.214- 3 (Amended) 

206. Section 52.214-3 is amended by 
inserting a colon after the word 
"provision" in the introductory text and 
removing the remainder of the sentence. 

207. Section 52.214-10 is amended by 
removing in the Section title the words 
"Formal Advertising" and inserting in 
their place the words "Sealed Bidding": 
removing in the introductory text the 
words "in Invitations for bids except 
those for construction"; removing in the 
title of the provision the words 
"FORMAL ADVERTISLNG (APR 1984)" 
and inserting in their place the words 
"SEALED BIDDING (APR 1985)"; 
revising paragraph (a); and by removing 
the derivation line following "(End of 
provision)" as follows: 

52.214- 10 Contract Award—Sealed 
Bidding. 

• • • • • 

(a) The Government will evaluate bids in 
response to this solicitation without 
discussions and will award a contract to the 
responsible bidder whose bid. conforming to 
the solicitation, will be most advantageous to 
the Government considering only price and 


the price-related factors specified eUewhm* 
in the solicitation. 


52.214- 11 (Amended] 

208. Section 52.214-11 is amended by 
removing in the section title the words 
"Formal Advertising" and inserting in 
their place the words "Sealed Bidding ; 
by removing in the introductory text the 
words "in invitations for bids to which 
the uniform contract format applies"; 
and by removing in the title of the 
provision the words "FORMAL 
ADVERTISING (APR 1984)"; inserting in 
their place the words "SEALED 
BIDDING (APR 1985)": and removing the 
derivation line following "(End of 
provision)". 

52.214- 14 [Amended] 

209. Section 52.214-14 is amended by 
removing in the section title the words 
"Formal Advertising" and inserting in 
their place the words "Sealed Bidding *; 
inserting a colon following the word 
"provision" in the introductory text and 
removing the remainder of the sentence; 
removing in the title of the provision the 
words "FORMAL ADVERTISING (APR 
1984)" and inserting in their place the 
words "SEALED BIDDING (APR 1985)**; 
and by removing both derivation lines 
following "(End of provision)". 

52.214- 17 (Amended 1 

210. Section 52.214-17 is amended by 
inserting a colon following the word 
"provision" in the introductory text anti 
removing the remainder of the sentence. 

52.214- 19 (Amended) 

211. Section 52.214-19 is amended by 
removing in the section title the words 
"Formal Advertising" and inserting in 
their place the words "Sealed Bidding": 
inserting a colon after the word 
"provision" in the introductory text and 
removing the remainder of the sentence; 
removing in the title of the provision the 
words "FORMAL ADVERTISING" and 
"1984" and inserting in their place the 
words "SEALED BIDDING" and "1985" 
removing in paragraph (a) the words 
"price and other factors considered" and 
inserting in their place the words 
"considering only price and the price- 
related factors specified in the 
solicitation"; and removing the 
derivation line following "(End of 
provision/". 

52.214- 23 (Amended 1 

212. Section 52.214-23 is amended by 
removing the words "Formal 
Advertising" wherever they appear in 
the section title A text and inserting in 
their pluce the words "Sealed Bidding"; 
removing in the title of the provision the 
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figure ”1984” and Inserting In its place 
T>85”; and removing the derivation line 
following "(End of provision)”. 

52 214-24 [Amended) 

213. Section 52.214-24 is amended by 
inserting a colon following the word 
“provision” in the introductory text and 
removing the remainder of the sentence. 

52.214- 25 lAmended! 

214. Section 52JH4-25 is amended by 
removing the words ‘‘Formal 
Advertising” wherever they appear and 
in nrtlng in their place the words 
“Sealed Bidding”; inserting a colon 
following the word "provision” in the 
introductory text and removing the 
remainder of the sentence; removing in 
Ihf provision title the figure ”1984” and 

i erting In its place the figure ”1985”: 
and removing both derivation lines 
fo lowing “(End of provision)”. 

215. Section 52.214-26 is amended by 
removing the words “Formal 
Advertising” wherever they appear and 
inserting in their place the words 

Sealed Bidding”: revising the 
introductory text; removing in the title of 
the clause the figure ”1984” and 
inserting in its place the figure ”1985”: 
and removing both derivation lines 
following “End of clause” as follows: 

52.214- 26 Audit-Sealed Bidding. 

As prescribed in 14.201-7(a), insert the 
following clause; 

• • • » 

216. Section 52.214-27 is amended by 
removing the words ‘‘Formol 
Advertising” wherever they appear and 
inserting in their place the words 

Sealed Bidding”; revising the 
introductory text: removing in the clause 
title the figure ”1984” and inserting in its 
placo the figure ”1985”: and removing in 
paragraph (a) the figure ”$500,000” and 
insert in its place the figure ”$100,000”: 
and removing both derivation lines 
following “(End of clause)” as follows: 

52-214-27 Pries Reduction for Defective 
Cost or Pricing Data—Modifications— 
Scaled Bidding. 

As prescribed in 14.201-7(b), insert the 
following clause; 

• # • • 

217. Section 52.214-28 is amended by 
removing the words “Formal 
Advertising” wherever they appear and 
inserting in their place the words 

Sealed Bidding”; revising the 
introductory text: removing in the title of 
the clause the figure “(1984)” and 
inserting in its place the figure ”(1965)”; 
removing the figure ”$500,000“ wherever 
it appears and inserting in its pa Ice the 
figure ”$100,000”; revising paragraph 
(b)(1); and removing both derivation 


lines following “(End of douse)” os 
follows; 

52.214- 8 Subcontractor Cost or Pricing 
Data—Modifications—Sealed Bidding. 

As prescribed in 14.201-7(c), insert the 
following clause: 

• « • • • 

(b)‘ * * 

(1) Based on adequate price competition: 

• • • • • 

218. Section 52-215-1. introductory 
text, is revised to read us follows: 

52.215- 1 Examination of Records by 
Comptroller General. 

As prescribed In 15.108-1(b), insert the 
following clause: 

• • • • • 

219. Section 52.215-4 is revised to read 
as follows: 

52.215- 4 Notice of Possible 
Standardization. 

As prescribed in 15.407(b), Insert the 
following provision: 

Notice uf PomIHI* SUndardirjitioo (APK 
1985) 

If the supplies for which this solicitation 
has been issued are established as standard, 
future contracts for the required supplies may 
be awarded without providing for full and 
open competition under section 6.302-1 of the 
Federal Acquisition Regulation 

(End of Provision) 

220. Section 52.215-16 is amended by 
inserting a colon following the word 
“provision” in the introductory text and 
removing the remainder of the septence; 
removing in the title of the provision the 
figure ”1984” and inserting in its place 
the figure ”1985”; revising paragraph 
(b)(1) of the provision; and removing the 
derivation line following “(End of 
provision)” as follows; 

52.215- 16 Contract Award. 

• • • • i 

far • • 

(1) reject any or all offers if such 
action is in the public interest. * * * 

• • • • • 

221. Section 52.215-23 is amended by 
revising the introductory text: removing 
in the title of the clause the figure ”1984” 
and inserting in its place the figure 
”1985”; removing In paragraph (a) the 
figure ”$500,000” and inserting in its 
place ”$100,000”: and removing both 
derivation lines following “(End of 
clause)” as follows: 

52.215- 23 Price Reduction for Defective 
Cost or Pricing Oats—Modifications. 

As prescribed in 15.804-8(b). insert the 
following clause: 

• • • • « 


52.215- 24 (Amended) 

222. Section 52.215-24 is amended by 
inserting a colon following the word 
“clause” in the first sentence of the 
introductory text and removing the 
remainder of the paragraph; removing in 
the title of the clause the figure ”1984” 
and inserting the figure ”1985”; removing 
the figure ‘ $500,000” wherever it 
appears and inserting in its place the 
figure ”$100,000”; and removing both 
derivation lines following “End of 
clause)”. 

52.215- 25 | Amended f 

223. Section 52.215-25 is amended by 
inserting a colon following the word 
"clause” in the first sentence of the 
introductory text and removing the 
remainder of the paragraph; removing 
from the title the figure ”1984” and 
inserting in its place the figure ”1985”: 
removing the figure ”$500,000” wherever 
it appears, and inserting in its place the 
figure “$100,000”; and removing both 
derivation lines following “(End of 
clause)”. 

224. Section 52.225-6 is amended by 
inserting a colon following the word 
“provision” in the introductory text and 
removing the remainder of the 
paragraph; removing in the title of the 
provision the figure “1984” and inserting 
in its place the figure “1985“; revising 
paragraph (b) of the provision; and 
removing the derivation line following 
“(End of provision)” os follows: 

52.225-6 Balance of Payments Program 
Certificate. 

• • • • • 

(b) For evaluation purposes only, each offer 
of an and product other than a domestic end 
product shall be Increased by 50 percent Any 
domestic end product offer that exceeds such 
evaluated other end product shall be 
considered unreasonable in cost or 
Inconsistent with the public interest. 


52.229- 2 1 Amended 1 

225. Section 52.229-2 is amended by 
removing the derivation line following 
“(End of clause)”. 

22 a Section 52.229-3 is amended by 
revising the introductory text to read as 
follows: 

52.229- 3 Federal, State, and local taxes. 

As prescribed in 29.401-3, insert the 
following clause: 

227. Section 52.244-2 is amended by 
adding, following the lest derivation 
line, an Alternate I to the clause, as 
follows: 

52.244-2 Subcontracts Under Cost- 
Reimbursement and Letter Contracts. 
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Alternate I (APR 1985). If the 
contracting office is in DOD. the Coast 
Guard, or NASA, substitute the 
following subparagraph (a)(2) for 
subparagraph (a)(2) of the basic clause: 

(a) (2) The proposed subcontract is fixed- 
price and exceeds the greater of (i) the small 
purchase limitation in Part 13 of the Federal 
Acquisition Regulation or (it) 5 percent of the 
total estimated cost of this contract. 

228. Section 52.245-16 is amended by 
revising the introductory clause: 
removing in the title of the clause the 
figure "1984" and inserting in Its place 
the figure “1985"; removing in the third 
sentence of paragraph (a) of the clause 
the words ’'formally advertised” and 
Inserting in their place the words 
"sealed bid"; and removing the 
derivation line following "(Knd of 
clause)”. 

52.245-16 Contract Award. 

As prescribed in 15.407(d)(4), insert 
the following provision: 

• • • • * 


PART 53—FORMS 

229. Section 52.200 is amended by 
removing twice in the third sentence the 
words "Formal Advertising" and 
inserting in their place the words 
"Scaled Bidding". 

53.214 (Amended) 

230. Section 53.214 is amended by 
removing in the title and in the 
introductory paragraph the words 
"Formal advertising" and inserting in 
their place the words "Sealed bidding": 
removing in paragraph (a) the words 
"formally advertised" and Inserting in 
their place the words "scaled bid": and 
removing in paragraph (c) the date "(10/ 
83)" and inserting in its place the date 
"(4/85)". 

53.215-1 (Amended) 

231. Section 53.215-1 is amended by 
removing in paragraph (b) the date "(10/ 


83)" and inserting in its place the date 
"(4/85)". 

53.236- 1 | Amended I 

232. Section 53.238-1 is amended by 
removing in paragraphs (a) and (d) the 
date "(10/83)" and inserting in its place 
the date "(4/85)", 

233. Section 53.238-2 is amended by 
adding in paragraph (a) a second 
sentence as follows: 

53.236- 2 Architect-engineer services 
(SF*s 252, 254, 255. 1421K 

* • • • • 

(a)*** (Pending issuance of a new 
edition of the form. Block 8, Negotiation 
Authority, is deleted.) 

234. Sections 53.301-28 (Standard 
Form 28). 53.301-33 (Standard Form 33). 

53.301- 1417 (Standard Form 1417) and 

53.301- 1442 (Standard Form 1442) are 
revised to read as follows: 

SILLING COOC •420-41-M 
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53.301-1442 Standard Form 1442, Solicitation, Otter and Award (Construction, Alteration, or Repair). 

FAC 84-5 APRIL I, 1985 
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GENERAL SERVICES 
ADMINISTRATION BOARD OF 
CONTRACT APPEALS 

48 CFR Ch. 61 

Rules of Procedure 

agency: GSA Board of Contract 
Appeals. 

action: Final rule. 

summary: The GSA Board of Contract 
Appeals issues revisions to its rules of 
procedure which will govern 
proceedings before the Board in contract 
appeals and petitions and in protests 
involving procurement of automatic data 
processing goods and services (ADP). 

EFFECTIVE DATE: January 11.1985. 

FOR FURTHER INFORMATION CONTACT: 

James J. Regan. Chief Counsel. GSA 
Board of Contract Appeals, (202) 566- 
0890. Copies of the rules may be 
obtained from: Office of the Clerk of the 
Board, (202) 566-0116. 

supplementary information: Section 
2713 of the Competition in Contracting 
Act of 1984, to be codified at 40 U.S.C. 
759(h). provides that protests involving 
procurement of ADP may be filed with 
the Board on or after January 15.1985. 
The Act also provides that the Board is 
to adopt and issue rules and procedures 
necessary for the expeditious resolution 
of such protests. The Board’s rules of 
procedure which govern proceedings in 
contract appeals were issued June 1. 
1984. by the Acting Administrator of 
GSA. They were published in Appendix 
B to 48 CFR Chapter 5 on September 13, 
1984, at 49 FR 35y38. A notice requesting 
comments on proposed amendments to 
these rules relating to proceedings 
before the Board in ADP protests was 
published on September 14.1984. at 49 
FR 36114. The final rules of the Board 
were issued on November 30,1984. by 
the Chief Judge ond Chairman of the 
Board by BCA Order 2806.1. The 
publication of these final rules has the 
effect of revising Appendix B to 48 CFR 
Chapter 5 and of redesignating the 
Board’s rules as 48 CFR Chapter 61. 
These rules also implement 48 CFR Part 
33. 

The rules refer to forms contained in 
the Appendix to the rules. These forms 
have not been approved by the Office of 
Management and Budget (OMB) in 
accordance with the Paperwork 
Reduction Act (44 U.S.C. 3501). They 
will be published in final form after 
OMB approval is obtained. 

List of Subjects in 48 CFR Chapter 61 

Government procurement 


1. A new Chapter 61 is added to 48 
CFR to read: Chapter 61—General 
Services Administration Board of 
Contract Appeals. 

2. Appendix B of 48 CFR Chapter 5 is 
transferred to new Chapter 61, 
redesignated as Part 6101. and revised. 
Part 6101 reads as follows: 

PART 6101 —RULES OF THE GENERAL 
SERVICES ADMINISTRATION BOARD 
OF CONTRACT APPEALS 

Sec. 

61010 Foreword. 

6101.1 Scope of ruler, definitions; 
construction: rulings snd orders: panels; 
situs (Rule 1). 

6101.2 Time: Enlargement; computation 
(Rule 2). 

6101.3 Service of papers (Rule 3). 

6101.4 The appeal file; protest file (Rule 4). 

6101.5 Filing cases; time limits for filing: 
docketing; notice of protest by 
contracting officer (Rule 5). 

8101.6 Appearances; notice of appearance 
(Rule 8). 

6101.7 Pleadings (Rule 7). 

6101.8 Motions (Rule 8). 

6101.9 Election of hearing or record 
submission (Rule 9). 

6101.10 Conferences: conference 
memorandum: prehearing order 
sanctions; prehearing and presubmission 
briefs (Rule 10). 

6101.11 Submission on the record without a 
hearing (Rule 11). 

6101.12 Record of Board proceedings (Rule 

12 ). 

6101.13 Small claims procedure (Rule 13). 

6101.14 Accelerated procedure (Rule 14). 

6101.15 General provisions governing 
discovery (Rule 15). 

6101.16 Depositions (Rule 16). 

6101.17 Interrogatories to parties; requests 
for admissions; requests for production 
of documents (Rule 17). 

6101.18 Hearing examiners (Rule 18). 

6101.19 Hearings: Scheduling: notice: 
unexcused absences: suspension 
decision (Rule 19). 

6101.20 Subpoenas (Rule 20). 

6101.21 Hearing procedures (Rule 21). 

6101.22 Admissibility and weight of 
evidence (Rule 22). 

6101.23 Exhibits (Rule 23). 

6101.24 Transcripts of proceedings; 
corrections (Rule 24). 

6101.25 Briefs and memoranda of law (Rule 

25) . 

6101.26 Consolidation: separate hearings: 
separate determination of liability (Rule 

26) . 

6101.27 Stay or suspension of proceedings; 
dismissals in lieu of stay or suspension 
(Rule 27). 

6101.28 Dismissals (Rule 28). 

6101.29 Decisions (Rule 29). 

6101.30 Full Board consideration (Rule 30). 

6101.31 Clerical mistakes (Rule 31). 

6101.32 Reconsideration: amendment of 
decisions; new hearings (Rule 22). 

6101.33 Relief from decision or order (Rule 
33). 

6101.34 \ Lirmtess error (Rule 34). 


8101.35 Award of protest costs; amount of k 
costs allowed (Rule 35). 

6101-36 Payment of Board awards (Rule 16}. 
6101 37 Record on review of a Board 
decision (Rule 37). 

6101 38 Office of the Clerk of the Board 
(Rule 38). 

8101.39 Seal of the Board (Rule 39). 

8101.40 Forms (Rule 40). 

Appendix—Form Nos. 1-5. 

7 Authority: 41 U.S.C. 601-813, sec. 2713. Pub. 
L. 96-369. 98 Slat. 1175-1203. 

6101.0 Foreword. 

The General Services Administration 
(GSA) Board of Contract Appeals was 
established in CSA pursuant to the 
Contract Disputes Act of 1978, 41 U.S C. 
601-613, as an independent tribunal to 
hear and decide contract disputes 
between contractors and GSA and other 
agencies of the United States, to conduct 
proceedings concerning petitions for a 
contracting officer’s written decision 
pursuant to 41 U.S.C. 605(c)(4). and to 
hear and decide appeals taken under the 
Disputes clause and in connection with 
contract-related claims. Additionally, 
the Board hears and decides protests 
filed under section 2713 of the 
Competition in Contracting Act of 1984. 
to be codified at 40 U.S.C. 759(h). 
involving procurements conducted 
under 40 U.S.C. 759. The authority of the 
Board is exercised in accordance with 
the rules in this part and the agency 
standards of conduct so that the 
integrity, impartiality, and independence 
of the Board are preserved. 

6101.1 Scope of rules; definitions; 
construction; rulings and orders; panels 
situs (Rule 1). 

(a) Scope. The rules in this part gowrn 
proceedings in appeals relating to 
contracts filed with the Board on or after 
June 1,1984. and all further proceeding 
to appeals then pending, except to the 
extent that in the opinion of the Board 
their application in a particular upped I 
pending on the effective date would be 
infeasible or would work an injustice, in 
which event the former procedure 
applies. The rules in this part also 
govern proceedings in protests involving 
procurements conducted under 40 U S C 
759. filed with the Board on or after 
January 15.1985. and proceedings 
concerning any petition filed with the 
Board for an order directing a 
contracting officer to issue a written 
decision on a claim. 

(b) Definitions (1) Appeal; appellant 
The term “appeal” means a submission 
to the Board of a contract dispute. For 
purposes of this part, a “protest” is not 
an appeal. The terra “appellant" means 
the contractor filing an appeal with the 
Board. 
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I (2) Case . The term “case" means an 
I -pp :al, protest, or petition. 

I (3) Filing. Piling occurs upon receipt 
I by the Office of the Clerk of the Board 
I during the Board's working hours, 

I rxcept that in an appeal and in a 
petition, and not in any other kind of 
Icaae: 

(i | Filing may also be made with the 
Bodrd by submitting a whiten notice of 
appeal to the contracting officer or to 
the head of the contracting agency; 

I (it) The filing date of a document that 
has been mailed through the United 
States Postal Service is the date it is 
mailed; and 

(hi) The filing date of a telegram is the 
date it is first transmitted by the 
telegraph company. 

A postmark affixed by the United States 
Postal Service shall be presumed to 
establish the date of mailing: postmarks 
affixed by postage meters will not be 
accepted as evidence of the date of 
nailing. The date placed on a telegram 
by the telegraph company shall be 
presumed to establish the date of first 
transmission. 

(4) Interested party. The term 
“interested party" means an actual or 
prospective bidder or offeror whose 

i direct economic interest would be 
aff.xted by the award of the contract or 
by failure to award the contract. 

(5) Intervening agency. The term 
“intervening agency" means either the 
General Services Administration (GSA), 
or the agency for which GSA is 
conducting the procurement when the 
agency seeking to intervene has 
submitted a motion to intervene in a 
protest in accordance with 
6!0i.S{a)(3)(ii). 

(6) Intervenorof right The term 
“intervenor of right" means an 
interested party who files with the 
Board a notice of intervention in 
accordance with 6101.5{u)(3){i) and who 
Has not filed a protest concerning the 
same procurement with the United 
States General Accounting Office 
(GAO). 

(7) Permissive intervenor The term 
Permissive intervenor" means any 

entity that is an interested party and has 
previously filed a protest concerning the 
same procurement at the GAO, or in the 
United States Claims Court, or in a 
district court of the United States. 

(8) Party. The term "party" means an 
appellant, petitioner, protester, 
respondent, intervenor of right, 
intervening agency, or permissive 
intervenor. 

(9) Petition; pet in oner The term 
petition" means a request fded with the 

Board under 41 U.S.C. 605(c)(4) that the 
Board direct a contracting officer to 


issue a written decision on a claim. The 
term "petitioner" means the contractor 
submitting the petition. 

(10) Protest: protester. The term 
"protest" means a written objection by 
an interested party to a solicitation by a 
federal agency for bids or proposals for 
a proposed contract for the procurement 
or a written objection to a proposed 
award or the award of such a contract 
which is filed with the Board by the 
protester to initiate the protest 
proceeding. The term "protester" means 
an interested party who files a protest 
with the Board and who has not filed a 
protest with the GAO concerning the 
same procurement. 

(11) Respondent The terra 
"respondent" means the Government 
agency whose decision, action, or 
inaction Is the subject of an appeal, 
protest, or petition. 

(c) Construction. The rules in this part 
shall be construed to secure the just 
speedy, and inexpensive resolution of 
every case. 

(d) Rulings, orders, and directions. 

The Board may make such rulings and 
issue such orders and directions as are 
necessary to secure the just, speedy, and 
inexpensive resolution of every case 
before the Board. Any ruling, order, or 
direction that the Board may make or 
issue pursuant to the rules in this part 
may be made on ihe motion or 
application of any party or on the 
initiative of the Board. The Board may 
also amend, alter, or vacate a ruling, 
order, or direction upon such terms as 
are fust. 

(e) Panels . Each case is assigned to a 
panel consisting of one or more 
administrative judges, one of whom is 
designated the panel chairman. In 
appeals not processed under 6101.13 or 
6101.14, a panel shall consist of three or 
more administrative judges. The panel 
chairman has responsibility for 
processing the case and may. without 
referral to other panel members, 
temporarily suspend procurement 
authority in a protest, rule on 
nondispositive motions, and dismiss a 
case with prejudice upon the joint 
request or with the joint consent of the 
parties. Concurrence of a majority of the 
panel, if more than one judge is 
assigned, is required for the following 
actions: 

(1) Adjudicating an appeal or protest 
on the merits or denying or refusing such 
an adjudication; and 

(2) Issuing a ruling, order, or opinion 
deciding a motion filed under 6101.32 or 
6101.33. 

Any action that may be taken by a panel 
may be taken by the full Board pursuant 
to 6101.30. 


(f) Situs . The Board’s address is: 18th 
and F Streets. N.W., Washington. D.C. 
20405. The Board's telephone number is 
(202) 568-0116. 

6101.2 Time: Enforcement; computation 
(Rule 2). 

(a) Time for performing required 
actions. All time limitations prescribed 
in this part or in any order or direction 
given by the Board are maximums. and 
the action required should be 
accomplished in less lime whenever 
possible. 

(b) Enlarging time. Upon application 
of a party for good cause shown, the 
Board may enlarge any time prescribed 
by this part or by an order or direction 
of the Board. The exceptions are the 
time limits for filing appeals and 
protests (6101.5(b) (1) and (3)) and for 
convening the suspension hearing 
(6101.19(a)(2)). A written application is 
required, but in exigent circumstances 
an oral request may be made and 
followed by a written request. An 
enlargement of time may be granted 
even though the request was filed after 
the time for taking the required action 
expired, but the party requesting the 
enlargement must show good cause for 
its inability to make the request before 
that time expired. 

(c) Computing Lime. Except as 
otherwise required by law, in computing 
a period of time prescribed by this part 
or by order of the Board, the day from 
which the designated period of time 
begins to run shall not be counted, but 
the last day of the period shall be 
counted unless that day is a Saturday, a 
Sunday, or a legal holiday under federal 
law. in which event the period shall 
include the next business day. When the 
period of time prescribed or allowed is 
less than 7 days, any intervening 
Saturday. Sunday, or federal holiday 
shall not be counted. When the period of 
time prescribed or allowed is 7 days or 
more, intervening Saturdays, Sundays, 
and federal holidays shall be counted 
except as otherwise provided. The 
exceptions are the 10-day time limits for 
filing protests (6101.5(b)(3) (ii) and (Hi)) 
and submitting the protest file 
(6101.4(a)), the 15-day period for filing 
the protest answer (6101.7(c)(2)), the 25- 
day period for commencement of the 
hearing on the merits of the protests, 
and the 45-day period for deciding the 
protest. Time for filing any document or 
copy thereof with the Board expires 
when the Office of the Clerk of the 
Board closes on the last day on which 
such filing may be made. 
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6101.3 Service of papers (Rule 3). 

(a) On whom service must he made . 
Except a9 this part provides or the 
Board may order, when a parly sends a 
document to the Board it must at the 
same time send a copy to any other 
party in the manner provided in 
paragraph (b) of this rule. Subpoenas 
(6101.20) and posthearing and reply 
briefs (6101.25) are exceptions to this 
requirement Any papers required to be 
served on a party shall be bled with the 
Board before service or within a 
reasonable time thereafter, but the 
Board may on motion of a party or on its 
own initiative order that depositions 
upon oral examination and 
interrogatories, requests for documents, 
requests for admission, and answers 
and responses thereto not be filed 
unless on order of the Board or for use 
in a proceeding. 

(b) When sendee must be made — (1) 
Appeals and petitions. Except as this 
part provides or the Board may order, 
when a parly to on appeal or petition 
files a document with the Board, it must 
serve a copy on the other party by mail 
or some other equally or more 
expeditious means of transmittal. 

(2) Protests. When a protest is filed 
with the Board, the protester must serve 
a copy on the contracting officer whose 
decision or action is being protested by 
means reasonably calculated to effect 
delivery on the same day the protest is 
filed with the Board. When a party to a 
protest files with the Board any other 
document, it must serve a copy on every 
other party by means reasonably 
calculated to effect delivery within 1 
day after the document is filed with the 
Board. Documents filed in camera 
pursuant to 6101.12(h) need not be 
served on the other parties. 

(c) Proof of sendee. Except when 
service is not required, a party sending a 
document to the Board must indicate to 
the Board that a copy has also been sent 
to every other party. This may be done 
by certificate of service, by the notation 
of a carbon copy (cc:). or by any other 
means that can reasonably be expected 
to indicate to the Board that other 
parties have received a copy. 

(d) Failure to make service . If a 
document sent to the Board by a party 
does not indicate that a copy has been 
serv ed on every other party, the Board 
may return the document to the party 
thut submitted it with such directions as 
it considers appropriate, or the Board 
may inquire whether a party has 
received a copy and note on the record 
the fact of inquiry and the response and 
may also direct the party that submitted 
the document to serve a copy on any 
other purty. In the absence of proof of 


service a document may be treated by 
the Board as not properly filed. 

6101.4 The appeal file; protest file (Rule 

4 ). 

(а) Submission to the Board by the 
contracting officer. Within 30 days from 
receipt of notice that an appeal has been 
filed, or in a protest, within 10 days after 
its filing excluding Saturdays, Sundays, 
and federal holidays, or within such 
time as the Board may allow, the 
contracting officer shall file with the 
Board appeal or protest file exhibits 
consisting of all documents and other 
tangible things relevant to the claim or 
protest and to the contracting officer's 
decision which has been appealed or 
protested, including: 

(1) The contracting officer's decision, 
if any. from which the appeal or protest 
is taken; 

(2) The contract, if any. including 
amendments, specifications, plans, 
drawings; 

(3) All correspondence between or 
among the parties that is relevant to the 
appeal or protest, including the written 
claim or claims that are the subject of 
the appeal, and evidence of their 
certification, if any; 

(4) Affidavits or statements of any 
witnesses on the matter in dispute or 
under protest and transcripts of any 
testimony taken before the filing of the 
notice of appeal or protest; 

(5) All documents and other tangible 
things on which the contracting officer 
relied in making the decision or in 
taking the action protested, including a 
copy of the agency procurement request, 
the delegation of procurement authority, 
if any. and any correspondence relating 
thereto; 

(б) The abstract of bids, if any; 

(7) In a protest, a copy of the 
solicitation, protester's bid or proposal, 
and. if bid opening has occurred and no 
contract has been awarded, a copy of 
any bid relevant to the protest; 

(8) In a protest of a negotiated 
procurement when no award has been 
made, a copy of any offer or proposal 
being considered for award and which is 
relevant to the protest (ordinarily, these 
documents will be submitted in camera 
pursuant to 6101.12(h)); and 

(9) Any additional existing evidence 
or information deemed necessary to 
determine the merits of the appeal or 
protest. 

The contracting officer shall serve a 
copy of the appeal or protest file on the 
appellant and on all other parties at the 
same time that the contracting officer 
files it with the Board, except that the 
contracting officer need not serve on the 
appellant or on any other party those 
documents furnished the Board in 


camera pursuunt to 6101.12(h) or those 
documents previously furnished. 
However, the contracting officer must 
serve on the appellant or protester and 
on all other parties a list identifying the 
specific documents filed with the Board 
giving sufficient details necessary' for 
their recognition. However, the list must 
not reveal the number and identity of 
the offerors whose proposals are filed in 
camera and should include an 
identifying statement, e g., “proposul(n) 
being considered for award.** This list 
must also be filed with the Board as an 
exhibit to the appeal or protest file. 

(b) Submission to the Board by 
appellant or any other party. Within 30 
days after filing of the respondent's 
appeal file exhibits, within 5 days after 
receipt of the respondent's protest file 
exhibits, or within such time as the 
Board may allow, the appellant or any 
other party shall file with the Board for 
inclusion in the appeal or protest file 
documents or other tangible things 
relevant to the appeal or protest that 
have not been submitted by the 
contracting officer. The appellant or any 
other party shall serve a copy of its 
additional exhibits upon the respondent 
and every other party ot the same thru 
as it files them with the Board. 

(c) Submissions on order of the Board 
The Board may. at any time during the 
pendency of the appeal or protest, 
require any party to file other 
documents and tangible things as 
additional exhibits. 

(d) Organization of the appeal and 
pretest files. Appeal and protest file 
exhibits may be originals or true, legible, 
and complete copies. They shall be 
arranged in chronological order within 
each submission, earliest documents 
first, bound on the left margin except 
where size or shape makes such binding 
impracticable, numbered, tabbed, and 
indexed. The numbering shall be 
consecutive, in whole arabic numerals 
(no letters, decimals, or fractions), and 
continuous from one submission to the 
next, so that the complete file, after oil 
submissions, will consist of one set of 
consecutively numbered exhibits. The 
index should include the date and a 
brief description of each exhibit and 
shall indicate which exhibits, if any. 
have been filed with the Board in 
camera or otherwise not served on 
every' other party. 

(e) Lengthy u bulky documents. The 
Board may waive the requirement to 
furnish other parties copies of bulky, 
lengthy, or outsized documents 
submitted to the Board as exhibits. The 
requirements of paragraph (d) of this 
section apply to such documents. In 
addition, the party submitting them shall 
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make them reasonably available to all 
other parties for inspection if if has 
retained copies, and the Board will also 
make them available for inspection at its 

offices, 

(0 Use of appro! or protest file as 
evidence. AH exhibits in the appeal or 
protest file are pari of the record upon 
which the Board will render its decision, 
except for those as to which an 
objection has been sustained. Unless 
otherwise ordered by the Board, 
objection to any exhibit may be made at 
^ny time before the first witness is 
sworn or. if the appeal or protest is 
submitted on the record pursuant to 
6101.11. at any time prior to or 
concurrent with the first record 
submission. The Board may enlarge the 
time for such objections and will 
t onsider an objection made during a 
hearing if the ground for objection could 
not reasonably have been earlier known 
to the objecting party. If an objection is 
sustained, the Board will so note in the 
ncord. 

(g) When appeal or protest file not 
required* The Board may postpone or 
d spense with the submission of any or 
all appeal or protest file exhibits. 

6101.5 Filing cases; time limits for filing; 
docketing; notice of protest by contracting 
officer (Rule 5j. 

(a) tiling coses . An appeal is 
commenced by filing a notice of appeal 
with the Board, or by submitting a notice 
of appeal to the contracting officer or to 
the head of the contracting agency. A 
proceeding on a petition or a protest is 
commenced by filing it with the Board. 

(1) Notice of appeal; petition, (i) A 
notice of appeal or petition shall be in 
writing and should be signed by the 
appellant or petitioner or by the 
appellant's or petitioner's attorney or 
authorized representative. If the appeal 
is from a contracting officer's decision, 
the notice of appeal should describe the 
decision In enough detail to enable the 
Hoard to differentiate that decision from 
any other the contractor can satisfy this 
requirement by attaching a copy of the 
contracting officer's decision to the 
notice of appeal. If an appeal Is taken 
from the failure of a contracting officer 
to issue a decision, or if a petition is 
filed with the Board, the notice of appeal 
or petition should describe in detoil the 
claim that the contracting officer has 
failed to decide; the contractor can 
satisfy this requirement by attaching a * 
copy of the written claim submission to 
the notice of appeal or petition. 

(ii) A written notice in any form, 
including the one specified in the 
Appendix to this part, is sufficient to 
initiate an appeal. The notice of appeal, 
or a petition, should include the 


following information: (A) The number 
and date of the contract: (B) the name of 
the agency and the component thereof 
against which the claim has been 
asserted: (C) the name of the contracting 
officer whose decision or failure to 
decide is appealed and the date of the 
decision, if any: (D) a brief account of 
the circumstances giving rise to the 
appeal; and (E) an estimate of the 
amount of money in controversy, if any, 
and if known. 

(iii) The appellant or petitioner must 
send a copy of the notice of appeal or 
petition to the contracting officer whose 
decision is appealed or. if there has 
been no decision, to the contracting 
officer before whom the appellant's 
claim is pending. 

(2) Protest . The only acceptable farm 
for a protest is the pleading prescribed 
in 6101.7(b)(2). which must be filed with 
the Board, with a copy to the contracting 
officer as prescribed in 6101.3(b)(2). A 

rotest may not be filed with the Board 

y an interested party w ho has filed a 
protest concerning the same 
procurement with the CAO. Any other 
interested party or agency described in 
paragraph (a)(3) of this section may 
participate as a party to a protest by 
filing a notice of intervention or a 
motion to Intervene, as appropriate. 

(3) Intervention. Intervention as a 
party in a protest is permitted, as 
follows: 

(i) Notice of intervention by 
intervenor of right. An intervenor of 
right may intervene in a protest by filing 
a notice of intervention with the Board 
and serving copies upon all known 
parties and upon any potential 
intervening agency. It shall be the 
responsibility of the intervenor to 
contact the Board or the respondent to 
obtain any information It requires for 
filing its notice of intervention and for 
serving It upon other parties. The notice 
shall set forth the name, address* and 
telephone number of the person signing 
the notice, the nature of the party's 
direct economic interest that would be 
affected by the award of the contract or 
by failure to award the contract, the 
party’s statement of position regarding 
the protest, and any other grounds for 
protest. All such grounds must be fully 
supported by specific allegations and, 
where practicable, affidavits or other 
pertinent documents, and must be timely 
asserted as provided in paragraph (b)(3) 
of this section. Receipt of sudi notice 
will be acknowledged by the Board, and 
it shall be the responsibility of the 
intervenor to contract the Board to 
ascertain the status of the protest, 
including the time and place of any 
hearings or other proceedings. 


(ii) Motion to intervene by intervening 
agency. The Board may permit an 
intervening agency, upon motion timely 
filed pursuant to paragraph (b)(4) of this 
section, to intervene in a protest 
provided that the intervention will not 
unduly delay or prejudice the 
adjudication of the rights of the original 
parties. The GSA is eligible to intervene 
on the question of whether a delegation 
of procurement authority is required or 
whether the procuring agency bas failed 
to meet any condition of a delegation 
granted by specific request or by 
regulation. TTie agency for which GSA is 
conducting the procurement may be 
permitted to intervene in an appropriate 
case. 

(iii) Motion to intervene by permissive 
intervenor. The Board may permit any 
entity defined in 6101.1(b)(7). upon 
motion timely filed pursuant to 
paragraph (b)(4) of this section, to 
intervene in a protest Such entity is 
eligible to intervene on the issues 
already under protest and only if its 
participation will not unduly delay or 
prejudice the rights of the original 
parties. This limited participation may 
affect the applicant’s rights of discovery 
and cross-examination and involvement 
in any hearing or settlement of the 
protest. A permissive intervenor will not 
be permitted to elect a hearing (6101.9). 

(b) Time limits for filing appeals* 
petitions, protests and for intervening— 
(1) Appeals —(i) An appeal from a 
decision of a contracting officer shall be 
filed no later than 90 days after the date 
the appellant receives that decision. 

(ii) An appeal may be filed with the 
Board should the contracting officer fail 
or refuse to issue a timely decision on a 
claim submitted in writing, properly 
certified If required. 

(2) Petitions . A contractor may file 
with the Board a petition that the Board 
direct a contracting officer to issue a 
written decision on a claim. 

(3) Protests. A protest will be 

S considered by the Board if it includes 
the information required by 6101.7(b)(2) 
and is timely filed. In determining the 
time for filing protests under paragraphs^ 
(b)(3) (ii) and (iii) of this section, 
intervening Saturdays. Sundays, and 
federal holidays shall not be counted. $ 
(i) A protest based upon alleged 
improprieties in any type of solicitation 
which are apparent before bid opening $ 
or the closing date for receipt of initial 
proposals shall be filed before bid 
opening or the closing date for receipt of 
initial proposals. In the case of 
negotiated procurements, alleged 
improprieties which do not exist in the 
initial solicitation but which are 
subsequently incorporated therein must 
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be protested no later than the next 
closing date Tor receipt of proposul 
following the incorporation: and 

(ii) A protest, other than one covered 
in paragraph (b)(3)(i) of this section, 
shall be filed no later than 10 days after 
the basis for the protest is known or * 
should have been known, whichever is 
earlier. 

(iii) If a protest has been filed initially 
with the agency, any subsequent protest 
to the Board filed within 10 days of 
formal notification of, or actual or 
constructive knowledge of, initial 
adverse agency action will be 
considered, provided that the initial 
protest to the agency was filed in 
accordance with the applicable time 
limit in paragraphs (b)(3) (i) and (ii) of 
this section. 

(iv) A protest which is timely under 
this rule but is filed more that 10 
calendar days after contract award will 
not be subject to the procedure in 
6101.19 for suspension hearing and 
decision. 

(4) Intervention. Any intervenor of 
right or intervening agency receiving 
notice of a protest as provided in 
paragraph (d) of this section may, by 
intervening within 4 days after receipt of 
notice, participate fully as a party to a 
protest When such a party intervenes, it 
may raise at the time it files its notice or 
motion any new issue concmiing the 
protested procurement, provided that 
the new issue is timely raised under 
paragraph (b)(3) of this section and 
further that the notice or motion 
complies fully with the pertinent 
requirements of paragraph (a)(3) of this 
section. An intervening agency may also 
file a motion to intervene within 4 days 
of receipt of a notice of intervention 
which raises a new issue. 

(c) Notice of docketing. Notices of 
appeal, petitions, and protests will be 
docketed by the Office of the Clerk of 
the Board, and a written notice of 
docketing will be sent promptly to all 
parties. 

(d) Notice of protest by contracting 
officer. Within 1 day after receipt of a 
copy of the protest, the contracting 
officer shall give oral or written notice 
of the protest: to all firms solicited who 
appear to be affected by the protest, if 
sealed bids or initial offers or proposals 
have not been opened: to all bidders or 
offerors, if no award has been made and 
bids have been opened or the date for 
receipt of initial proposals has passed; 
or, if award has been made, to the 
contractor and all bidders or offerors. If 
the procuring agency is other than the 
GSA, notice shall also be given to the 
CSA official delegating procurement 
authority to the agency. If the CSA is 
procuring on behalf of another agency. 


notice shall also be given by the 
contracting officer to that agency. If 
written notice is provided under this 
paragraph it must be provided by means 
reasonably calculated to effect delivery 
within 1 day after the copy of the protest 
is received by the contracting officer. 

The contracting officer will confirm by 
written notification to the Board within 
5 days after receipt of the protest 
whether the requisite notice was 
provided and list all persons and 
agencies to whom such notice was 
given. 

6101.6 Appearances; notice of 
appearance (Rule 6). 

(a) Appearances before the Board— 

(1) Appellant; petitioner protester; 
intervenor. Any appellant, petitioner, 
protester, or intervenor may appear 
before the Board by an attorney at luw 
licensed to practice in a state, 
commonwealth, or territory of the 
United States, in the District of 
Columbia, or in a foreign country. 
Alternatively, an individual appellant, 
petitioner, protester, or intervenor may 
appear in his own behalf; a corporation, 
trust, or association may appear by one 
of its officers or by any other authorized 
representative; and a partnership may 
appear by one of its members or by any 
other authorized representative. 

(2) Respondent; intervening agency. 
The respondent and any intervening 
agency may appear before the Bqard by 
an attorney at law licensed to practice 
in a state, commonwealth, or territory of 
the United States, in the District of 
Columbia, or in a foreign country. 
Alternatively, the respondent may 
appear by the contracting officer or by 
the contracting officer's authorized 
representative. 

(b) Notice of appearance. Unless a 
notice of appearance is filed by some 
other person, the person signing the 
notice of appeal, petition, protest, notice 
of intervention, or motion to intervene 
shall be deemed to have appeared on 
behalf of the appellant, petitioner, 
protester, or intervenor. and the head of 
the respondent agency's or the 
intervening agency's litigation office 
shall be deemed to have appeured on 
behalf of the respondent. A notice of 
appearance in the form specified in the 
Appendix to this part is sufficient. 

6101.7 Pleadings (Rule 7). 

(a) Pleadings required and permitted. 
Except as the Board may otherwise 
order, the Board requires the submission 
of a complaint or a protest and on 
answer. In appropriate circumstances, 
the Board may order or permit a reply to 
an answer. 


(b) Complaint; protest— (1) Complaint 
No later than 30 duys after the docketing 
of the appeal, the appellant shall file 
with the Board a complaint setting forth 
its claim or claims in simple, concise, 
and direct terms. The complaint should 
set forth the factual basis of the claim or 
claims, with appropriate reference to the 
contract provisions, and should state the 
amount in controversy, or an estimate 
thereof, if any and if known. No 
particular form is prescribed for a 
complaint, and the Board may designate 
the notice of appeal, a claim submission, 
or any other document as the complaint, 
cither on its own initiative or on request 
of the appellant. 

(2) Protest. A protest is commenced 
by filing it with the Board. The initial 
filing in a protest shall be in writing and 
signed by the protester or by the 
protester's attorney or authorized 
representative. It shall include: 

(i) The name, oddress. and telephone 
number of the person signing the protest; 

(ii) The number and date of the 
solicitation and the date for submission 
of sealed bids or initial proposals; 

(iii) If a contract has been awarded, 
the number and date of the contract, and 
to whom awarded (if known); 

(iv) The name and component of the 
agency and the name of the contracting 
officer whose decision the Board is 
being asked to review; 

(v) The grounds for protest, which 
must be fully supported by specific 
allegations, including citations to 
statutes, regulations, or delegations of 
procurement authority claimed to be 
violated, and. where practicable, 
affidavits or other documents: 

(vi) A statement of the basis of the 
Board's jurisdiction to hear and consider 
the protest; 

(vii) Proof of the timeliness of the 
protest; and 

(viii) If a hearing is sought to 
determine whether procurement 
authority should be suspended 
(suspension hearing) or to determine the 
merits of the protest, a specific request 
for such a hearing or hearings. 

A protest timely filed which does not 
include the information required by this 
section will not be considered unless it 
is timely amended as permitted by 
paragraph (f)(2)(i) of this section. 

(c) Answer— (1) Appeal answer. No 
later than 30 days after the filing of the 
complaint or of the Board's designation 
of a complaint, the respondent shall file 
with the Board an answer setting forth 
simple, concise, and direct statements of 
its defenses to the claim or claims 
asserted in the complaint as well as any 
affirmative defenses it chooses to assert 
In lieu of answering, the respondent may 
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filo a dispositive motion of one of the 
sorts enumerated in 6101.8(c) or a 
motion for a more definite statement; if 
such a motion if filed and is denied by 
th* 1 Board in whole or in part, the 
respondent shall file its answer no later 
than 30 days after the Board's ruling on 
the motion. 1/ no answer or motion is 
timely filed, the Board may enter a 
general denial, in which case the 
respondent may thereafter amend the 
answer to assert affirmative defenses 
»>nly by leave of the Board and as 
otherwise prescribed by paragraph (f)(1) 
of this section. The Board will inform 
the parties when it enters a general 
denial on behalf of the respondent. 

(2) Protest answer : No later than 15 
d.iys after the filing of the protest the 
respondent shall file its answer with the 
Board setting forth its defenses to the 
protest and its findings, actions, and 
recommendations in the matter. 
Intervening Saturdays, Sundays, or 
federal holidays shall not be counted in 
determining the time for filing this 
pleading. A dispositive motion or a 
motion for a more definite statement 
may not be filed in lieu of the protest 
imswer. 

(d) Reply to an answer or response to 
o notice of intervention or motion to 
intervene, If the Board orders or permits 
a reply to an answer or a response to a 
notice of intervention or motion to 
intervene, it shall be Hied as directed by 
the Board. 

fe) Modifications to requirement for 
pleadings . If the appellant has elected 
the small claims procedure provided by 
6101.13 or the accelerated procedure 
provided by 6101.14, the submission of 
pleadings shall be governed by the 
applicable section. 

(f) Amendment of pleadings — (1) 
Appeals* Each party to an appeal may 
>imend its pleadings once without leave 
of the Board at any time before a 
responsive pleading is filed; if the 
pleading is one to which no responsive 
pleading it permitted, such amendment 
may be made at any time within 20 davs 
after it is served, or, in small claims 
proceedings under 6101.13, within 10 
days after it Is served. The Board may 
permit the parties to amend pleadings 
further on conditions fair to both parlies. 
If a response to the unamended pleading 
was required by this part or by an order 
of the Board, a response to the amended 
pleading shall be Filed no loter than 30 
days after the Filing of the amended 
pleading, or. in small claims 
proceedings, no later than 15 days afler 
the filing of the amended pleading. 
6101.12(e) concerns amendments to 
pleadings to conform to the evidence. 

(2) Protests . (i) If a timely protest does 
not include all the information required 


by paragraph (b)(2) of this section, the 
Board may. in its discretion, so inform 
the protester and grant it leave to amend 
the protest to supply the missing 
information, except that a protest may 
t>e amended to include the information 
required in paragraph (b)(2)(v) of this 
section only if that information is Filed 
in writing with the Board and served 
upon the contracting officer within the 
time limits of 6101.5(b)(3). Enlargement 
of time (6101.2(b)) will not be granted to 
comply with this requirement. As to any 
other information required in paragraph 

(b)(2) of this section, the Board will 
ordinarily grant such additional time for 
the filing of an amendment to the protest 
as is reasonable and fair in the 
circumstances. Except for purposes of 
determining the timeliness of the initial 
Filing, the Filing date of a protest which 
is amended by leave of the Board shall 
be the date of the Filing of the 
amendment. 

(ii) The notice of intervention or 
motion to intervene provided for in 
6101.5(a)(3) may not be amended after 
the time limits set in 6101.5(b)(4) for 
filing such notice or motion. 

6101.8 Motions (Rule 6). 

(a) How motions are made . Motions 
may be oral or written. A written motion 
shall indicate the relief or order sought 
and. either in the text of the motion or in 
an accompanying legal memorandum, 
the grounds therefor, and. in addition, a 
motion for summary relief shall comply 
with the requirements of paragraph (g) 
of this section. 6101.25 prescribes the 
form and content of legal memoranda. 
Oral motions shall be made on the 
record and in the presence of the other 
party. 

(b) When motions may he made. A 
motion fitrd in lieu of an answer 

f mrsuani to 6101.7(c)(1) shall be filed no 
ater than the date on which the answer 
is required to be filed. Any other 
dispositive motion shall be made as 
soon as the grounds therefor are known, 
except that all dispositive motions in a 
protest shall be Filed no later than 15 
days after the filing of the protest. Any 
other motion shall be made promptly or 
as required by this part. 

(c) Dispositive motions , The following 
dispositive motions may properly be 
made before the Board: 

(1) Motions to dismiss for lack of 
jurisdiction or for failure to state a claim 
upon which relief can be granted or for 
failure to state a valid basis for protest: 

(2) Motions to dismiss for failure to 
prosecute; 

(3) Motions for summary relief 
(analogous to summary judgment) in 
appeals; 


(4) Motions to dismiss a protest which 
is frivolous or untimely Filed; 

(5) Any other motion to dismiss with 
prejudice. 

(d) Other motions* Other motions may 
be made in good faith and in proper 
form. 

(e) Jurisdictional questions* The Board 
may at any time consider the issue of its 
jurisdiction to decide a case. When all 
facts touching upon the Board s 
jurisdiction are not of record, decision of 
a jurisdictional question may be 
deferred pending hearing on the merits 
or the filing of record submissions. 

(f) Procedure. In an appeal, a party 
may respond to a written motion other 
than a motion pursuant to 6101.31. 
6101.32, or 6101.33 at any time within 20 
days after the filing of the motion. 
Responses to motions pursuant to 
6101.31. 6101.32, or 6101.33 may be made 
only as permitted or directed by the 
Board. In a protest, a party muv respond 
to any written motion only as permitted 
or directed by the Board. The Board may 
permit hearing or oral argument on 
written motions and may require 
additional submissions from any of the 
parties. Procedure on oral motions made 
at hearing shall be determined as 
necessary in the course of their 
consideration. 

(g) Motions for summary relief in 
appeals , With each motion for summary 
relief, there shall be served and filed a 
statement of the material facts as to 
which the moving party contends there 
is no genuine Issue, and this statement 
shall include references to the 
supporting afFidavits and documents, if 
any. and to the 6101 4 appeal file 
exhibits relied on to support such 
statement. Parlies opposing such a 
motion shall serve and File, together 
with their opposing legal memoranda 
and opposing affidavits and documents, 
if any. a concise statement setting forth 
all moteriul facts as to which ii is 
contended there exists a genuine issue 
necessary to be litigated. All material 
facts set forth in the statement required 
to be served and Filed by the moving 
party are deemed to be admitted unless 
controverted by the statement required 
to be served by an opposing party'. 

(h) Effect of pending motion . Except 
as this part provides or the Board may 
order, a pending motion shall not excuse 
the parties from proceeding with the 
appeal or protest in accordance with 
this part and the orders and directions 
of the Board. In an appeal if u motion is 
initially filed in lieu of on answer the 
answer will be due as prescribed by 
6101.7(c). 
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6101.9 Election ol hearing or record 
submission (Rule 9). 

Each party shall Inform the Board, in 
writing, whether it elects a hearing or 
submission of its case on the record 
pursuant to 6101.11. Such an election 
may be Hied at any time unless a time 
for filing is prescribed by the Board or 
by 6101.13 (small claims procedure) or 
6101.14 (accelerated procedure). A party 
electing to submit its case on the record 
pursuant to 6101.11 may also elect to 
appear at a hearing solely to cross- 
examine any witness presented by an 
opposing party, provided that the Board 
is informed of that party’s intention 
within 10 days of its receipt of notice of 
the election of hearing by the opposing 
party. If a hearing is elected, the election 
should state where and when the 
electing party desires the hearing to be 
held and should explain the reasons for 
its choices if they ore not apparent. A 
hearing will be held if one of the parties 
elects on*?. If a party’s decision whether 
to elect a hearing is dependent upon }he 
intentions of another party or parties, it 
shall consult with such other party or 
parties before filing its election. If there 
is to be a hearing, it will be held at a 
time and place prescribed by the Board 
after consultation with the party or 
parties electing the hearing. The record 
submissions from a part)' that has 
elected to submit on the record shall be 
due as provided in 6101.11. 

6101.10 Conferences; conference 
memorandum; prehearing order; sanctions; 
prehearing and presubmission briefs (Rule 
10 ). 

(a) Conferences. The Board may 
convene the parties in conference, either 
by telephone or in person, for any 
purpose. In protests, a conference will 
ordinarily be held within B days after 
the filing of the protest. The conference 
may be stenographically or 
electronically recorded by the Board. 
Matters to be considered and actions to 
be taken at a conference may include: 

(1) Simplifying, clarifying, or severing 
the issues; 

(2) Stipulations, admissions, 
agreements, and rulings to govern the 
admissibility of evidence, understanding 
on matters already of record, or other 
similar means of avoiding unnecessary 
proof, 

(3) Plans, schedules, and rulings to 
facilitate discovery; 

(4) Limiting the number of witnesses 
and other means of avoiding cumulative 
evidence; 

(5) Stipulations or agreements 
disposing of matters in dispute; or 

(6) Any other matter that may aid in 
the disposition of the case. 


(b) Conference memorandum. The 
Board may prepare a memorandum of 
the results of a conference, including 
any rulings or orders, and place such 
memorandum in the record of the case. 

A copy of the memorandum will be sent 
to each party, and each party shall have 
5 days after receipt of the memorandum 
to object to the substance of it. 

(c) Prehearing order The Board may 
issue a prehearing or presubmission 
order to govern the proceedings in a 
case. 

(d) Sanctions . When the Board has 
issued written directions or orders to 
any party, whether on Its own initiative 
or following a prehearing or 
presubmission conference, and any 
party fails to comply, the Board may 
make such orders with regard to the 
failure as are just, including the 
following: 

(1) Ordering that the facts pertaining 
to the matter in dispute shall be taken to 
be established for the purpose of the 
case in accordance with the contention 
of the party submitting documents or 
requests for admissions; 

(2) Declaring a waiver of challenge of 
the accuracy of any statement or 
schedule of items and figures involved; 

(3) Refusing to allow the disobedient 
party to support or oppose designated 
claims or defenses; 

( 4 ) Prohibiting the disobedient party 
from introducing in evidence designated 
documents or items of testimony; or 

(5) Dismissing the case or any part 
thereof. 

(e) Prehearing or presubmission 
briefs. A party may. by leave of the 
Board, file a prehearing or 
presubmission brief at any time before 
the hearing or upon or before the date 
on which first record submissions ore 
due. 

6101.11 Submission on tbs record without 
a hearing (Rule 11). 

(a) Submission on the record. A party 
may elect to submit its case on the 
record without a hearing. A party 
submitting its case on the record may 
include in its written record submission 
or submissions: 

(1) Any relevant documents or other 
tangible things it wishes the Bosrd to 
admit into evidence; 

(2) Affidavits, depositions, and other 
discovery materials that 6et Forth 
relevant evidence; and 

(3) A brief or memorandum of law. 

The Board may require the submission 
of additional evidence or briefs and may 
order oral argument in a case submitted 
on the record. 

(b) Time for submission. (1) If all 
parties have elected to submit their case 
on the record, the Board will issue an 


order prescribing the time for initial and. 
if appropriate, reply record submissions 
(2) If at least one party has elected a 
hearing and any other party has elected 
to submit its case on the record, any 
party submitting on the record shall 
make its initial submission no later than 
the commencement of the hearing or at 
an earlier date if the Board so orders, 
and a further submission in the form of a 
brief at the time for submission of 
posthearing briefs. The Board will 
accept a further record submission in 
the form of a reply brief if a party that 
attended the hearing is permitted to 
submit a reply brief; such a record 
submission will be due at the same time 
as the reply brief of the party or parties 
that attended the hearing. Submission 
and service of record submissions in the 
form of briefs are governed by 6101.25 

(c) Objections to evidence. Objections 
to evidence in a record submission may 
be made at any time within 10 days efter 
the filing of the submission in an appeal 
or petition, or within 5 days in a protest 
Replies to such objections, if any. may 
be made within 10 days after the filing 
of the objection. The Board may rule on 
such objections in its opinion deciding 
the merits of the case. 

6101.12 Record ol Board proceedings 
(Rule 12). 

(а) Composition of the record for 
decision. The record upon which any 
decision of thp Board will be rendered 
consists of: 

(1) The notice of appeal, petition, or 
protest: 

(2) Appeal or protest file exhibits 
other than those as to which an 
objection has been sustained; 

(3) Hearing exhibits other than those 
as to which an objection has been 
sustained; 

(4) Pleadings; 

(5) Motions and responses thereto; 

(б) Memoranda, orders, rulings, and 
directions to the parties issued by the 
Board; 

(7) Documents and other tangible 
things admitted in evidence by the 
Board: 

(8) Written transcripts or electronic 
recordings of proceedings; 

(9) Stipulations and admissions by the 
parties; 

(10) Depositions, or parts thereof 
received in evidence: 

(11) Written interrogatories and 
responses received in evidence; 

(12) Briefs and memoranda of law; 
and 

(13) Anything else that the Board may 
designate part of the record. 

All other papers and documents in a 
case are part of the administrative 
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record of the proceedings. The 
administrative record shall include file 
and hearing exhibits offered but not 
received in evidence in a case; it may 
also include correspondence with and 
among the parties, and depositions, 
interrogatories, offers of proof contained 
in the transcript, and other documents 
that are not part of the record for 
decision* 

(b) Time for entry into the record. 
Fxcept as the Board may otherwise 
order, nothing other than posthcaring 
briefs will be received into the record 
after a hearing is completed. In cases 
submitted on the record without a 
hearing, nothing will be received into 
the record after the time for filing of the 
last record submission. Briefs will be 
due as provided in 6101.25(b). 

(c) Closing of the record. Except as 
the Board may otherwise order, no proof 
shall be received in evidence after a 
hearing is completed or, in cases 
submitted on the record without a 
hearing, after notice by the Board to the 
parties that the record is closed and that 
the case is ready for decision. 

(d) Notice that the case is ready for 
decision. The Board will give written 
notice to the parties when the record is 
closed and the case is ready for 
decision. 

(e) Amendments to conform to the 
evidence. When issues within the proper 
scope of a case, but not raised in the 
pleadings, have been raised without 
objection or with permission of the 
Board at a hearing (see 6101.21(h)) or in 
record submissions, they shall be 
treated In all respects as if they had 
been raised in the pleadings. The Board 
may formally amend the pleadings to 
conform to the proof or may order that 
the record be deemed to contain 
pleadings so amended. 

(f) Enlargement of the record. The 
Board may at any time require or permit 
enlargement of the record with 
additional evidence and briefs. It may 
reopen the record to receive additional 
evidence and oral argument at a 
hearing. 

(g) Inspection of the record of 
proceedings: release of any paper, 
document, or tangible thing prohibited. 
F.xcept for any part thereof that is 
subject to a protective order, the record 
of proceedings in a case shall be made 
available for inspection by any person 
at the office of the Board during the 
Board's normal working hours. Except 
as provided in 6101.23(c), no paper, 
document, or tangible thing which is 
port of the record of proceedings in a 
case may be released from the offices of 
the Board. Copies may be obtained by 
any person as provided in 6101.38. 


(h) Submissions in camera. (1) A party 
may by motion request that the Board 
receive and hold in camera documents 
that the party contends are privileged or 
confidential, stating the grounds 
therefor. The documents that are the 
subject of the motion shall be attached 
to the motion. If the Board denies the 
motion, the documents will be returned 
to the moving party. If the Bourd grants 
the motion, the documents will be held 
in camera and will be part of the record 
of the case. 

(2) The Board may at any time 
determine that documents in its files 
should be held in camera. If such a 
determination is made, all parties will 
be so notified. 

(3) During a hearing or other 
proceedings the Board in its discretion 
may allow In camera testimony that a 
party contends would involve privileged 
or confidential matters. The party 
requesting in camera testimony must 
furnish advance notice of such a request 
to the Board and all opposing parties 
stating the grounds therefor. 

6101.13 Smalt claims procedure (Rule 13). 

(a) General. THE SMALL CLAIMS 
PROCEDURE IS AVAILABLE LN 
APPEALS SOI-ELY AT THE 
APPELLANTS ELECTION. This 
procedure shortens the time periods for 
and allows the elimination of many of 
the procedural steps required by this 
part so that the Board may render its . 
decision, where practicable, within 120 
days after the Board's receipt of the 
election. Pleadings, discovery, and other 
prehearing activities may be restricted 
or eliminated. An appellant may elect 
the accelerated procedure prescribed by 
6101.14. instead of the small claims 
procedure prescribed by this section, for 
any appeal eligible for the small claims 
procedure. 

(b) Election of the small claims 
procedure. In any appeal in which the 
amount in controversy is $10,000 or less, 
the appellant may elect the small claims 
procedure. Except as the Board may 
otherwise order, such an election shall 
be made by written notice filed with the 
Board no later than 30 days after filing 
of the notice of docketing. A late 
election may be made only by leave of 
the Board. 

(c) Proceedings in small claims . The 
Board may establish an expedited 
schedule for the proceedings other than 
that prescribed in paragraphs (c)(1) 
through (6) of this section. The Board 
will ordinarily conduct a prehearing or 
presubmission conference pursuant to 
6101.10 for this purpose. Except as the 
Board may otherwise order, the parties 
shall proceed in small claims appeals as 
follows: 


(1) The respondent's appeal file 
exhibits shall be filed either as 
prescribed by 6101.4(a) or no later than 
15 days after the filing of the appellant's 
notice of election, whichever first 
occurs. 

(2) If the Board permits the filing of u 
complaint, it shall be filed either as 
prescribed by 6101.7(b) or no later than 
15 days after filing of the appellant's 
notice of election, whichever first 
occurs. 

(3) The appellant's appeal file exhibits 
shall be filed no later than 10 days after 
the filing of the respondent's appeal file 
exhibits. 

(4) If the Board has permitted the 
filing of a complaint, the answer shall be 
filed no later than 10 days after the filing 
of the complaint. 

(5) The election of each party 
prescribed by 6101.9 shall be filed no 
later than 30 days after the filing of the 
appellant's election of the small claims 
procedure. 

(6) If the Board permits discovery, it 
shall be concluded no later than 10 days 
before the hearing date or, if both 
parties have elected to submit on the 
record pursuant to 6101.11, no later than 
10 days before the date prescribed by 
the Board for first record submissions 
under 6101.11(b). 

(d) Decisions under the small claims 
procedure. (1) Written decisions may be 
rendered by a single administrative 
judge and will be summary in form. If 
there is a hearing, the Board may, at the 
conclusion of the hearing, render a 
summary oral opinion deciding the 
appeaL Any such oral opinion will be 
reduced to writing, and copies will be 
given to both parties for record and 
payment purposes and to establish a 
date for commencement of the period for 
filing a motion pursuant to 6101.32 or 
6101.33. 

(2) In the absence of fraud, a decision 
under the small claims procedure is final 
and conclusive and may not be 
appealed or set aside. Such decisions 
shall have no value as precedent. 

(e) Motions pursuant to 6101.31. 
6101.32. and6101.33. A motion pursuant 
to 6101.31. 6101.32, or 6101.33 may be 
filed in an appeal decided under the 
small claims procedure. Ordinarily, such 
a motion will be decided by the 
administrative judge who decided the 
appeal or by one other administrative 
judge of the Board. 

6101.14 Accelerated procedure (Rule 14). 

(u) General. THE ACCELERATED 
PROCEDURE IS AVAILABLE IN 
APPEALS SOLELY AT THE 
APPEITANTS ELECTION. This 
procedure shortens the time periods for 








1764 


Federal Register / Vol. 50. No. 8 / Friday. January 11. 1965 / Rules and Regulations 


many of the procedural steps required 
by this part so that the Board may 
render its decision, where practicable, 
within 180 days after the Board's receipt 
of the election. An appellant may elect 
the accelerated procedure prescribed by 
this section, instead of the small claims 
procedure prescribed by 6101.13. for any 
appeal eligible for the small claims 
procedure. In cases proceeding under 
the accelerated procedure, the parties 
ore encouraged to the extent possible 
consistent with adequate presentation of 
their factual and legal positions, to 
waive pleadings, discovery, and briefs. 

(b) Election of the accelerated 
procedure. In any appeal in which the 
amount in controversy is $50,000 or less, 
the appellant may elect the accelerated 
procedure. Except as the Board may 
otherwise order, such an election shall 
be made by written notice Tiled with the 
Board no luter than 30 days after the 
date the appellant receives the Board’s 
notice of docketing. A late election may 
be made only by leave of the Board. 

(c) Proceedings in accelerated 
appeals . The Board may establish an 
expedited schedule for the proceedings 
other than that prescribed in paragraphs 

(c) (1) through (6) of this section. The 
Board will ordinarily conduct a 
prehearing or presuhmisstoa conference 
pursuant to 6101.10 for this purpose. 
Except as the Board may otherwise 
order, the parties shall proceed in 
accelerated appeals as fotlows: 

fl) The respondent’s appeal Tile 
exhibits shall be Bled as prescribed by 
0101.4{a). 

(2) The complaint shall be filed aa 
prescribed by 6101.7(b). 

(3) The appellant's appeal Tile exhibits 
shall be filed no later than 20 days after 
the Tiling of the respondent’* appeal file 
exhibits. 

(4) The answer shall be filed no later 
than 20 days after the filing of the 
complaint. 

(5) The election of each party 
prescribed by 6101.9 shall be filed no 
later than 60 days after the filing of the 
appellant's election of the accelerated 
procedure. 

(6) All discovery' shall be concluded 
no later than 20 days before the hearing 
date or. if neither party has elected a 
hearing, no later than 20 days before the 
date prescribed by the Board for first 
record submissions under 6101.11(b). 

(d) Decisions under the accelerated 
procedure. Decisions will be written and 
may be rendered by a single 
administrative Judge with the 
concurrence of one other administrative 
judge. In the event Ihe two 
administrative judges disagree, the Chief 
Administrative Judge will designate a 


third administrative judge to participate 
in the decision. 

(e) Motions pursuant to 6101 Jl, 
6101.32. and 6101J3. A motion pursuant 
to 6101.31.0101.32. or 6101.33 may be 
filed in an appeal decided under the 
accelerated procedure. 

6101.15 General provisions governing 
discovery (Pule 15), 

(a) Discovery methods. The parties 
may obtain discovery by one or more of 
the following methods: 

(1) Depositions upon oral examination 
or written questions; 

(2) Written interrogatories; 

(3) Requests for production of 
documents or other tangible things; and 

(4) Requests for admissions. 

Unless otherwise ordered by the 
Board or provided by this part the 
frequency of use of these methods is not 

limited. 

(b) Scope of discovery. Except as 
otherwise limited by order of the Board 
in accordance with this part the parties 
may obtain discovery regarding any 
matter, not privileged, which is relevant 
to Ihe subject mutter involved in the 
pending case, whether it relates !o the 
claims or defense of a party, including 
the existence, description, nature, 
custody, condition, and location of any 
books, documents, or other tangible 
things, and the identity and location of 
persons having knowledge of any 
discoverable matter. It is not a ground 
for objection that the information sought 
will be inadmissible if the information 
sought appears reasonably calculated to 
lead to the discovery of admissible 
evidence. 

(c) Conduct of discovery. Unless the 
Board orders otherwise, the parties to 
an appeal may be written stipulation 
agree to the methods and procedures to 
be used in discovery, except that 
agreements affecting the time provided 
in 6101.17 for responses to requests for 
discovery may be made only with the 
approval of the Board. In protests, the 
parties may engage in discovery only to 
the extent the Board enters on order 
which either incorporates an agreed 
plan and schedule acceptable to the 
Board or otherwise permits such 
discovery as the moving party can 
demonstrate Is required for the 
expeditious, fair, and reasonable 
resolution of the protest and is 
consistent with the requirements of 
6101.19(a)(3). Permissive iniervenors will 
not be permitted full rights of discovery. 
When a petition has been filed, the 
parties may engage in discovery only to 
the extent ordered by the Board. 

(d) Discovery conference. At any time 
after a case has been filed, and 
ordinarily within 6 days after the Tiling 


of a protest, upon application of • party 
or on its own initiative, the Board may 
hold an informal meeting or telephone 
conference with the parties lo identify 
the issues for discovery purposes; 
establish a plan and schedule for 
discovery; set limitations on discovery, 
if any; and determine such other mutters 
as are necessary for the proper 
management of discovery. The Board 
may include in the conference such 
other matters as it deems appropriate in 
accordance with 6101.10 

(e) Protective orders. In connection 
with any discovery procedure, the Board 
may make any order which justice 
requires to protect a party or person 
from annoyance, embarrassment, 
oppression, or undue burden or expense, 
including one or more of the following: 

(1) That the discovery not be had; 

(2) That the discovery may be had 
only on specified terms and conditions, 
including a designation of the time and 
place, or that the scope of discovery be 
limited to certain matters; 

(3) That discovery be conducted with 
no one present except persons 
designated by the Board; 

(4) That confidential information not 
be disclosed or that it be disclosed only 
in a designated way; and 

(5) Such other matters as justice may 
require. 

(f) Failure to make or cooperate in 
discovery:sanctions. (1) A party may 
apply to the Board for an order 
compelling discovery when another 
party refuses or obstructs discovery. If a 
motion to compel discovery is denied In 
whole or in part, the Board may make a 
protective order of the type listed in 
paragraph (e) of this section. 

(2) When the Board has entered an 
order to provide or permit discovery, 
and there is a failure to comply with that 
order, the Board may make such orders 
with regard to the failure as are just, 
including the following: 

(i) An order that designated facts shall 
be taken to be established for purposes 
of the case in accordance with the claim 
of the party obtaining that order 

(ii) An order refusing to permit the 
disobedient party to support or to 
oppose designated claims or defenses, 
or prohibiting it from introducing 
designated matters in evidence; and 

(iiij An order striking out pleadings or 
parts thereof, or staying further 
proceedings until the order is obeyed. 

(g) Subpoenas. A party may request 
the issuance of a subpoena in aid of 
discovery under the provisions of 
6101.20. 
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1101.16 Depositions (Rule 16). 

(a) When depositions may be taken. 
After an appeal has been filed the 
parties'may mutually agree to. or. upon 
application of a party, the Board may 
order, the taking of testimony of any 
person by deposition upon oral 
examination or written questions before 
an officer authorized to administer oaths 
at the place of examination. In petitions 
and in protests, depositions may be 
taken only pursuant to Board order. 
Attendance of witnesses may be 
compelled by subpoena as provided in 
6101.20, and the Board may upon motion 
order that the testimony at a deposition 
be recorded by other than stenographic 
means, in which event the order may 
designate the manner of recording, 
preserving, and filing the deposition and 
may include other provisions to assure 
that the recorded testimony will be 
accurate and trustworthy. If the order is 
made, a party may, nevertheless, 
arrange to have a stenographic 
transcription made at its own expense. 

(b) Depositions: time:place: manner 
of taking. The time, place, and manner 
of taking depositions, including the 
taking of depositions by telephone, shall 
be as agreed upon by the parties or, 
failing such agreement, as ordered by 
the Board. A deposition taken by 
telephone is taken at the place where 
the deponent is to answer questions 
propounded to him. 

(c) Use of depositions. At a hearing 
on the merits or upon a motion or 
interlocutory proceeding, any part or all 
of u deposition, so far as admissible and 
as though the witness were then present 
and testifying, may be used against a 
party who was present or represented at 
the? taking of the deposition or who had 
reasonable notice thereof, in accordance 
with any of the following provisions: 

(1) Any deposition may be used by a 
party for the purpose of contradicting or 
impeaching the testimony of the 
deponent as a witness. 

(2) The deposition of a party or of 
anyone who at the time of taking the 
deposition was an officer, director, or 
managing agent, or a person designated 
to testify on behalf of. a public or 
private corporation, partnership or 
association, or governmental agency, 
which is a party, may be used by the 
adverse party for any purpose. 

(3) The deposition of a witness, 
whether or not n party, may be used by 

a party for any purpose in its own behalf 
‘f the Board finds that: 

(») The witness is dead: or 

(ii) The attendance of the witness at 
the place of hearing cannot be 
reasonably obtained, unless it appears 
that the absence of the witness was 


procured by the party offering the 
deposition: or 

(iii) The witness is unable to attend or 
testify because of illness, infirmity, age, 
or imprisonment; or 

(iv) The party offering the deposition 
has been unable to procure the 
attendance of the witness by subpoena: 
or 

(v) Upon application and notice, 
exceptional circumstances exist which 
make it desirable in the interest of 
justice and with due regard to the 
importance of presenting the testimony 
of witnesses orally in open hearing, to 
allow the deposition to be used. 

(4) If only pari of a deposition is 
offered in evidence by a party, an 
adverse party may require the offering 
party to introduce any other part which 
in fairness ought to be considered with 
the part introduced. 

(d) Depositions pending oppeal from a 
decision of the Board. If an appeal has 
been taken from a decision of the Board, 
or before the taking of an appeal if the 
time therefor has not expired, the Board 
may allow the taking of depositions of 
witnesses to perpetuate their testimony 
for use in the event of further 
proceedings before the Board. In such 
case, the party that desires to perpetuate 
testimony may moke a motion before 
the Board for leave to take the 
depositions as if the action was pending 
before the Board. The motion shall 
show: 

(1) The names and addresses of the 
persons to be examined and the 
substance of the testimony which the 
moving party expects to elicit from each: 
and 

(2) The reasons for perpetuating the 
testimony of the persons named. 

If the Board finds that the perpetuation 
of testimony is proper to avoid a failure 
or a delay of justice, it may order the 
depositions to be taken and may make 
orders of the character provided for in 
8101.15 and in this section. Thereupon, 
the depositions may be taken and used 
as prescribed in this part for depositions 
taken in actions pending before the 
Board. Upon request and for good cause 
shown, an administrative judge may 
issue or obtain a subpoena, in 
accordance with 6101.20, for the purpose 
of perpetuating testimony by deposition 
during the pendency of an appeal from a 
Board decision. 

6101.17 Interroqatortes to parties: 
requests for admissions; requests for 
production of documents (Rule 17). 

After a case has been filed, a party 
may serve on another party written 
interrogatories, requests for admissions, 
and requests for production of 
documents, except that in a petition and 


in a protest a party must first obtain a 
Board order permitting such discovery. 

(a) Written interrogatories . Written 
Interrogatories shall be answered 
separately in writing, signed under oath, 
and answered or objected to in an 
appeal or petition within 30 days after 
service or, in a protest, within 10 days 
after service. An interrogatory otherwise 
proper is not necessarily objectionable 
merely because an answer to the 
interrogatory may involve an opinion or 
contention that relates to fact or the 
application of law to fact, but the Board 
moy order that such an interrogatory 
need not be answered until after 
designated discovery has been 
completed or until a prehearing • 
conference has been held, or some other 
event has occurred. 

(b) Option to produce business 
records. Where the answer to an 
interrogatory may be derived or 
ascertained from the business records of 
the party upon which the interrogatory 
has been served or from an 
examination, audit, or inspection of such 
business records, including a 
compilation, abstract, or summary 
thereof, and the burden of deriving or 
ascertaining the answer is substantially 
the same for the party serving the 
interrogatory as for the party served, it 
is a sufficient answer to such 
interrogatory to specify the records from 
which the answer may be derived or 
ascertained and to afford to the party 
serving the interrogatory reasonable 
opportunity to examine, audit, or inspect 
such records and to make copies, 
compilations, abstracts, or summaries 
thereof. Such specification shall be in 
sufficient detail to permit the 
interrogating party to locate and to 
identify, as readily as can the party 
served, the records from which the 
answer may be ascertained. 

(c) Written requests for admissions. A 
written request for the admission of the 
truth of any matter, within the proper 
scope of discovery, that relates to 
statements or opinions of fact or of the 
application of law to fact, including the 
genuineness of any documents, is to be 
answered in writing and signed or 
objected to, in an appeal or petition, 
within 30 days after service or, in a 
protest, within 10 days after service; 
otherwise, the matter therein may be 
deemed to be admitted. 

(d) Written requests for production of 
documents. A written request for the 
production, inspection, and copying of 
any documents and things shall be 
answered or objected to. in an appeal or 
petition, within 30 days after service, or. 
in a protest, within 10 days after service. 
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(e) Change in time for response. Upon 
request of a party, or on its own 
initiative, the Board may prescribe a 
period of time other than that specified 
in this section. 

6101.16 Hearing examiners (Rule 16). 

(a) Designation. In appropriate cases 
the Chief Administrative Judge may 
designate a duly appointed hearing 
examiner of the Board to conduct 
proceedings in a case that has been 
assigned to a panel. Any such 
designation shall be by written order of 
the Chief Administrative Judge, who 
may specify the authority of the hearing 
examiner. A copy of such designation 
shall be sent to each party. In the 
absence of any specification in the 
order, and subject to paragraph (c) of 
this section, the authority of the hearing 
examiner shall be as set forth in 
paragraph (b) of this section. In no event 
shall the authority of the hearing 
examiner specified in the order of 
designation exceed that set forth in 
paragraph (b) of this section. A party 
may object in writing to the designation 
of a hearing examiner to conduct a 
hearing. Such objection must be filed 
with the Chief Administrative Judge 
within 5 days of the objecting party's 
receipt of notice of the designation. The 
Chief Administrative Judge will rule on 
any such objection within 5 days of its 
receipt. 

(b) Authority. Subject to paragraph (c) 
of this section and 6101.1(e), a hearing 
examiner may be given the authority, 
with respect to any case to which the 
hearing examiner has been designated, 
to; 

(1) Correspond with the parties on 
behalf of the Board with respect to any 
matter within the hearing examiner's 
authority; 

(2) Perform any act that would be 
within the authority of a single 
administrative judge of the Board, 
including the following: 

(i) Establish the date and place of 
hearing; 

(ii) Establish a schedule for record 
submissions when at least one of the 
parties has elected not to attend a 
nearing; 

(iii) Conduct a prehearing or 
presubmission conference and make 
rulings or issue directions in the course 
of such a conference: 

(iv) Conduct a hearing and make 
rulings in the course of that hearing, 
except for a ruling on the suspension of 
procurement authority pending a 
decision on a protest: and 

(v) Make other rulings that do not 
relate to dispositive matters during the 
pendency of the case: 


(3) Prepare recommended findings of 
fact and a recommended decision to be 
proposed to the assigned panel for 
adoption by the Board. 

(c) Limitations on authority . 
Notwithstanding any other provision of 
this section, no hearing examiner of the 
Board may: 

(1) Conduct any proceedings with 
respect to a case to which the hearing 
examiner has not been designated or in 
contravention of the order designating 
the hearing examiner: 

(2) Conduct a hearing with respect to 
an appeal in which the amount in 
dispute is greater than $50,000; 

(3) Take any action that has the effect 
of an adjudication of the case on the 
merits: 

(4) Take any action that has the effect 
of striking, dismissing, or granting 
partial summary judgment with respect 
to any claim or defense of a party; 

(5) Sign a subpoena; or 

(6) Issue an oral decision at the 
conclusion of a hearing under the small 
claims procedure. 

(d) Amendment of rulings. Upon 
motion of a party, the chairman of the 
panel to which an appeal has been 
assigned may amend, alter, or vacate 
any ruling made by the hearing 
examiner prescribed in paragraph (b) of 
this section. Such motions shall be Tiled 
within 5 days after the hearing is 
completed or, in cases submitted on the 
record, within 5 days after notice by the 
Board to the parties that the record is 
closed. 

6101.19 Hearings: Scheduling; notice; 
unexcused absences; suspension decision 
(Rule 19). 

(a) Scheduling of hearings —(1) In 
general. Hearings will be held at the 
time and place ordered by the Board 
and will be scheduled at the discretion 
of the Board. In scheduling hearings, the 
Board will consider the requirements of 
this part, the need for orderly 
management of the Board s caseload, 
and the stated desires of the parties as 
expressed in their elections filed 
pursuant to 6101.9 or otherwise. The 
time or place for hearing may be 
changed by the Board at any time. 

(2) Suspension hearing . If an 
interested party in a protest filed either 
before or after contract award requests 
a hearing for the Board to determine 
whether to suspend procurement 
authority pending a decision on the 
merits o’f the protest, such hearing shall 
be held, whenever practicable, so that 
the determination whether to suspend 
will be made before bid opening or the 
closing date for receipt of initial 
proposals or, if bids have been opened 
or initial proposals received, before the 


anticipated award of the contract, and 
in any event no later than 10 days after 
the Tiling of the protest. A request for a 
suspension hearing will be denied if the 
protest is filed more than 10 calendar 
days after contract award. 

(31 Hearing protest on merits. A 
hearing on the merits of a protest will be 
held no later than 25 days after the Tiling 
of the protest, excluding Saturdays. 
Sundays, and federal holidays, provided 
that a written request is filed by the 
protester, intervenor of right, or 
intervening agency no later than 2 days 
after such party's receipt of the protest 
answer. 

(b) Notice of hearing . Notice of 
hearing will be by written order of the 
Board, except that it may be oral for a 
suspension hearing held under 
paragraph (a)(2) of this section. Notice 
of changes in the hearing schedule will 
also be by written order when 
practicable but may be oral in exigent 
circumstances. Except as the Board may 
otherwise order, each party that plana to 
attend the hearing in an appeal shall, 
within 10 days of receipt of (1) a written 
notice of hearing or (2) any notice of a 
change in hearing schedule stating that 
an acknowledgment is required, notify 
the Board in writing that it will attend 
the hearing. Acknowledgment of a 
notice of hearing in a protest may be 
written or oral and shall be given within 
such time as the notice prescribes. 

(c) Unexcused absence from hearing 
In the event of the unexcused absence* of 
a party from a hearing, the hearing, will 
proceed, and the absent party will be 
deemed to have elected to submit its 
case on the record pursuant to 6101.11. 

(d) Suspension decision . The Board 
shall suspend the respondent's 
procurement authority, or a delegation 
thereof, pending a decision on the merits 
of the protest, unless the respondent 
establishes at hearing that* (1) absent 
suspension, contract award, if not 
already made, is likely to occur within 
30 days; and (2) urgent and compelling 
circumstances which significantly affect 
interests of the United States will not 
permit waiting for the decision of the 
Board. The decision regarding 
suspension will be by order of the pan* 1 
chairman and may be oral, to be 
reduced to writing as soon as 
practicable. 

6101.20 Subpoenas (Rule 20). 

(a) Voluntary cooperation in lieu of 
subpoena. Each party is expected to: 

(1) Cooperate by muking available 
witnesses and evidence under its 
control, when requested by another 
party, without issuance of a subpoena; 
and 














Register / Vol. 50, No. 8 / Friday, January 11, 1985 / Rules and Regulations 


1767 


(2) Secure voluntary attendance of 
third-party witnesses and production of 
evidence by third parties, when 
practicable, without issuance of a 

subpoem. 

(b) Subpoenas in appeals governed by 
the Contract Disputes Act of 1978 and in 
protests pursuant to the Competition in 
Contracting Act of 1984—{ 1) General. 
Upon the written request of any party 
filed with the Office of the Clerk of the 
Board, or on his or her owrn initiative, an 
administrative judge to whom a case is 
assigned or who is otherwise designated 
by the Chief Administrative fudge, may 
issue a subpoena that commands the 
person to whom it is directed to: 

(1) Attend and give testimony at a 
disposition in a city or county where 
that person resides or is employed or 
ti insects business in person or at 
another location convenient to that 
person that is specifically determined by 
the Hoard: 

(ii) Attend and give testimony at a 

hearing: and 

(iii) Produce the books, papers, 
documents, and other tangible things 
designated in the subpoena. 

(2) Request for subpoena. A request 
for « subpoena shall state the 
reasonable scope and genera! relevance 
to the case of the testimony and of any 
documentary evidence sought. A request 
for a subpoena shall be filed at least: 

(i) 15 days in an appeal or petition, or 
5 days in a protest, before a scheduled 
deposition where the attendance of a 
witness at a deposition is sought: and 

(ii) 30 days in an appeal or petition, or 
it) days in a protest, before a scheduled 
hearing where the attendance of a 

w tness at a hearing is sought. 

The Board may, in its discretion, honor 
requests for subpoenas not made within 
these time limitations. 

(3) Form: issuance, fi) Every subpoena 
shall be in the form specified in the 
Appendix to this part. In issuing a 

si bpoena to a requesting party, the 
administrative judge shall sign the 
subpoena and may. in his or her 
disc retion, enter the name of the person 
to whom it is directed, but shall 
otherwise leave it blank. The party to 
w hom the subpoena is issued shall 
complete the subpoena before sendee. 

(ii) If the person subpoenaed is 
located in a foreign country, a letter 
rogatory or a subpoena may be issued 
and served under the circumstances and 
in the manner provided in 28 U.S.C. 781- 
784. 

(4) Sendee, (f) The party requesting a 
subpoena shall arrange for service. 
Service shall be made as soon as 
practicable after the subpoena has been 

issued. 


(ii) A subpoena requiring the 
attendance of a witness at a deposition 
or hearing may be served at any place. 

A subpoena may be served by a United 
States marshal or deputy marshal, or by 
any other person who is not a party and 
not less than 18 years of age. Serv ice of 
a subpoena upon a person named 
therein shall be made by personally 
delivering a copy to that person and 
tendering the fees for one day’s 
attendance and the mileage allowed by 
28 U.S.C. 1821 or other applicable law: 
however, where the subpoena is issued 
on behalf of the Government, money 
payments need not be tendered in 
advance of attendance. 

(5) Proof of service. The person 
serving the subpoena shall make proof 
of service thereof to the Board promptly 
and in any event before the date on 
which the person served must respond 
to the subpoena. Proof of service shall 
be made by completing and executing 
and submitting to the Board the “Return 
on Service” portion of a duplicate copy 
of the subpoena issued by an 
administrative judge. If service is made 
by a person other than a United States 
marshal or his deputy, that person shall 
make an affidavit as proof by executing 
the “Return on Service” in the presence 
of a notary. 

(0) Motion to quash or to modify. 

Upon written motion by the person 
subpoenaed or by a party, made within 
10 days after service, but in any event 
not later than the time specified in the 
subpoena for compliance, the Board may 
(i) quash or modify the subpoena if it is 
unreasonable and oppressive or for 
other good cause shown, or (ii) require 
the party in whose behalf the subpoena 
was issued to advance the reasonable 
cost of producing subpoenaed 
documentary evidence. Where 
circumstances require, the Board may 
act upon such a motion at any time after 
a copy has been served upon opposing 
parlies. 

(7) Contumacy or refusal to obey a 
subpoena. In a case of contumacy or 
refusal to obey a subpoena by a person 
who resides, is found, or transacts 
business within the jurisdiction of a 
United States district court.The Board 
shall apply to the court through the 
Attorney General of the United States 
for an order requiring the person to 
appear before the Board to give 
testimony, produce evidence or both. If 
a person fails to obey such an order, the 
court may punish that person for 
contempt of court. 

(c) Subpoenas in appeals not 
governed by the Contract Disputes Act 
of 1978. 

(1) Upon written request of either 
party filed with the Office of the Clerk of 


the Board in appeals not governed by 
the provisions of the Contract Disputes 
Act of 1978. or on his or her own 
initiative, an administrative judge to 
whom a case is assigned or who is 
otherwise designated by the Chief 
Administrative Judge may obtain a 
subpoena from an appropriate Uniled 
States district court through the 
Department of Justice, in accordance 
with the provisions of 5 U.S.C. 304, and 
Rule 45 of the Federal Rules of Civil 
Procedure. 

(2) A request for a subpoena under 
this paragraph shall be filed at least 30 
days in advance of a scheduled 
deposition or hearing. However, the 
Board may. in its discretion, honor 
requests for subpoenas not made within 
this time limitation. 

(3) A request for a subpoena under 
this paragraph shall contain the same 
information required under paragraph 
(b)(2) of this section. 

(4) In a case of refusal to obey a 
subpoena, the Board may apply 
appropriate sanctions or it may request 
the Department of Justice to seek 
enforcement of the subpoena. 

6101.21 Hearing procedures (Rule 21). 

(a) Mature and conduct of hearings. 
Hearings take the general form of 
adversary trials similar to those 
conducted without a jury in courts of 
general jurisdiction. Subject to the 
foregoing, hearings will be conducted as 
informally as is reasonable and 
appropriate given the nature of the 
dispute and the representation of the 
parties. The Board may exclude from the 
hearing room any or all prospective 

w itnesses or persons other than the 
parties and counsel, except that a party 
or counsel may be excluded from the 
hearing room in case of disruptive 
conduct. Additionally, at the request of 
a party, the Board shall order witnesses 
excluded so that they cannot hear the 
testimony of other witnesses. 

(b) Continuances: change of location. 
Whenever practicable, a hearing will be 
conducted in one continuous session or 
a series of consecutive sessions at single 
location. However, the Board may at 
any time continue the hearing to a future 
date and may arrange to conduct the 
hearing in more than one location. The 
Board may also continue a hearing to 
permit a party to conduct additional 
discovery on conditions established by 
the Board In exercising its discretion to 
continue a hearing or to change its 
location, the Board will give due 
consideration to the same elements (set 
forth in 6101.19(a)) that it considers in 
scheduling hearings. 
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(c) A variability of witnesses . 
documents . and other tangible things . It 
is the responsibility of a party desiring 
to call any witness, or to use any 
document or other tangible thing as an 
exhibit in the course of a hearing, to 
ensure that whoever it wishes to call 
and whatever it wishes to use is 
available at hearing. 

(d) Enlargement of the record. The 
Board may at any time during the 
conduct of a hearing require evidence or 
argument in addition to that put forth by 
the parties. 

(e) Examination of witnesses:. 
Witnesses before the Board will testify 
under oath or affirmation. A party or the 
Board may obtain an answer from any 
witness to any question that is not the 
subject of an objection that the Board 
sustains. 

(f) Refusal to be sworn. If a person 
called as a witness refuses to be sworn 
or to affirm before testifying, the Board 
may direct that witness to do so. and in 
the event of continued refusal, the Board 
may permit the taking of testimony 
without oath or affirmation. 
Alternatively, the Board may refuse to 
permit the examination of that witness, 
in which event it may state for the 
record the inferences it draws from the 
witness's refusal to testify under oath or 
affirmation. Alternatively, the Board 
may issue a subpoena to compel that 
witness to testify under oath or 
affirmation, and in the event of the 
witness's continued refusal to swear or 
affirm, may seek enforcement of that 
subpoena pursuant to 6101.20. 

(g) Refusal to answer. If a witness 
refuses to answer a question put to him 
in the course of his testimony, the Board 
may direct that witness to answer, and 
in the event of continued refusal, the 
Board may state for the record the 
inferences it draws from the refusal to 
answer. Alternatively, the Board may 
issue a subpoena to compel that witness 
to testify and, in the event of the 
witness's continued refusal to testify, 
may seek enforcement of that subpoena 
pursuant to 6101.20. 

(h) Issues not raised by pleadings. If 
evidence is objected to at a hearing on 
the ground that it is not within the issues 
raised by the pleadings, it may 
nevertheless be admitted by the Board if 
it is within the proper scope of the 
appeal. If such evidence is admitted, the 
Board may grant the objecting party a 
continuance to enable it to meet such 
evidence. If such evidence is admitted, 
the pleadings may be amended to 
conform to the evidence, as provided by 
6101.12(e). 

(i) Delay by parties. If the Board 
determines that the hearing is being 
unreasonably delayed by the failure of a 


party to produce evidence, or by the 
undue prolongation of the presentation 
of evidence, it may. by written order or 
by ruling from the bench, prescribe a 
time or times within which the 
presentation of evidence must be 
concluded, establish time limits on the 
direct or cross-examination of 
witnesses, and enforce such order or 
ruling by appropriate sanctions. 

6101.22 Admissibility and weight of 
evidence (Rule 22). 

(a) Admissibility. Any relevant 
evidence may be received. The Board 
may exclude relevant evidence to avoid 
unfair prejudice, confusion of the issues, 
undue delay, waste of time, or needless 
presentation of cumulative evidence. 
Hearsay evidence ib admissible unless 
the Board finds it unreliable or 
untrustworthy. 

(b) Federal Rules of Evidence. As a 
general matter, and subject to the other 

revisions of this section, the Board will 
ase its evidentiary rulings on the 
Federal Rules of Evidence. 

(c) Weight and credibility. The Board 
will determine the weight to be given to 
evidence and the credibility to be 
accorded witnesses. 

(dj Submission of evidence in camera. 
6101.12(h) governs submissions in 
camera. 

6101.23 Exhibits (Rule 23). 

(a) Marking of exhibits. (1) Documents 
and other tangible things offered in 
evidence by a party will be marked for 
identification by the Board during the 
hearing or, if it is convenient for the 
Board and the parties, before the 
commencement of the hearing. They will 
be numbered consecutively as the 
exhibits of the party offering them. 

(2) If a party elects to proceed on the 
record without a hearing pursuant to 
6101.11, documentary evidence 
submitted by that party will be 
numbered consecutively by the Board as 
appeal or protest file exhibits. 

(b) Copies as exhibits. Except upon 
objection sustained by the Board for 
good cause shown, copies of documents 
may be offered and received into 
evidence as exhibits, and such copies 
shall have the same force and effect as 
if they were the originals. If the Board so 
directs, a party offering a copy of a 
document as an exhibit shall have the 
original available at the hearing for 
examination by the Board and any other 
party. When the original of a document 
has been received into evidence as an 
exhibit, an accurate copy thereof may be 
substituted in evidence for the original 
by leave of the Board at any time. 

(c) M ithdrawal of documentary 
exhibits and other papers. With the 


permission of the Board, a party may 
remove an exhibit during the course of a 
proceeding. Otherwise, no withdrawal 
of any papers in the Board s file is 
permitted. Inspection of the file at the 
Board’s offices is permitted by 

6101.12(g). 

(d) Disposition of physical exhibits. 
Any physical (as opposed to 
documentary) exhibit may be disposed 
of by the Board at any time more than 90 
days after the expiration of the period 
for appeal from the decision of the 
Board, unless it has been earlier 
withdrawn bv the party that submitted 
it. 

6101.24 Transcripts ot proceedings; 
corrections (Rule 24). 

(a) Transcripts. Except as the Board 
may otherwise order, all hearings of 
appeals or petitions other than those 
under the small claims procedure 
prescribed by 6101.13. and all hearings 
in connection with protests will be 
stenographically or electronically 
recorded and transcribed. Any other 
hearing or conference will be recorded 
or transcribed only by order of the 
Board. Copies or transcriptions of 
stenographic or electronic recordings 
not ordered to be transcribed by the 
Board will be furnished to the parties or 
other persons only on conditions 
prescribed by the Board, which may 
include the payment of the costs of 
copying or transcription. Each party is 
responsible for obtaining its own copy 
of the transcript if one is prepared. 

(b) Corrections. Corrections to an 
official transcript will be made only 
when they involve errors affecting its 
substance. The Board may order such 
corrections on motion or on its own 
initiative, and only after notice to the 
parties giving them opportunity to 
object. Such corrections will ordinarily 
be made either by hand with pen and 
ink or by the appending of an errata 
sheet, but when no other method of 
correction is practicable the Board may 
require the reporter to provide substitute 
or additional pages 

6101.25 Briefs and memoranda of law 
(Rule 25). 

(a) Form and content of briefs and 
memoranda of law. Briefs and 
memoranda of law shall be typewritten 
on standard size 814 by 11-inch paper 
Otherwise, no particular form or 
organization is prescribed. Posthearing 
briefs should, at a minimum succinctly 
set forth (1) the facts of the case with 
citations to those places in the record 
where supporting evidence can be found 
and (2) argument with citations to 
supporting legal authorities. Memoranda 
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of law should generally adhere as 
ci >sely a9 practicable to the form and 
content of briefs. 

i bj Submission and service of 
posthearing briefs . Except as the Board 
may otherwise order posthcaring briefs 
aft all be filed in an appeal 30 days after 
the Board’s receipt of the transcript and 
tn a protest 5 days after the Board's 
receipt of the transcript: reply briefs in 
a i appeal, if filed, shall be filed 15 days 
after the parties* receipt of the initial 
p sthearing briefs. The Board will notify 
the parties of the date of its receipt of 
the transcript. The Board will serve each 
p irty's brief on the other party or 
p irties; this is an exception to the 
general requirement for service of 
p ;pers of 6101.3. In the event one party 
h is elected a hearing and any other 
P-irty has elected to submit its case on 
the record pursuant to 6101.11. the filing 
o' record submissions in the form of 
briefs shall be governed by this section. 

610126 Consolidation; separate hearings; 
separate determination of liability (Rule 26). 

(a) Consolidation. When cases 
involving common questions of law or 
fact are pending, the Board may: 

(1) Order a joint hearing of any or all 
of the matters a! issue in the cases; 

(2) Order the coses consolidated; or 

(3) Make such other orders concerning 
the proceedings therein as arc intended 
to avoid unnecessary costs or delay 

lb) Separate hearings The Board may 
order a separate hearing of any case or 
cases or of any claims or issues or 
number of claims or issues therein. The 
hoard may enter appropriate orders or 
decisions with respect to any claims or 
issues that are heard separately. 

(cl Separate determinations of 
liability . The Board may: 

(11 Limit u hearing to those issues of 
Inw and fact relating to the right of a 
party to recover, reserving the 
^'•termination of the amount of 
recovery, if any. for other proceedings; 
ind 

(2) In its decision uf an appeal, 
u respective of whether there is evidence 
»n the record concerning the amount of 
recovery, and whether or not a 
stipulation or order has been made, 
reserve determination of the amount of 
recovery for other proceedings. In any 
instance in which the Board has 
reserved its determination of the amount 
«>f recovery’ for other proceedings its 
decision on the question of the right to 
recover shall be final, subject to the 
provisions of 6101.31. 6101.32. and 
6101.33 • 


6101.27 Stay or suspension of 
proceedings; dismissals in lieu of stay or 
suspension 4Rule 27). 

(a) Stay of proceedings to obtain 
contracting officer's decision . The Bourd 
may in its discretion stay proceedings to 
permit a contracting officer to issue a 
decision when an appeal has been token 
from the contracting officer’s alleged 
failure to render a timely decision. 

(b) Suspension for other cause. The 
Board may suspend proceedings in a 
case for good cause. The order 
suspending proceedings will prescribe 
the duration of the suspension or the 
conditions on which it will expire. The 
order may also prescribe actions to be 
taken by the parties during the period of 
suspension or following its expiration. 

(c) Dismissal in lieu of stay or 
suspension When circumstances 
beyond the control of the Board prevent 
the continuation of proceedings in a 
case, the Board may, in lieu of issuing an 
order suspending proceedings, dismiss 
the case without prejudice to 
reinstatement. Such a dismissal may 
require reinstatement by a date certain 
or within a certain period of time after 
the occurrence of a specified event. If 
the order of dismissal does not 
otherwise provide, it will be subject to 
the provisions of 6101.28(a). 

6101.26 Dismissals (Rule 26). 

(a) Voluntary dismissal. (1) Upon 
motion of the appellant or by slipulation 
of the parties, a ca9e may be dismissed 
by the Board. Unless otherwise stated in 
the appellant’s motion or in the 
stipulation, the dismissal is without 
prejudice, except that such a dismissal 
operates as an adjudication upon the 
merits when requested by an appellant 
whose case based on or Including the 
same claim has previously been 
dismissed by the Board. 

(2) When a case has been dismissed 
without prejudice and has not been 
reinstated by the Board upon 
application of any party within three 
years of the date of dismissal, or within 
such shorter period as the Board may 
prescribe, the case shall be deemed to 
have been dismissed with prejudice a8 
of the expiration of the applicable 
period. 

(b) Involuntary dismissal. (1) Upon 
motion of the respondent or upon its 
own initiative, the Board may dismiss a 
case for failure to prosecute or comply 
with this part or any order of the Board. 

(2) Unless the Board in its order for 
dismissal otherwise specifies, a 
dismissal under this paragraph (b). and 
any dismissal not provided for in this 
rule, other than a dismissal for lack of 
jurisdiction, shall be with prejudice and 


operate as an adjudication upon the 
merits. 

6101.29 Decisions (Rule 29). 

Except as provided in 6101.19(d) 
(protest suspension decision) and 
6101.13 (small claims procedure), 
decisions of Ihe Board will be made in 
writing upon the record as prescribed In 
6101.12. Each of the parlies will be 
furnished a copy of the decision certified 
by the Office of the Clerk of the Board, 
and the date of the receipt thereof by 
each party will be established in the 
record. A decision on the merits of a 
protest will be issued within 45 days 
after the filing of the protest, excluding 
Saturdays. Sundays, and federal 
holidays, unless the Board's Chairman 
(Chief Administrative Judge) determines 
that the specific and unique 
circumstances of the protest require a 
lunger period. In that event, the Board 
shall issue a decision within the longer 
period determined by the Board's 
Chairman. 

6101.30 Full Board consideration (Rule 

30). 

A request for full Board consideration 
is not favored. Ordinarily, full Board 
consideration will be ordered only when 
(a) it is necessary to secure or maintain 
uniformity of Board decisions, or (b) the 
matter to be referred is one of 
exceptional importance. The Chief 
Administrative Judge, on motion of any 
party, or at the request of any 
administrative judge of the Board, or on 
his or her own initiative, may order (hat 
a matter be considered by the full Board. 

6101.31 Clorical mistakes (Rule 31). 

Clerical mistakes in decisions, orders, 
or other parts of the record, and errors 
arising therein through oversight or 
inadvertence, may be corrected by the 
Board at any time on its own initiative 
or upon motion of a party on such terms, 
if any, as the Board may prescribe. 
During the pendency of an appeal from a 
Board decision, such mistakes may be 
so corrected before the certified list of 
record materials or the record itself is 
filed tn the appellate tribunal, and 
thereafter while the appeal is pending 
may be so corrected only with leave of 
the appellate tribunal. 

6101.32 Reconsideration; amendment of 
decisions; new hearings (Rule 32). 

(a) Grounds. Reconsideration may be 
granted, a decision or order may be 
altered or amended, or a new hearing 
may be granted, for any of the reasons 
stated in 6101.33(a) and the reasons 
established by the rules of common law 
or equity applicable as between private 
parties in the courts of the United 














1770 


Federal Register / Vol. 50. No. 8 / Friday. junuury 11. 1985 / Rules and Regulations 


Stutes. Reconsideration, or a new 
hearing, may be granted on all or any of 
the issues. On granting a motion for a 
new hearing, the Board may open the 
decision if one has been issued, lake 
additional testimony, amend findings of 
fact and conclusions of law. or make 
new findings and conclusions and direct 
the entry of a new decision. 

(b) Procedure. Any motion under this 
section shull comply with the provisions 
of 6101.8 and shall set forth: 

(1) The reason or reasons why the 
Board should consider the motion; and 

(2) The relief sought and the grounds 
therefor. 

If the Board concludes that the reasons 
asserted for its consideration of the 
motion are insufficient, it may deny the 
motion without considering the relief 
sought and the grounds asserted 
therefor. If the Board grants the motion, 
it will issue an appropriate order which 
may include directions to the parties for 
further proceedings. 

(c) Time for filing, A motion for 
reconsideration, to alter or amend a 
decision or order, or for a new hearing 
shall be filed in an appeal or petition 
within 30 days and in a protest within 10 
days after the date of receipt by the 
moving party of the decision or order. 
Not later than 30 days after issuance of 
a decision or order, the Board may. on 
its own initiative, order reconsideration 
or a new hearing or alter or amend a 
decision or order for any reason that 
would justify such action on motion of a 
parly. 

6101.33 Relief from decision or order 
(Rule 33). 

(a) Grounds. The Board may relieve a 
party from the operation of a final 
decision or order for any of the 
following reasons: 

(1) Newly discovered evidence which 
could not have been earlier discovered, 
even through due diligence; 

(2) Justifiable or excusable mistake, 
inadvertence, surprise, or neglect; 

(3) Fraud, misrepresentation, or other 
misconduct of an adverse party; 

(4) The decision has been satisfied, 
released, or discharged, or a prior 
decision upon which it is based has 
been reversed or otherwise vacated, and 
it is no longer equitable that the decision 
should have prospective application; 

(5) The decision is void, whether for 
lack of jurisdiction or otherwise; or 

(6) Any other ground justifying relief 
from the operation of the decision or 
order. 

(b) Procedure . Any motion under this 
section shall comply with the provisions 
of 6101.8 and 6101.32(b). and will be 
considered and ruled upon by the Board 
as provided in 6101.32(b). 


(c) Time for filing. Any motion under 
this section shah tie filed as soon as 
practicable after the discovery of the 
reasons therefor, but in any event no 
later than 120 days, or, in protests and in 
appeals under the small claims 
procedure of 6101.13. no later than 30 
days after the date of the moving party's 
receipt of the decision or order from 
which relief is sought. In considering the 
timeliness of a motion filed under this 
section, the Board may consider when 
the grounds therefor should reasonably 
have been known to the moving party. 

(d) Effect of motion. A motion under 
this section does not affect the finality 
of a decision or suspend its operation. 

6101.34 Harmless error (Rule 34). 

No error in the admission or exclusion 
of evidence, and no error or defect in 
any ruling, order, or decision of the 
Board, and no other error in anything 
done or omitted to be done by the Board 
will be a ground for granting a new 
hearing or for vacating, reconsidering, 
modifying, or olhenvise disturbing a 
decision or order of the Board unless 
refusal to act upon such error will 
prejudice a party or work a substantial 
injustice. At every stage of the 
proceedings the Board will disregard 
any error or defect that docs not affect 
the substantial rights of the parties. 

6101.35 Award of protest costs; amount 
of costs allowed (Rule 35). 

(a) A ward of protest costs. If the 
Board determines that a challenged 
agency action violates a statute or 
regulation or the condition! of any 
delegation of procurement authority 
under 40 U.S.C. 758. the Board may. in 
accordance with 31 U.S.C. 1304. award 
on appropriate interested party the costs 
of: 

(1) Filing and pursuing the protest, 
including reasonable attorney's fees; 
and 

(2) Bid and proposal preparation. 

(b) Amount of costs ollowed Within 
30 days after a decision sustaining a 
protest, an interested party may submit 
a motion, with supporting 
documentation and certification of 
accuracy requesting the Board to issue 
an order requiring respondent to pay the 
costs described in paragraph (a) of this 
section. Respondent will have 20 days 
after its filing to respond to the motion, 
and after any hearing requested by the 
moving party or respondent, the Board 
will then issue its determination. The 
award will be paid pursuant to 6101.38. 

6101.36 Payment of Board awards (Rule 
36). 

(a) Generally. Payment of Board 
awards may be made in accordance 
with 31 U.S.C. 1304. 


(b) Conditions for payment. Before a 
party may obtain payment of a Board 
award pursuant to 31 U.S.C. 1304. one of 
the following must occur. 

(1) AH parties must, by execution of a 
Certificate of Finality, waive their rights 
to relief under 6101.32 and 6101.33 and 
also their rights to appeal the decision of 
the Board to the United States Court of 
Appeals for the Federal Circuit; or 

(2) The time for filing an appeal to the 
United States Court of Appeals for the 
Federal Circuit must expire. 

(c) Procedure for filing of certificates 
of finality. Whenever the Board issues u 
decision or an order awarding a party 
any amount of money, it will attach to 
the copy of the decision sent to each 
party forms such as those illustrated in 
the Appendix to this part. The 
conditions for payment prescribed in 
paragraph (b)(1) of this section are 
satisfied if each of the parties returns a 
completed and duly executed copy of 
this form to the Board. When the form is 
executed on behalf of an appellant or 
appropriate interested party by an 
attorney or other representative, proof 
of signatory authority shall also be 
furnished. Upon receipt of completed 
and duly executed Certificates of 
Finality from the parties, the Board will 
forw ard a copy of each such certificate 
(together with proof of signatory 
authority, if required) and a certified 
copy of its decision to the United States 
General Accounting Office to be 
certified for payment. 

(d) Procedure in absence of certificate 
of finality , When one or more of the 
parties fails to submit a duly executed 
Certificate of Finality, bul the conditions 
for payment have been satisfied as 
provided in paragraph (b)(2) of this 
section, any party to which an award 
has been made may file a written 
request that the Board forward its 
decision to the United Slates Genera) 
Accounting Office for payment. 
Thereupon, the Board will forward a 
copy of that request and a certified copy 
of Its decision to the United States 
General Accounting OfTice to be 
certified for payment. 

(e) Offer of award. At any time after 
the filing of the case, the respondent 
may make sn offer of award. If such 
offer is accepted by the appellant, the 
parties shall fife with the Board a 
stipulation setting forth the terms of the 
offer and stating ft) that they will not 
seek reconsideration of. or relief from, 
the Board's decision and (2) that they 
will not appeal the decision. The Bonn! 
will adopt the parties* stipulation by 
decision. The Board s decision under 
this paragraph is an adjudication of the 
cash on the merits. 
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6101.37 Record on review of a Board 
ticdston (Rule 37). 

(a) Record on review. When a party 
hi*§ filed a petition for review of a Board 
di cision with the United States Court of 
Appeals for the Federal Circuit under 41 
V S.C. 607(g)(1) or under 40 U.S.C. 
759(h)(6)(A). the record on review shall 
consist of the decision sought to be 
reviewed and the record before the 
Board as described in 6101.12. When the 
appellant has filed a notice of appeal of 
a iecision in a Pre-Contract Disputes 
Act case to the United States Claims 
Court under 41 U.S.C. 321-322. the 
record on appeal shall consist of the 
sijme materials. 

(b) Notice . At the some time a party 
si <'king review of a Board decision files 
a petition for review or a notice of 
appeal, that party shall file a copy of 
such petition with the Board. 

(c) Filing of certified list of record 
trt itcrials. Promptly after service upon 
the Board of a copy of a petition for 
review of a Board decision, the Office of 
the Clerk of the Board shall file with the 
C2erk of the United States Court of 
Appeals for the Federal Circuit a 
certified list of all documents, 
transcripts of testimony, exhibits, and 
otner materials constituting the record, 
or a list of such parts thereof as the 
parties may designate, adequately 
dtneribing each. The Board will retain 
the* record and transmit any part thereof 
to the court upon the court’s order 
during the pendency of the appeal. 

(d) Transmission of record or 
stipulated record in pre-Controct 
Disputes Act cases. Within 40 days after 
the filing of the notice of appeal, the 
Office of the Clerk of the Board ehnll 
transmit to the Clerk of the United 
States Claims Court the entire record or 
such parts thereof as the parlies may 
designate by stipulation Bled with the 
Board, except that the Office of the 


Clerk of the Board shall retain 
documents and physical exhibits of 
unusual weight or bulk other than those 
designated by the parties. In lieu of 
filing the entire record or such parts 
thereof as the parties may designate, the 
Office of the Clerk of the Board may Ble 
a certified list of all n/aterials 
constituting the record, or of such parts 
thereof as the parties may designate. 

The parties may also stipulate that 
neither the record nor a certified list be 
filed with the court. If none of the record 
or only parts thereof are filed with the 
court, the Board shall retain the parts 
not filed. Any stipulation of the parties 
shall be filed with the Board in sufficient 
time for the Office of the Clerk of the 
Board to assemble and file with the 
Clerk of the United States Claims Court 
those parts of the record designated by 
the stipulation, or a certified list of those 
parts, within the period specified herein. 
Upon request of the court or a party, the 
record or any part thereof retained by 
the Board shall be transmitted to the 
court notwithstanding any prior 
stipulation. 

6101.38 Office of the Cleric of the Board 
(Rule 39). 

(a) Open for the filing of papers. The 
Office of the Clerk shall receive all 
papers submitted for filing, and shall be 
open for this purpose daily, at a time set 
by the Chief Administrative Judge, 
except Saturdays, Sundays, and federal 
holidays. 

(b) Decisions and orders. The Office 
of the Clerk shall keep in such form and 
manner as the Board may prescribe a 
correct copy of each decision or order of 
the Board subject to review and any 
other order or decision which the Board 
may direct to be kept. 

(c) Docket. The Office of the Clerk 
shall keep a docket on which shall be 
entered the title and nature of all cases 
brought before the Board, the names of 


the persons filing such cases, the names 
of the attorneys or other persons 
appearing for the parties, and a record 
of alt proceedings. 

(d) Copies and certification of papers . 
Upon the request of any person, copies 
of papers and documents in a case may 
be provided by the Office of the Clerk. 
When required, the Office of the Clerk 
will certify copies of papers and 
documents as a true record of the Board. 
Except as provided in 6101.23(c). the 
Office of the Clerk will not release 
original records in its possession to uny 
person. 

6101.39 Seal of the Board (Rule 39). 

The Seal of the Board shall be the 
S«?al of the General Services 
Administration, engraved in the center 
of a circular piece of brass or steel, with 
the words “Board of Contract Appeals" 
on its outer margin. The Seal shall be 
the means of authentication of all 
records, subpoenas, and certificates 
issued by the Board. 

6101.40 Forms (Rule 40). 

The forms contained in the Appendix 
to this part are sufficient under this part 
and are intended to indicate the 
simplicity and brevity of statement 
which this part contemplates. The 
subpoena form is a required form, and it 
may not be altered 

Appendix: Form Nos. 1-5 

Note.—The form* contained in the 
Appendix to this part will be published in the 
Federal Register after they have been 
approved by the Office of Management and 
Budget in accordance with the Paperwork 
Reduc»ion Act (44 U.S.C. 3501). 

Dated: January 8, 1985. 

Leonard i Suchanek, 

Chief Judge and Chairman. CSA Board of 
Contract Appeals. 

|FR Doc. 85-878 Filed 1-10-85; 8:45 am) 

BILLING COOC 4701-27-41 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Parts 35 and 130 
(OW-FRL-2633-3) 

Water Quality Planning and 
Management 

agency: Environmental Protection 
Agency. 

action: Final rule. 

summary: The Environmental Protection 
Agency (EPA) has revised the regulation 
governing the water quality planning 
and management activities outlined in 
sections 106. 205(g), 205(j|, 208, 303 and 
305 of the Clean Water Act (CWA). 
These are the activities that set State 
water quality goals and standards and 
which lead to regulatory, construction 
and other water quality management 
programs that accomplish the State’s 
clean water goals. In response to 
criticisms that the existing regulation 
and resultant planning efforts were too 
complex and broad, EPA has simplified 
and shortened this regulation and has 
provided States and local governments 
with increased flexibility to operate 
their programs, while assuring that the 
basic requirements of the CWA are 
satisfied. 

date: This rule is effective February 11. 

1965. 

address: Comments received on the 
proposed regulation may be inspected at 
the Environmental Protection Agency, 
Room 945 East Tower. 401 M Street, 

S.W., (WH-586) Washington, D.C. 20460. 
(202) 382-7180. 

FOR FURTHER INFORMATION CONTACT: 

Edward Richards. Chief, Water Quality 
Management Branch (202) 382-7100. 
SUPPLEMENTARY INFORMATION: This 
regulation, 40 CFR Part 130. Water 
Quality Planning and Management, 
replaces 40 CFR Part 35. Subpart G. 
Grants for Water Quality Planning, 
Management and Implementation. 
Today's final regulation emphasizes the 
basic planning and management 
requirements of the CWA. The thrust of 
the CWA is to manage water quality. 

This regulation assures that State and 
local government programs lead to 
control measures. In developing the final 
regulation. EPA simplified and clarified 
program requirements to ensure that 
State, areawide, interstate, local and 
regional water quality agencies can 
implement individually effective water 
quality programs focused on priority 
issues and areas. Today's final 
regulation also recognizes that water 
quality agencies must properly manage 
and account for Federal funds and 


document improvements in water 
quality. 

Approach: The W r ater Quality 
Management (WQM) program under 
sections 106, 205(g). 205(jl. 208, 303. and 
305 of the CWA sets out the planning 
and management activities to be 
undertaken by States and local 
governments to establish their water 
quality goals and standards and to 
develop programs which will meet those 
goals. Activities addressed by this 
regulation are discussed below 

Water quality standards fWQSI — 
WQS define the water quality goals of a 
water body, or portion thereof, by 
designating the use or uses to be made 
of the water and by setting criteria 
necessary to protect the uses States 
adopt WQS to protect public health or 
welfare, enhance the quality of water 
and serve the purposes of the Act. Such 
standards serve the dual purposes of 
establishing the water uuality goals for a 
specific water body and serving as the 
regulatory basis for establishment of 
treatment controls and strategics 
beyond the technology-based levels of 
treatment required by sections 301(b) 
and 306 of the Act. 

Water quality monitoring —Water 
quality monitoring information utilizing 
chemical, physical and biological data 
for surface and ground-waters enables 
States and EPA to assure that 
environmental control decisions and 
priorities are based on sound scientific 
data. EPA encourages States to improve 
the quality of information available for 
water quality decisions and encourages 
the active involvmcnt of State and local 
governments, dischargers and the public 
in developing cooperative monitoring 
efforts. Monitoring data provides 
information for adopting site-specific 
water quality standards: developing 
abatement and control requirements, 
including wasteload allocations/load 
allocations (WLAs/LAs) and total 
maximum daily loads (TMDLs); 
measuring water quality trends at the 
local. State and national level: and 
assessing WQM program performance. 

Continuing Planning Process (CPP)— 
Section 303(e) of the Act requires each 
State to have a CPP. The CPP describes 
the processes used by the State in 
making water quality decisions. The 
regulation does not require a single CPP 
document but emphasizes the 
importance of effective processes which 
contribute to managing the 
implementation of water quality 
controls. Each State must review and 
update, as necessary, its CPP processes 
to meet its needs and the requirements 
of this regulation. 

WQM plans —WQM plans provide a 
framework for managing water quality 


on an ongoing basis. WQM plans cqns a 
of initial plans completed by State or 
areawide water quality agencies in 
accordance with sections 208 and 303(f) 
of the Act and certified and approved 
updates to those plans. WQM plans 
should identify point and nonpoint 
sources of pollution, consider alternative 
solutions and recommend control 
approaches and programs, including the 
financial and institutional measures, 
necessary for implementing the 
recommended solutions. In considering 
best management practices (BMPs) for 
the control of pollution from nonpoint 
sources. States should evaluate the cost* 
of installing and implementing BMPs It 
is expected that States will select and 
implement BMPs that have water 
quality, environmental and other 
benefits which exceed implementation 
costs. Continuing planning activities 
should focus on priority issues and 
water bodies. Slate work programs for 
CWA grant funds should reflect the 
priority activities identified in the State 
WQM plan. 

To assure that WQM plans continue 
to provide effective frameworks for 
management. State and/or areawide 
plans shall be updated as needed to 
reflect changing water quality 
conditions, results of implementation 
activities, new requirements or to 
remove conditions in prior plan 
approvals. The Governor or the 
Governor's designee shall certify by 
letter to the Regional Administrator for 
EPA approval that WQM plan updates 
are consistent with all other parts of the 
plan. 

Total maximum doily Uwds 
(TMDLs} —TMDLs are important 
elements of WQM plans. Section 303(d) 
of the CWA requires each State to 
develop TMDLs for each water body 
that cannot meet water quality 
standards after point sources are 
controlled to prescribed technology- 
based levels. Once a TMDL has been 
completed, a wasteload allocation or 
load allocation (WLA/LA) for that 
TMDL forms the basis for permit 
limitations for individual dischargers. 

The TMDL process assigns margins of 
safety, distributes treatment burdens 
and considers nonpoint source controls. 
TMDLs may be established using a 
pollutant by pollutant approach based 
on mathematical modeling or a 
biomonitoring approach using bioassays 
or biosurveys. In many cases, EPA 
believes both approaches will be 
needed. EPA has determined that under 
proper technical conditions TMDLs can 
be calculated for all pollutants (see 43 
FR 60662, December 28. 1978). 
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Although section :*03fd)(2) of the Act 
dues net specifically mention either 
WLAs or LAs. it ts impossible to 
f \ riluate whether a TMOL is technically 
Hu unci and whether U will be able to 
achieve standards without evaluating 
component WLAs and LAs and how 
these loads were calculated. Thus, it is 
necessary for EPA to review and 
approve or disapprove a TMDL in 
conjunction with component WLAs and 
LAs. 

Section 3U3(d)|1) of the Act requires 
each State to "identify those waters 
w ithin its boundaries for which the 
effluent limitations required by section 
;i01(b)(l)(A) and section 301(b)(1)(B) are 
not stringent enough to implement any 
w ater quality standard applicable to 
such waters/* to establish TMDLs for 
•hese waters, and to submit them to EPA 
for approvaL A strict interpretation of 
this section would mean that States 
w ould have to establish TMDLs for all 
w.tters where best practicable control 
technology currently available (OFT) 
and second treatment are not adequate 
to meet applicable WQS. However, 
those waters include a number of waters 
where other legally required pollution 
controls are sufficient to ensure 
i ompliance with WQS. 

Such examples include best available 
technology economically achievable 
(BAT), new source performance 
standards, prelreatmenl standards* 

State or local effluent limitations more 
stringent that DPT and secondary 
treatment (under authority reserved by 
a ction 510 of the Act), and other 
required pollution controls, including 
best management practices (BMP) for 
nonpoint sources required by local, 

State, or Federal authority. Under such 
circumstances, establishing TMDLs 
would not contribute to accomplishing 
the goals of the Act and could draw 
resources From areas where there are 
water quality problems. Therefore. EPA 
believes it brst serves the purposes of 
the Act to require States to establish 
I MDLs and submit them to EPA for 
approval only where such TMDLs are 
ueoded to "bridge the gap" between 
existing effluent limitations, other 
pollution controls and WQS TMDLs 
would be estimated, rather than 
established. for those waters not 
c overed by this interpretation, in 
accordance with section 309(d)(3) of the 
Act. States must continue to submit all 
TMDLs and WLAs/1 As established for 
water quality limited segments to EPA 
for review and approvaL 
EPA expects States to assign priorities 
as required by section 303(d) of the Act 
to water quality limited segments that 
need new or updated TMDLs and to 


develop TMD1 a and Wl-Ss/LAs 
according to CWA requirements and 
individual water quality goals. Such 
priorities must consider uses of waters 
and the severity of the pollution. 

Priorities may also take into account 
such factors as the need to refine 
National Pollution Discharge 
Elimination System (NPDES) permit 
limits and pending construction grant 
decisions. 

Section 305(b) report —Section 305(b) 
of the Act requires States to report 
biennially to EPA on the status of the 
quality of their waters and the programs 
underway or needed to attain water 
quality goals. States may also include 
ground-water status and quality in the 
305(b) report. The 305(b) report serves 
as the State’s primary problem 
assessment and directs continuing 
planning and implementation activities. 
This report must include 
recommendations on current and future 
program activities needed to address 
problems in priority areas. The reports 
also form the basis for the National 
Water Quality Inventory Report to 
Congress. EPA is expecting the Stales to 
use water quality measures derived 
through the "States Evaluation of 
Progress under Clean Water Program 
(STEP)” project and additional 
information noted in the STEP project 
recommendation as the baseline in their 
305(b) reports to improve the 
comparability of the reports for 
formulating the Inventory. The 
additional information requested in the 
recommendation includes basin/ 
segment summaries and toxic 
information and other items agreed upon 
between the State and EPA Region. The 
final regulation affords States the 
opportunity to utilize the section 305(b) 
report to meet the reporting 
requirements of section 20S(j). 

Ground-water —The proposed 
regulation allowed States to address 
ground-water issues as part of their 
WQM process. Since proposing this 
regulation. EPA developed a ground- 
water protection strategy which 
recognizes that States are primarily 
responsible for comprehensive 
protection of ground-water and 
encourages development of Stale 
ground-water strategics and ground¬ 
water plans and programs. This 
regulation, however, does not require a 
mandatory State ground water plan or 
program and does not require 
development of a ground-water plan 
clement. States may develop a WQM 
plan element for ground-water if they so 
choose. Ground-water plans and 
programs developed as an clement of 
the WQM plan may be administered in 


accordance with the processes for plan 
development, approval and update 
provided in this regulation. Because 
today’s regulation imposes no new 
ground-water requirements, it was not 
necessary to propose the more detailed 
ground water references prior to today’s • 
final promulgation. However. EPA 
requests comments on the inclusion of 
ground-water planning (other than 
nonpoint source planning) in the water 
quality management process outlined in 
the final rule. 

WQM funding —Funding to States to 
support these activities is available 
under sections 106. 205(1) and 205(g) of 
the Act. Statutory eligibilities are 
described in "Financial Assistance for 
Continuing Environmental Programs.” 40 
CTO Part 35, Subpart A. Section 106 
funding is available for a broad range of 
activities, while eligibilities under 205(j) 
und non-construction management 
eligibilities under 205(g) are limited to a 
narrower range of activities. 

Annual work program —The work 
program is the State’s key annual 
management document for performance 
of grant activities and is more than an 
agreement for the transfer of grant funds 
between EPA and the States. The work 
program describes a State’s geographic 
priorities and activities for the coming 
year and should reflect the problem 
assessment and priorities of the 305(b) 
report and WQM plan. The work 
program outlines expected 
accomplishments in all program areas, 
including permits und enforcement, and 
is the basis of EPA overview and State 
accountability for grant funds. EPA 
encourages Slates to develop one work 
program for 106, 205(j) and 
nonconstruction management 205(g) 
funds and encourages area wide, local 
and regional planning agencies to 
participate actively in the development 
of work program activities related to the 
use of section 205(j) funds. 

Response to Comments 

Our responses to the 71 written 
comments received on specific features 
of the proposed regulation follow. 

1. Priority water bodies and 
priorities Was proposed regulation did 
not contain a definition of the terra 
priority water bodies. Eight comraenters 
requested clarification of the terra. Some 
hod confused priority water bodies with 
the priority ranking of water quality 
limited segments needing TMSLs. or 
asked how priority water body lists 
have Impacts on construction grants, 
permit and enforcement activities. 

The term "priority water bodies” is o 
management concept originated by EPA 
to encourage States to focus resources 
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and control activities in areas where 
water quality decisions are needed. 
States are encouraged to identify 
priority water bodies—those waters far 
which regulatory or water quality 
control decisions are needed. State 
priority water body lists should provide 
an overall agenda of needed control 
actions and may include waters not 
meeting standards, as well as waters 
where controls are needed to maintain 
uses. Other priority setting mechanisms, 
such as the construction grants list and 
the list of water quality limited segments 
requiring TMDL analysis, should be 
consistent with, but will probably not be 
identical to. the priority water body list. 

Since the CWA does not require 
States to develop a general priority 
water body list, this regulation does not 
require States to develop a list of 
priority water bodies. We do expect, 
though, that States will find it useful to 
develop a priority water body list as the 
primary determinant for establishing 
Slate pollution control priorities in 
response to their most significant water 
quality problems. States may use this 
list to coordinate construction grants, 
planning and standards, monitoring, 
permit and enforcement program 
activities. 

The priority ronking of segments 
needing TMDL calculations required 
under section 303(d) of the Act and 
section 130.5(b)(1) of this regulation is 
not the same as the priority water body 
list. The section 303(d) ranking reflects 
the priority with which the States intend 
to complete TMDLs for specified 
segments. 

2. Definitions— One commenter 
recommended that the definition of 
TMDL be revised to allow States to 
establish TMDLs for specific pollutants, 
expressed as a limitation averaged over 
an other than daily time period 
appropriate to the specific pollutant and 
environmental conditions. We are 
aware of the need for water quality- 
based effluent limitations which provide 
appropriate limits on the average mass 
of pollutant discharged per unit lime 
period. Therefore. TMDLs and water 
quality-based effluent limitations may 
be expressed in terms of an appropriate 
averaging period, such as weekly or 
monthly. a9 long as compliance with 
applicable WQS is assured. 

One commenter suggested that the 
definition of TMDL was not clear 
because referring to “total loadings of 
pollutants'* implies that a TMDL should 
cover several pollutants. We revised the 
definition to clarify that a single TMDL 
covers only one specific pollutant or one 
property of pollution, for example, 
acidity, biochemical oxygen demand, 
radioactivity, or toxicity. Thus, more 
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than one TMDL may be required for a 
segment where there may be violations 
of more than one criterion in the 
applicable WQS. 

A number of commenlers 
recommended that the regulation define 
what is meant by WLA. Wo have 
included definitions of WLA. which 
applies to point sources and 1j\, which 
applies to other sources. 

One commenter suggested that the 
regulation should define the term 
“navigable waters To avoid confusion, 
we have substituted the term “wuters of 
the United States," which is the Act's 
definition of “navigable w aters" and 
which is further defined in other 
regulations (e.g.. 40 CFR 122.2). 

One commenter suggested that the 
definition of BMP be made consistent 
with the definition in the previous WQM 
regulation since that definition is now 
generally accepted and used We have 
revised the definition accordingly. 

3. Water Quality Standards (WQSl — 
One commenter suggested that the fact 
that water quality standards are the 
State's water quality goals be reflected 
in the language of the regulation. We 
have revised the regulation to state that 
WQS are the water quality goals of a 
water body, or portion thereof, as well 
as the legal basis for control decisions 
required by the CWA. 

Other commenlers raised questions 
beyond the purview of the Water 
Quality Planning and Management 
regulation related to setting and 
attaining interstate water quality 
standards, site-specific criteria 
development and the public’s role in use 
classification. We refer commenlers to 
the final Water Quality Standards 
regulation. 40 CFR Part 131, 43 FR 51400. 
November 8,1963, for answers to these 
questions. 

4. Water monitoring— Two 
commenlers noted that data collected 
through cooperative monitoring 
programs or data submitted by industry 
must be checked “carefully and 
thoroughly" for accuracy. 

We emphasize that data collection 
efforts must be based on agreed upon 
scientific standards and protocols and 
that State water quality agencies should 
be convinced of the validity and 
accuracy of any data used to implement 
the water quality program. We recognize 
that there may be disagreements over 
data collection and analytical methods 
as well as interpretation of results. It is 
important that all parties agree in 
advance on procedures and methods to 
be employed in data collection and 
analysis. 

One commenter questioned what 
strategy was referred to in section 
130.4(b). The language of this paragraph 
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was revised to clarify that no separate 
monitoring strategy is required by the 
regulation and that the monitoring 
activities referred to are the State's 
ongoing monitoring activities required 
by section 100(e)(1) of the Act and 
described in the annual State work 
program. 

5. Continuing planning process —Two 
commenlers suggested that the 
regulation prescribe the delegation of 
CPP functions to designated areawide 
agencies and emphasize joint State and 
area-wide development of CPPs. We 
have not made this change since section 
303(e)(2) of the CWA expressly require* 
States to develop a CPP. We do 
recommend, though, that as CPI's are 
developed. State agencies consult with 
areawide agencies to be sure that 
updated CPPs accurately reflect water 
quality conditions and existing 
institutional responsibilities for water 
quality management. F.PA will evaluate 
Ihe effectiveness of CPP procedures 
during its regular annual review of State 
WQM programs. 

6. Water quality management plans— 
One commenter noted that the format of 
the WQM plan section seemed to do- 
emphasize the significance attributed to 
the effects of nonpoint sources. This was 
not the intent. We have rewritten the 
WQM plan section to state that plarts 
should continue to develop, recommend 
and guide implementation of solutions to 
nonpoint source pollution problems. 

Two commonters noted that annual 
certification of WQM plans by the 
Governor or the Governor's designee is 
not necessarily productive and that the 
annual certification requirement is 
excessive. The final regulation requires 
an as needed, rather than an annual 
plan certification requirement. These 
updates need only to involve elements 
of the plan that require modification due 
to changes in water quality conditions, 
new requirements or proposed control 
measures. The Governor or Governor's 
designee must certify that any updates 
are consistent with the remainder of the 
plan. EPA will consider the last certified 
and approved plan elements to be in 
effect. 

One commenter noted that the 
procedure for designation of 
management agencies in the proposed 
regulation departed from requirements 
in the previous regulation that 
designated management agencies 
(DMA) be recommended in WQM plans 
and certified by the Governor. We have 
revised the regulation to clarify that 
DMAs should continue to be 
recommended in WQM plans and 
certified by the Governor or his designee 
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in accordance with plan 
recommendations. 

One commenter objected to inclusion 
in the plan of the identification of 
municipal and industrial waste 
treatment needs, establishment of 
construction priorities and schedules of 
completion of these treatment works. 

We have not changed this provision 
because section 208(b)(2)(A) of the Act 
requires this information in WQM plans 
and we believe that this provision is an 
important component of the plan. 

One commenter asked why the 
proposed regulation included 
instructions to both areawide ond State 
water quality agencies. This comment 
appears to be based on the assumption 
that all areawide WQM plans have been 
incorporated into State WQM plans. We 
n cognize that some areawide WQM 
plans will be or are already 
inc orporated into State WQM plans. 

Thin, however, is not always the case, 
and we think that State and areawide 
axencies are able to determine the most 
individually effective institutional 
planning arrangements. In some cases 
this may result in a consolidated State 
WQM plan, while in others separate 
State and areawide plans may be 
maintained. 

We emphasize the flexibility of State 
and areawide WQM agencies to develop 
effective planning and management 
relationships and stress the importance 
and utility of continued areawide and 
local planning efforts. It is. however, still 
the responsibility of the State to assure 
that State and areawide plans together 
Include oil necessary elements for all 
geographic areas of the State. 

One commenter was concerned that 
the annual WQM plan certification 
requirement could result in delays in 
using new or updated wasteload 
allocations to issue permits because the 
WLAs would only be incorporated once 
a year. We believe that the approach 
taken by the regulation will avoid 
delays in using new or updated 
wasteload allocations. Under the 
statute, when EPA approves a TMDL 
submitted to it under section 303(d), the 
TMDL is to be automatically 
incorporated into the State’s WQM plan. 
The regulation treats this submittal and 
approval as the equivalent of a WQM 
plan update certification and approval. 
Consequently, approved TMDL's will be 
immediately effective for NPDES permit 
and WQM plan consistency 
determinations as required by section 
208 (e): 

One commenter noted that regulatory 
nonpoint source programs are not 
prohibited if Stutes determine they are 
an effective way of dealing with a 
nonpoint source pollution. We agree. 


The regulation does not prohibit the use 
of State regulatory programs for 
nonpoint source control. 

One commenter noted that the 
proposed regulations allowed Regional 
Administrators discretionary authority 
over self designation applications by 
Indian tribal organizations and also 
provided for prior EPA consultation with 
the State before approving such tribal 
applications. The commenter thought 
this was contrary to the principles of 
tribal self-determination and tribal 
management. EPA supports tribal self- 
determination and does not agree that 
the proposed regulation is contrary to 
this principle in intent or effect. The 
regulation simply provides for 
consultation with States on the specific 
questions of State assertions of 
jurisdiction over Indian lands. Where 
the Regional Administrator, following 
such consultation, makes a 
determination as a matter of Federal 
law that a State lacks jurisdiction over 
Indian lands, he or she is authorized to 
approve subsequent tribal self- 
designation applications in that State. 
The approval of tribal self-designation 
applications is fundamentally a Federal 
matter in which EPA affirms the 
authority of Indian tribal organizations 
to conduct water quality management 
planning on reservation areas as long as 
the requirements of the CWA are met. 

Two commenters noted that Indian 
tribal water quality efforts would be 
greatly improved by the provision of 
direct EPA funding for these efforts. We 
connot do so because the lack of direct 
EPA funding for Indian tribal 
organizations stems from the statutory 
funding eligibilities of sections 106 and 
205(j) of the Act. 

7. Total maximum daily loads —The 
proposed regulation included 
alternatives for meeting the statutory 
TMDL review and approval 
requirements. Based upon the comments 
received, we have concluded that the 
most efficient way to meet the 
requirements of section 303(d) of the Act 
the EPA review ond approve all TMDLs 
is to tailor the EPA level of review to 
what is reasonable and appropriate. The 
majority of commenters supported this 
approach. Thus, where a State has 
clearly described its TMDL process in 
its CPP and EPA has approved the 
process. EPA may conduct an in-depth 
review of u sample of the State's 
WLAa/LAs and TMSl^ to determine 
how well the State is implementing its 
approved process. States are still 
required though, to submit all WLAs/ 
LAs and TMDLs established for water 
quality limited segments to EPA for 
review and approval in accordance with 
section 303(d). This sample review, in 


conjunction with a less detailed review 
of all other WLAa/LAs and TMDLs 
submitted to EPA by the State, will 
provide a reasonable basis for 
approving or disapproving individual 
TMDLs. This detailed sample may 
include TMDLs supporting major 
construction grants and other major 
control measures. 

One commenter recommended 
limiting EPA review of TMDLs to 
approval of the process for establishing 
them and to cases where States 
disagreed on appropriate TMDLs/ 
WLAs/LAs for interstate waters. We 
have not incorporated this suggestion 
since section 303(d)(2) of the Act 
requires EPA to approve or disapprove 
all TMDLs. 

One commenter opposed the 
alternative under which EPA would 
review individual WLAs/LAs and 
TMDLs when they were submitted with 
permit applications or construction grant 
applications. The commenter believed 
WLAs/LAs should be reviewed by EPA 
as early in the WQM process as 
possible. We agree that it is preferable 
for States to establish WLAs/LAs and 
TMDLs for their waters in advance of 
NPDES permit or construction grant 
decisions. However, if a State has many 
water bodies where new WLAs/LAs 
and TMDLs are needed, it may have to 
submit WLAs/LAs to EPA with the 
permit or construction grant 
applications. 

One commenter pointed out that 
disapproval of a State's TMDLs without 
public review or opportunity for defense 
by the State is not desirable. If a State 
anticipates that a W r LA/LA project will 
be either critical or controversial we 
urge the State to involve the EPA Region 
and the public in these decisions 
throughout the WLA/LA and TMDL 
development process, rather than 
waiting until State approved WLAs/LAs 
and TMDLs are submitted to EPA for 
approval. 

One commenter suggested that since 
TMDLs must be incorporated into WQM 
plans which must be approved by EPA. 
a separate EPA review of TMDLs is not 
necessary. Wc do not agree since 
section 303(d)(2) of the Act provides that 
after TMDLs are approved by EPA. they 
shall be incorporated into WQM plans. 
While the Act's requirements may result 
in two separate reviews, a combined 
review of proposed TMDLs and related 
WQM plan elements would be 
advantageous. 

Two commenters advocated 
establishing pollutant concentration 
limits. One of them pointed out that a 
discharger could dump its entire TMDL 
into a stream within a short period. 
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perhaps minutes or one hour. Such an 
action could have a devastating effect 
on aquatic life. He suggested 
establishing concentration limits in 
addition to TMDLs. We agree. If spike 
discharges are expected to present a 
water quality problem, permits should 
impose both mass per day WLA limits 
and concentration limits on the 
discharger. EPA regulations. 40 CFR Part 
122.03(0(2). already provide for limiting 
effluents in terms of pollutant 
concentrations and this is a common 
practice in the NPDES permit process. 

One commenter suggested it would be 
helpful to note in the preamble that 
section 302(b) of the Act provides for 
adjusting water quality based effluent 
limitations, based on lack of available 
technologies or unreasonable econmic 
or social costs. The adjustment 
procedure in section 302(b) of the Act 
only applies Ao effluent limitations 
established pursuant to section 302 and 
cannot delsy the application of any 
effluent limitation established under 
section 301 of the Act Section 
301(b)(1)(C) of the Act requires 
achievement of any limitation* more 
stringent than a technology based one 
necessary to meet water quality 
standards, including water quality 
based effluent limitations resulting from 
a WLA/LA. Such limitations are not 
affected by section 302. 

One commenter suggested that it is 
not a wise use of scarce resources to 
establish daily thermal loads in areas 
where no thermal dischargers arc 
proposed or likely. We agree that States 
should established TMDLs according to 
actual needs and priorities. If total 
maximum daily thermal loads are not 
needed to meet water quality standards 
for certain areas. States should focus 
their resources on other areas where 
such loads are needed. 

One commenter found the TMDL 
concept appropriate for very abort 
segments with a minimum number of 
dischargers, but not for longer segments 
made more complex by multiple 
dischargers. We think it is clear from the 
Act that TMDLs are appropriate 
wherever effluent limitations are 
necessary to meet water quality 
standards, regardless of a segment's 
length or its number of dischargers. To 
the extent practicable, segment 
boundaries should be established to 
facilitate developing WLAs/LAs and 
TMDLs. 

Two commenters believed that EPA 
should develop standard methods for 
biomonitoring prior to allowing their use 
by the States for establishing TMDLs. 

EPA is currently revising existing 
methodologies and developing a range 
of additional acceptable methodologies 


for biomonitoring. In the meantime. 
States are encouraged to use available 
biomonitoring methodologies. 

8. Water quality report-—One 
commenler suggested that the 
information called for under 
S$ 130.8(b)(2). 130.8(b)(3) and 130.8(b)(4) 
of the regulation would more 
appropriately be included in the WQM 
plan rather than the water quality report 
required under section 305(b) of the 
CWA. Section 305(b)! 1)(A-E) of the 
CWA. however, requires the information 
specified in the referenced sections of 
the regulation. We also note that the 
regulation deletes the requirement for a 
duplicative problem assessment for 
WQM plans and emphasizes the role of 
the section 305(b) report as the primary 
water quality problem assessment 
document under the Act. The WQM 
plan may reference the problem 
assessment in the 305(b) report or may 
contain additional information which 
supplements the 305(b) report. 

One commenter asked why the 305(b) 
report certification could not satisfy the 
annual section 20S({) CWA report 
requirement. ThiB question indicates 
some confusion as to the intent of 
section 130.8(c) of the regulation. W r e 
have changed the regulation to clarify 
that the annual section 205(j) CWA 
report requirement can be satisfied by 
the biennial section 305(b) report, 
supplemented in the off year by a State 
certification that the most recently 
submitted section 305(b) report reflects 
current water quality conditions. If the 
most recently submitted section 305(b) 
report no longer portrays current water 
quality conditions, then the State need 
update only those portions which are no 
longer accurate. States may wish to 
submit the water quality report or 
certification with the annual work 
program. 

Finally, language has been added to 
the regulation encouraging States to 
include information on the status and 
quality of ground-water in the 305(b) 
report. 

9. Resources —Three commenters 
suggested that the regulation should 
reflect the scarcity of Federal and State 
resources available to conduct the 
activities specified in the regulation. We 
believe It does. Given that available 
resources for all the partners in the 
water quality process are limited, we 
encourage State, areawide, interstate, 
local and private sources to focus their 
activities on priority issues and water 
bodies. 

One commenter requested that the 
specific types of funding EPA is 
considering to assist the States in the 
water quality planning process be 
identified. Available funds are those 


appropriated annually under sections 
106. 205(g) and 205(f) of the CWA. 

Specific funding eligibilities and grain 
administrative requirements for these 
funds are contained in the 40 CFR Part 
35, Subpart A. Financial Assistance for 
Continuing Environmental Programs 
regulation. 

10. Public Participation —Seven 
commenters noted that the proposal did 
not stress public involvement in the 
water quality management process. The 
water quality management process 
remains subject to the provisions of the 
40 CFR Part 25 Public Participation 
regulation. 

11. Program Summary —A number of 
commenters noted that the proposed 
regulation did not adequately explain 
how the components of the WQM 
program related to one another. Without 
these relationships it was difficult to 
understand how the various activities 
interact to result in a focused, effective 
WQM program. We have responded to 
this comment by adding a new section 
outlining the significance of the annual 
work program and language to the 
305(b) and WQM plan sections stressing 
their relationship to the annual work 
program. Finally, we have put the 
sections of the regulation into a more 
logical sequence so that the discussion 
follows the WQM process. 

Regulation Development 

Under Executive Order 12291. EPA 
must judge whether a regulation is 
"major" and therefore subject to the 
requirement of a regulatory impact 
analysis. This regulation is not major 
because it will not have an adverse 
effect on the economy or large numbers 
of individuals or businesses. The final 
rule was submitted to the Office of 
Management and Budget for review as 
required by Executive Order 12291 
The information collection 
requirements contained in this rule have 
been approved by the Office of 
Management and Budget (OMB) under 
the provisions of the Paperwork 
Reduction Act of 1980. 44 U.S.C. 3501 et 
seq. and have been assigned OMB 
control numbers 2040-0071. 2040-0049 
and 2010-0004. 

Regulatory Flexibility Act 

EPA has determined that these 
revisions to 40 CFR Part 35. Subpart G. 
will not have a significant impact on a 
substantia! number of small entities. 
These revisions will reduce 
administrative burdens on Federal. State 
and local governments. 

Since EPA'a water quality planning 
and management program deals 
primarily with State water quality 
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t^encies. it does not have a direct effect 
on small entities. 

Ust of Subjects 

40 CFR Part 35 

Air pollution control. Crant 
• rograms—environmental protection. 
Indians. Pesticides and pests. Reporting 
and recordkeeping requirements. Waste 
treatment and disposal. Water pollution 
control. 

W CFR Part 130 

Water pollution control. 

Environmental Protection. 

Dated: Jonuary 4,1983. 

William D. Ruckelshaus. 

\dministrator. 

PART 35—| AMENDED) 

For the reasons set out in the 
preamble, Part 35 of Chapter I of Title 40 
of the Code of Federal Regulations is 
.•mended as follows: 

1. The authority cite for Part 35 reads 
ts follows: 

Authority: Sec. 501(a), Clean Water Act. as 
amended 33 U.S.C. 1251 et seq. 

5$ 35.1500. 35.1502, 35.1503, 35.1505, 
35.1507, 35.1500—35.1509-3, 35.1511— 

35.1511- 2, 35.1519—35.1519-3, 35.1521— 

35.1521- 6. 35.1523-35.1523-6, 35.1525, 
35.1527, 35.1529, 35.1531-35.1531-3 and 

35.1533- 35.1533-4 [Removed] 

2 . Port 35 is amended by removing 
§5 35.1500. 35.1502, 35.1503. 35.1505. 
35.1507, 35.1509—35.1509-3. 35.1511— 

35.1511- 2. 35.1519-35.1519-3, 35.1521— 

35.1521- 8, 35.1523-35.1523-6, 35.1525, 
35.1527, 35.1529. 35.1531-35.1531-3 and 

35.1533— 35.1533-4. 

3. 40 CFR Chapter I is amended by 
iiiding a new Part 130. reading as 
follows: 

PART 130—WATER QUALITY 
PLANNING AND MANAGEMENT 

Sec. 

130.0 Program summary and purpose. 

130.1 Applicability. 

130.2 Definitions. 

130.3 Water quality standards. 

130.4 Wo ter quality monitoring. 

130.5 Continuing planning process. 

130.6 Water quality management plans. 

130.7 Total maximum daily toads (TMDL) 
and individual water quality-based 
effluent limitations. 

130 8 Water quality report. 

13041 Designation and de-designation 

130.10 State submittals to EPA. 

130.11 Program management. 

130.12 Coordination with other programs. 
Authority: 33 U.S.C. 1251 ei scq. 

$ 130.0 Program summary and purpose. 

(a) This subpart establishes policies 
and program requirements for water 


quality planning, management and 
implementation under sections 106. 

205[j). non-construction management 
205(g), 208, 303 and 305 of the Clean 
Water Act. The Water Quality 
Management (W f QM) process described 
in the Act and in this regulation 
provides the authority for a consistent 
national approach for maintaining, 
improving and protecting water quality 
while allowing States to implement the 
most effective individual programs. The 
process is implemented jointly by EPA, 
the States, interstate agencies, and 
areawide, local and regional planning 
organizations. This regulation explains 
the requirements of the Act, describes 
the relationships between the several 
components of the WQM process and 
outlines the roles of the major 
participants in the process. The 
components of the WQM process are 
discussed below. 

(b) Water quality standards (WQS) 
are the State's goals for individual water 
bodies and provide the legal basis for 
control decisions under the Act. Water 
quality monitoring activities provide the 
chemical physical and biological data 
needed to determine the present quality 
of a State’s waters and to identify the 
sources of pollutunts in those waters. 

The primary assessment of the quality of 
a State's water is contained in its 
biennial Report to Congress required by 
section 305(b) of the Act. 

(c) This report and other assessments 
of water quality are used in the State's 
WQM plans to identify priority water 
quality problems. These plans also 
contain the results of the State's 
analyses and management decisions 
which are necessary to control specific 
sources of pollution. The plans 
recommend control measures and 
designated management agencies 
(DMAs) to attain the goata established 
in the State's water quality standards. 

(d) These control measures ore 
implemented by issuing permits, 
building publicly-owned treatment 
works (POTWs). instituting best 
management practices for nonpoint 
sources of pollution and other means. 
After control measures are in place, the 
State evaluates the extent of the 
resulting improvements in water quality, 
conducts additional data gathering and 
planning to determine needed 
modifications in control measures and 
again institutes control measures. 

(e) This process is a dynamic one, in 
which requirements and emphases vary 
over time. At present. States have 
completed WQM plans which are 
generally comprehensive in geographic 
and programmatic scope. Technology 
based controls are being implemented 
for most point sources of pollution. 


However, WQS have not been attained 
in many water bodies and are 
threatened in others. 

(f) Present continuing planning 
requirements serve to identify these 
critical water bodies, develop plans for . 
achieving higher levels of abatement 
and specify additional control measures. 
Consequently, this regulation reflects a 
programmatic emphasis on 
concentrating planning and abatement 
activities on priority water quality 
issues and geographic areas. EPA will 
focus its grant funds on activities 
designed to address these priorities. 
Annual work programs negotiated 
between EPA and State and interstate 
agencies will reflect this emphasis. 

5 130.1 Applicability. 

(a) This subpart applies to all State, 
interstate, areawide and regional and 
local CWA water quality planning and 
management activities undertaken on or 
after February It, 1985 including all 
updates and continuing certifications for 
approved Water Quality Management 
(W QM) plans developed under sections 
208 and 303 of the Act. 

(b) Planning and management 
activities undertaken prior to February 
11,1985 are governed by the 
requirements of the regulations In effect 
at the time of the last grant award. 

$ 130.2 Definitions. 

(a) The Act. The Clean Water Act, as 
amended. 33 U.S.C. 1251 et seq. 

(b) Pollution. The man-made or man- 
induced alteration of the chemical, 
physical, biological, and radiological 
Integrity of water. 

(c) Water quality standards (WQS). 
Provisions of State or Federal law which 
consist of a designated use or uses for 
the waters of the United States and 
water quality criteria for such waters 
based upon such uses. Water quality 
standards are to protect the public 
health or welfare, enhance the quality of 
w f ater and serve the purposes of the Act. 

(d) Load or Loading. An amount of 
matter or thermal energy that is 
introduced into a receiving water: to 
introduce matter or thermal energy into 
a receiving water. Loading may be either 
man-caused (pollutant loading) or 
natural (natural background loading). 

(e) Loading capacity. The greatest 
amount of loading that a water can 
receive without violating water quality 
standards. 

(f) Load allocation (LA). The portion 
of a receiving water's loading capacity 
that is attributed either to one of its 
existing or future nonpoint sources of 
pollution or to natural background 
sources. Load allocations are be9t 
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estimates of the loading, which may 
range from reasonably accurate 
estimates to gross allotments, depending 
on the availability of data and 
appropriate techniques for predicting the 
loading. Wherever possible, natural and 
nonpoint source loads should be 
distinguished. 

(g) Wasteload allocation (WLA). The 
portion of a receiving water’s loading 
capacity that is allocated to one of its 
existing or future point sources of 
pollution. WLAs constitute a type of 
water quality-based effluent limitation. 

(h) Total maximum daily load 

(TMDL). The sum of the individual 
WLAs for point sources and LAs for 
nonpoint sources and natural 
background. If a receiving water has 
only one point source discharger, the 
TMDL is the sum of that point source 
WLA plus the LAs for any nonpoint 
sources of pollution and natural 
background sources, tributaries, or 
adjacent segments. TMDLs can be 
expressed in terms of either mass per 
time, toxicity, or other appropriate 
measure. If Best Management Practices 
(BMPs) or other nonpoint source 
pollution controls make more stringent 
load allocations practicable, then 
wasteload allocations can be made less 
stringent. Thus, the TMDL process 
provides for nonpoint source control 
tradeoffs. 

(i) Water quo/ity limited segment. 

Any segment where it is known that 
water quality does not meet applicable 
water quality standards, and/or is not 
expected to meet applicable water 
quality standards, even after the 
application of the technology-based 
effluent limitations required by sections 
301(b) and 306 of the Act. 

( j) Water quality management 
(WQMjp/an. A State or areawide waste 
treatment management plan developed 
and updated in accordance with the 
provisions of sections 205(j). 208 and 303 
of the Act and this regulation. 

(k) Areawide agency. An agency 
designated under section 208 of the Act. 
which has responsibilities for WQM 
planning within a specified area of a 
State. 

(l) Best Management Practice (BMP). 
Methods, measures or practices selected 
by an agency to meet its nonpoint 
source control needs. BMPs include but 
are not limited to structural and 
nonstructural controls and operation 
and maintenance procedures. BMPs can 
be applied before, during and after 
pollution-producing activities to reduce 
or eliminate the introduction of 
pollutants into receiving waters. 

(m) Designated management agency 
(DMA). An agency identified by a WQM 
plan and designated by the Governor to 


implement specific control 
recommendations. 

9 130.3 Water quality standards. 

A water qualify standard (WQS) 
defines the water quality goals of a 
water body, or portion thereof, by 
designating the use or uses to be made 
of the water and by setting criteria 
necessary to protect the uses. States and 
EPA adopt WQS to protect public health 
or welfare, enhance the quality of water 
and serve the purposes of the Clean 
Water Act (CWA). "‘Serve the purposes 
of Act" (os defined in section 101(a)(2) 
and 303(c) of the Act) means that WQS 
should, wherever attainable, provide 
water quality for the protection and 
propagation of fish, shellfish and 
wildlife and for recreation in and on the 
water and take Into consideration their 
use and value for public water supplies, 
propagation of fish, shellfish, wildlife, 
recreation in and on the water, and 
agricultural, industrial and other 
purposes including navigation. 

Such standards serve the dual t 
purposes of establishing the water 
quality goals for a specific water body 
and serving as the regulatory basis for 
establishment of water quality-based 
treatment controls and strategies 
beyond the technology-based level of 
treatment required by sections 301(b) 
and 306 of the Act. States shall review 
and revise WQS in accordance with 
applicable regulations and. as 
appropriate, update iheir Water Quality 
Management (WQM) plans to reflect 
such revisions. Specific WQS 
requirements are found in 40 CFR Part 
131. 

§ 130.4 Water quality monitoring. 

(a) In accordance with section 
106(e)(1). States must establish 
appropriate monitoring methods and 
procedures (including biological 
monitoring) necessary to compile and 
analyze data on the quality of waters of 
the United States and. to the extent 
practicable, ground-waters. 

(b) The State’s water monitoring 
program shall include collection and 
analysis of physical, chemical and 
biological data and quality assurance 
and control programs to assure 
scientifically valid data. The uses of 
these data include determining 
abatement and control priorities; 
developing and reviewing water quality 
standards, total maximum daily loads, 
wasteload allocations and load 
allocations: assessing compliance with 
National Pollutant Discharge 
Elimination System (NPDKS) permits by 
dischargers; reporting information to the 
public through the section 305(b) report 


and reviewing site-specific monitoring 
efforts. 

§ 130.5 Continuing planning process. 

(a) General. Each State shall establish 
and maintain a continuing planning 
process (CPP) as described under 
section 303te)(3)(A-H) of the Act. Each 
State is responsible for managing its 
water quality program to implement the 
processes specified in the continuing 
planning process. EPA is responsible for 
periodically reviewing the adequacy of 
the State’s CPP. 

(b) Content. The State may determine 
the format of its CPP as long as the 
mininum requirements of the CWA and 
this regulation are met. The following 
processes must be described in each 
State CPP. and the State may include 
other processes at its discretion. 

(1) The process for developing effluent 
limitations and schedules of compliance 
at least as stringent as those required by 
section 301(b)(1), section 301(b)(2). 
section 306 and section 307. and at least 
stringent as any requirements contained 
in applicable water quality standards in 
effect under authority of section 303 of 
the Act. 

(2) The process for incorporating 
elements of any applicable area wide 
waste treatment plans under section 20tt. 
and applicable basin plans under 
section 209 of the Act. 

(3) The process for developing total 
maximum daily loads (TMDLs) and 
individual water quality based effluent 
limitations for pollutants in accordance 
with section 303(d) of the Act and 

9 130.7(a) of this regulation. 

(4) The process for updating and 
maintaining Water Quality Management 
(WQM) plans, including schedules for 
revision. 

(5) The process for assuring adequate 
authority for intergovernmental 
cooperation in the implementation of the 
State WQM program. 

(6) The process for establishing and 
assuring adequate implementation of 
new or revised water quality standards, 
including schedules of compliance, 
under section 303(c) of the Act. 

(7) The process for assuring adequate 
controls over the disposition of all 
residual waste from any water 
treatment processing. 

(8) The process for developing un 
inventory and ranking, in order of 
priority of needs for construction of 
waste treatment works required to meet 
the applicable requirements of sections 
301 and 302 of the Act. 

(9) The process for determining the 
priority of permit issuance. 

(c) Regional Administrator review. 

The Kegiono) Administrator shall review 
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approved State CPPs from time to time 
to ensure that the planning processes 
are consistent with the Act and this 
regulation. The Regional Administrator 
shall not approve any permit program 
under Title IV of the Act for any State 
which does not have un approved 
continuing planning process. 

$ 130.6 Water Quality management plans. 

(a) Water quality management 
(WQM) plans. WQM plans consist of 
initial plans produced in accordance 
with sections 208 and 303(e) of the Act 
and certified and approved updates to 
those plans. Continuing water quality 
planning shall be based upon WQM 
plans and water quality problems 
identified in the latest 305(b) reports. 
State water quality planning should 
focus annually on priority issues and 
geographic areas and on the 
development of water quality controls 
leading to implementation measures. 
Water quality planning directed at the 
removal of conditions placed on 
previously certified and approved WQM 
plans should focus on removal of 
conditions which will lead to control 
decisions. 

(b) Use of WQM plans, WQM plans 
are used to direct implementation. 

WQM plans draw upon the water 
quality assessments to identify priority 
point and nonpoint water quality 
problems, consider alternative solutions 
and recommend control measures, 
including the financial and institutional 
measures necessary for implementing 

it commended solutions. State annual 
work programs shall be based upon the 
priority issues identified in the State 
WQM plan. 

(c) WQM plan elements. Sections 
205(j), 208 and 303 of the Act specify 
wirier quality planning requirements. 

The following plan elements shall be 
included in the WQM plan or referenced 
as part of the WQM plan if contained in 
separate documents when they are 
needed to address water quality 
problems. 

(1) Total maximum daily loads . 
TMDLs in accordance with sections 
303(d) and 303(e)(3)(C) of the Act and 
§ 130.7 of this Part. 

(2) Effluent limitations . Effluent 
limitations including water quality 
based effluent limitations and schedules 
of compliance in accordance w ith 
section 303(e)(3)(A) of the Act and 

$ 130.5 of this Part. 

(3) Municipal and industrial waste 
treatment Identification of anticipated 
municipal and industrial waste 
treatment works, including facilities for 
treatment of stunnwater-induced 
combined sewer overflows; programs to 
provide necessary financial 


arrangements for such works; 
establishment of construction priorities 
and schedules for initiation and 
completion of such treatment works 
including an identification of open space 
and recreation opportunities from 
improved water quality in accordance 
with section 208(b)(2) (A) and (B) of the 
Act. 

(4) Nonpoint source management and 
control. 

(I) The plan shall describe the 
regulatory and non-regu!atory programs, 
activities and Best Management 
Practices (BMPs) which the agency has 
selected as the means to control 
nonpoint source pollution where 
necessary to protect or achieve 
approved water uses. Economic, 
institutional and technical factors shall 
be considered in o continuing process of 
identifying control needs and evaluating 
and modifying the BMPs ns necessary to 
achieve wirier quality goals. 

(ii) Regulatory programs shall be 
identified where they are determined to 
be necessary by the State to attain or 
maintain an approved water use or 
where non-regulntory approaches are 
inappropriate in accomplishing that 
objective. 

(lii) BMPs shall be identified for the 
nonpoint sources identified in section 
208(b)(2)(FHK) of the Act and other 
nonpoint sources as follows: 

(A) Residua! waste. Identification of a 
process to control the disposition of all 
residual waste in the area which could 
affect water quality in accordance with 
section 208(b)(2)(J) of the Act. 

(B) Land disposal. Identification of a 
process to control the disposal of 
pollutants on land or in subsurface 
excavations to protect ground and 
surface water quality in accordance 
with section 208(b)(2)(K) of the Act. 

(C) Agricultural and silvicultural. 
Identification of procedures to control 
agricultural and silvicultural sources of 
pollution in accordance with section 
208(b)(2)(F) of the Act. 

(U) Mines. Identification of 
procedures to control mine-related 
sources of pollution in accordance with 
section 208(b)(2)(G) of the Act. 

(E) Construction. Identification of 
procedures to control construction 
related sources of pollution in 
accordance with section 208(b)(2)(H) of 
the Act. 

(F) Saltwater intrusion. Identification 
of procedures to control saltwater 
intrusion in accordance with section 
208(b)(2)(I) of the Act. 

(G) Urban stormwater. Identification 
of BMPs for urban stormwater control to 
achieve water quality goals and fiscal 
analysis of the necessary capital and 
operations and maintenance 


expenditures in accordance with section 
208(b)(2)(A) of the Act. 

(iv) The nonpoint source plan 
elements outlined in § 130.6(c) 
(4)(ili)(A)(G) of this regulation shall be 
the basis of water quality activities 
implemented through agreements or 
memoranda of understanding between 
EPA and other departments, agencies or 
instrumentalities of the United States in 
accordance with section 304(k) of the 
Act. 

(5) Management agencies. 
Identification of agencies necessary to 
carry out the plan and provision for 
adequate authority tor 
intergovernmental cooperation in 
accordance with sections 208(b)(2)(D) 
and 303(e)(3)(E) of the Act Management 
agencies must demonstrate the legal 
institutional managerial and financial 
capability and specific activities 
necessary to carry out their 
responsibilities in accordance with 
section 208(c)(2)(A-I) of the Act 

(6) Implementation measures. 
Identification of implementation 
measures necessary to carry out the 
plan, including financing, the time 
needed to carry out the plan, and the 
economic, social and environmental 
impact of carrying out the plan in 
accordance with section 208(b)(2)(E). 

(7) Dredge or fill program. 
Identification and development of 
programs for the control of dredge or fill 
material in accordance with section 
208(b)(4)(B) of the Act. 

(8) Basin plans. Identification of any 
relationship to applicable basin plans 
developed under section 209 of the Act. 

(9) Ground water . Identification and 
development of programs for control of 
ground-water pollution including the 
provisions of section 208(b)(2)(K) of the 
Act. States are not required to develop 
ground-water WQM plan elements 
beyond the requirements of section 
208(b)(2)(K) of the Act. but may develop 
a ground-water plan clement if they 
determine it is necessary to address a 
ground-water quality problem. If a State 
chooses to develop a ground-water plan 
element, it should describe the 
essentials of a State program and should 
include, but Is not limited to: 

(i) Overall goals, policies and 
legislative authorities for protection of 
ground-water. 

(ii) Monitoring and resource 
assessment programs in accordance 
with section 106(e)(1) of the Act. 

(iii) Programs to control sources of 
contamination of ground-water 
including Federal programs delegated to 
the State and additional programs 
authorized in State statutes. 
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(iv) Procedures for coordination of 
ground-water protection programs 
among State agencies and with local 
and Federal agencies. 

(v) Procedures for program 
management and administration 
including provision of program 
financing, training and technical 
assistance, public participation, and 
emergency management. 

(d) Planning on Indian lands. (1) To 
the maximum extent feasible. States and 
areawide agencies shall coordinate with 
Indian tribal organizations within and 
adjacent to their planning areas in the 
development of water quality 
management (WQM) plans. Where 
appropriate, the Regional Administrator 
shall work with the State and Indian 
tribal organization to ensure 
development of WQM planning on 
Indian lands, The WQM planning area 
must include all lands within the 
reservation regardless of ownership. 

(2) Where the Regional Administrator. 
>after consultation with the State, 
determines that a State lacks authority 
to carry out effective WQM planning 
and implementation on Indian lands, the 
Regional Administrator may approve a 
self-designation application by an 
Indian tribal organization under section 
208(a)(4) of the Act if the Indian tribal 
organization has the authority and 
capability to undertake effective WQM 
planning. After receipt of such a 
designation, the Indian tribal 
organization becomes responsible for 
developing and maintaining a WQM 
plan in accordance with sections 208 
and 303 of the Act and section 130.8 of 
this Part 

(e) Update and certification. State 
and/or areawide agency WQM plans 
shall be updated as needed to reflect 
changing water quality conditions, 
results of implementation actions, new 
requirements or to remove conditions in 
prior conditional or partial plan 
approvals. Regional Administrators may 
require that State WQM plans be 
updated as needed. State Continuing 
Planning Processes (CPPs) shall specify 
the process and schedule used to revise 
WQM plans. The State shall ensure that 
State and areawide WQM plans 
together include all necessary plan 
elements and that such plans are 
consistent with one another. The 
Governor or the Governor’s designee 
shall certify by letter to the Regional 
Administrator for EPA approval that 
WQM plan updates are consistent with 
all other parts of the plan. The 
certification may be contained in the 
annual State work program. 

(f) Consistency. Construction grant 
and permit decisions must Ik? made in 
accordance with certified and approved 


WQM plans as described in { 130.12(a) 
and 130.12(b), 

5 130.7 Total maximum daily loads (THIOL) 
•nd Individual water quality-based effluent 
limitations. 

(a) General. The process for 
identifying water quality limited 
segments still requiring wasteload 
allocations, load allocations and total 
maximum daily loads (WLAs/LAs and 
TMDLs). setting priorities for developing 
these loads; establishing these loads for 
segments identified including water 
quality monitoring, modeling, data 
analysis, calculation methods, and list of 
pollutants to be regulated; submitting 
the State’s list of segments identified, 
priority ranking, and loads established 
(WLAs/LAs/TMDLs) to EPA for 
approval; incorporating the approved 
loads into the State’s WQM plans and 
NPDES permits; and involving the 
public, affected dischargers, designated 
qjeawide agencies, and local 
governments in this process shall be 
clearly described in the State Continuing 
Planning Process (CPP). 

(b) Identification and priority setting 
for water quality limited segments still 
requiring WLAs/LAs and TMDLs. 

(1) Each State shall identify those 
water quality limited segments still 
requiring WLAs/LAs and TMDLs within 
its boundaries for which: 

(1) technology-based effluent 
limitations required by sections 301(b). 
306. 307, or other sections of the Act; 

(ii) more stringent effluent limitations 
(including prohibitions) required by 
either State or local authority preserved 
by section 510 of the Act, or Federal 
authority (e.g.. law. regulation, or 
treaty); and 

(iii) other pollution control 
requirements (e.g., best management 
practices) required by local, State, or 
Federal authority 

are not stringent enough to implement 
any water quality standard (WQS) 
applicable to such waters. TTie State 
shall, establish a priority ranking for 
such water quality limited segments still 
requiring WLAs/LAs and TMDLs, taking 
into account the severity of the pollution 
and the uses to be made of such waters 
and shall identify the pollutants causing 
or expected to cause violations of the 
water quality standards. 

(2) Each State shall identify those 
water quality limited segments still 
requiring WLAs/LAs and TMDLs or 
parts thereof within its boundaries for 
which controls on thermal discharges 
under section 301 or State or local 
requirements are not stringent enough to 
assure protection and propagation of a 
balanced indigenous population of 
shellfish, fish and wildlife. 


(c) Development of TMDLs and 
individual water quality based effluent 
limitations. 

(1) Each State shall establish WLAs/ 
LAs and TMDLs for the water quality 
limited segments identified in paragraph 
(b)(1) of this section, and in accordance 
with the priority ranking. For pollutants 
other thun heat. WLAs/LAs and TMDLs 
shall be established at levels necessary 
to attain and maintain the applicable 
narrative and numerical WQS with 
seasonal variations and a margin of 
safety which takes into account any lack 
of knowledge concerning the 
relationship between effluent limitation! 
and water quality. Determinations of 
WLAs/LAs and TMDLs shall take into 
account critical conditions for stream 
flow. loading, and water quality 
parameters. 

(1) TMDLs may be established using a 
pollutant-by-pollutant or biomonitoring 
approach. In many cases both 
techniques may be needed. Site-specific 
information should be used wherever 
possible. 

(ii) TMDLs shall be established for all 
pollutants preventing or expected to 
prevent attainment of water quality 
standards as identified pursuant to 
paragraph (b)(1) of this section. 
Calculations to establish WLAs/LAs 
and TMDLs shall be subject to public 
review as defined in the State CPP. 

(2) Each State shall estimate for the 
water quality limited segments still 
requiring WLAs/LAs and TMDLs 
identified in paragraph (b)(2) of this 
section, the total maximum daily 
thermal load which cannot be exceeded 
in order to assure protection and 
propagation of a balanced, indigenous 
population of shellfish, fish and wildlife. 
Such estimates shall take into account 
the normal water temperatures, flow 
rates, seasonal variations, existing 
sources of heat input, and the 
dissipative capacity of the identified 
waters or parts thereof. Such estimates 
shall include a calculation of the 
maximum heat input that can be made 
into each such part and shall include a 
margin of safety which takes into 
account any lack of knowledge 
concerning the development of thermal 
water quality criteria for protection and 
propagation of a balanced, indigenous 
population of shellfish, fish and wildlife 
in the identified waters or parts thereof 

(d) Submission and EPA approval. ( 1 ) 
Each State shall submit to the Regional 
Administrator from time to time for 
approval the listing of water quality 
limited segments requiring WLAs/LAs 
and TMDLs identified under paragraph 
(b) of this section. All WLAs/LAs and 
TMDI.S established under paragraph (c) 
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for water quality limited segments shall 
continue to be submitted to EPA for 
review and approval. Schedules for 
submission of WLAs/IAs und TMDLa 
shall be determined by the Regional 
Administrator and the State. 

The Regional Administrator shall 
either approve or disapprove such listing 
and loadings not later than 30 days after 
the date of submission. If the Regional 
Administrator opproves such listing and 
loadings, the State shall incorporate 
them into its current WQM plan. If the 
Regional Administrator disapproves 
such listing and loadings, he shall, not 
later than 30 days after the date of such 
disapproval, identify such waters in 
such State and establish such loads for 
such waters as determined necessary to 
implement applicable WQS. The 
Regional Administrator shall promptly 
issue a public notice seeking comment 
on such listing and loadings. After 
considering public comment and making 
any revisions he deems appropriate, the 
Regional Administrator shall transmit 
the listing and loads to the State, which 
shall incorporate them Into its current 
WQM plan. 

(e) For the specific purpose of 
developing information and as resources 
allow, each State shall identify all 
segments within its boundaries which it 
has not identified under paragraph (b) of 
this section and estimate for such 
voters the TMDLa with seasonal 
variations and margins of safety, for 
those pollutants which the Regional 
Administrator identifies under section 
304(a)(2) as suitable for such calculation 
and for thermal discharges, at a level 
that would assure protection and 
propagation of a balanced indigenous 
p opulation of fish, shellfish and wildlife. 
However, there is no requirement for 
such loads to be submitted to EPA for 
approval, and establishing WLAs/IAs 
and TMDLa for those waters identified 
In paragraph (b) of this section shall be 
given higher priority. 

$ 130. • Water quaUty report. 

(a) Each State shall prepare and 
submit biennially to the Regional 
Administrator a water quality report in 
accordance with section 305(b) of the 
Act. The water quality report serves as 
the primary assessment of State water 
quality. Based upon the water quality 
data and problems identified in the 
305(b) report, States develop water 
quality management (WQM) plan 
elements to help direct all subsequent 
cuntrol activities. Water quality 
problems identified in the 305(b) report 
should be analyzed through water 
quality management planning leading to 
the development of alternative controls 
and procedures for problems identified 


in the latest 305(b) report. States may 
also use the 305(b) report to describe 
ground water quality and to guide 
development of ground-water plans and 
programs. Water quality problems 
identified in the 305(b) report should be 
emphasized and reflected in the State's 
WQM plan and annual work program 
under sections 106 and 205(j) of the 
Clean Water Act. 

(b) Each such report shall include but 
is not limited to the following: 

(1) A description of the water quality 
of all waters of the United States and 
the extent to which the quality of waters 
provides for the protection and 
propagation of a balanced population of 
shellfish, fish. antLwildlife and allows 
recreational activities in and on the 
water. 

(2) An estimate of the extent to which 
CWA control programs have improved 
water quality or will improve water 
quality for the purposes of section 1 
above and recommendations for future 
actions necessary and identifications of 
waters needing action. 

(3) An estimate of the environmental, 
economic and social costs and benefits 
needed to achieve the objectives of the 
CWA and an estimate of the date of 
such achievement. 

(4) A description of the nature and 
extent of nonpoint source pollution and 
recommendations of programs needed to 
control each category of nonpoint 
sources, including an estimate of 
implementation costs. 

(c) States may include a description of 
the nature and extent of ground-water 
pollution and recommendations of State 
plans or programs needed to maintain or 
improve ground-water quality. 

(d) In tne years in which it is prepared 
the biennial section 305(b) report 
satisfies the requirement for the annual 
water quality report under section 20S(j). 
in years when the 305(b) report is not 
required, the State may satisfy the 
annual section 205(j) report requirement 
by certifying that the most recently 
submitted section 305(b) report is 
current or by supplying an update of the 
sections of the most recently submitted 
section 305(b) report which require 
updating. 

} 130.9 Designation and de-designation. 

(a) Designation—Arcawide planning 
agencies may be designated by the 
Governor in accordance with section 
206(a) (2) and (3) of the Act or may self- 
designate in accordance with section 
206(a)(4) of the Act. Such designations 
shall subject to EPA approval in 
accordance with section 208(a)(7) of the 
Act. 

(b) De-designation—The Governor 
may modify or withdraw the planning 


designation of a designated planning 
agency other than an Indian tribal 
organization self-designated 3 130.6(c)(2) 
if: 

(1J The area wide agency requests 
such cancellation; or 

(2) the nrenwlde agency fails to meet 
its planning requirements as specified in 
grant agreements, contracts or 
memoranda of understanding: or 

(3) the areawide agency no longer has 
the resources or the commitment to 
continue water quality planning 
activities within the designated 
boundaries. 

(c) Impart of de-designation—Once an 
areawide planning agency's designation 
has been withdrawn the State agency 
shall assume direct responsibility for 
continued water quality planning and 
oversight of implementation within the 
area. 

(d) Designated management agencies 
(DMA)—In accordance with section 
206(c)(1) of the Act. management 
agencies shall be designated by the 
Governor in consultation with the 
designated planning agency. EPA shall 
approve such designations unless the 
DMA lacks the legal financial and 
managerial authority required under 
section 206(c)(2) of the Act. Designated 
management agencies shall carry out 
responsibilities specified in Water 
Quality Management (WQM) plans. 
Areawide planning agencies shall 
monitor DMA activities in their area and 
recommend necessary plan changes 
during the WQM plan update. Where 
there is no designated areawide 
planning agency. States shall monitor 
DMA activities and make any necessary 
changes during the WQM plan update. 

$ 130.10 Slate submittals to EPA. 

(a) The following must be submitted 
regularly by the States to EPA: 

(1) The section 305(b) report, in FY 84 
and every two years thereafter, and the 
annual section 205(j) certification or 
update of the 305(b) water quality 
report; (Approved by OMB under the 
control number 2040-0071) 

(2) The annual State work program(s) 
under sections 106 and 205(j) of the Act; 
and (Approved by OMB under the 
control number 2010-0004) 

(3) Revisions or additions to water 
quality standards (WQS) (303(c)). 
(Approved by OMB under 2040-0049) 

(b) The Act also requires that each 
State initially submit to EPA and revise 
as necessary the following: 

(1) Continuing planning process (CPP) 
(303(e)); 

(2) Identification and a ranking by 
priority of water quality limited 
segments (303(d)); 
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(3) Totul maximum daily load* 
(TMDLs) (303(d)); and 

(4) Water quality management 
(WQM) plan and certified and approved 
WQM plan updates (208. 303(e)). 
(Subsection (b)(l)(4) approved by OMB 
under the control number*2010-0004). 

(c) The form and content of required 
State submittals to EPA may be tailored 
to reflect the organization and needs of 
the State, as long as the requirements 
and purposes of the Act, this Part and. 
where applicable. 40 CFR Parts 29, 30. 33 
and 35. Subpurts A and ) are met. The 
need for revision and schedule of 
submittals shall be agreed to annually 
with EPA as the States annual work 
program is developed. 

M30.11 Program management. 

(u) State agencies may apply for 
grants under sections 108, 205(j) and 
205(g) to carry out water quality 
planning and management activities. 
Interstate agencies may apply for grants 
under section 106 to carry out water 
quality planning and management 
activities. Local or regional planning 
organizations may request 106 and 2G5(j) 
funds from a State for planning and 
management activities. Grant 
administrative requirements for these 
funds appear in 40 CFR Parts 25. 29. 30. 

33 and 35. Subparts A and J. 

(b) Grants under section 106 may be 
used to fund a wide range of activities, 
including but not limited to assessments 
of water quality, revision of water 
quality standards (WQS), development 
of alternative approaches to control 
pollution, implementation and 
enforcement of control measures and 
development or implementation of 
ground water programs. Grants under 
section 205(j) may be used to fund water 
quality management (WQM) planning 
activities but may not be used to fund 
implementation of control measures (sec 
Part 35. Subpart A). Section 205(g) funds 
arc used primarily to manage the 
wastewater treatment works 
construction grants program pursuant to 
the provisions of 40 CFR 35, Subpart J. A 
State may also use part of the 205(g) 
funds to administer approved permit 
programs under sections 402 and 404. to 
administer a statewide waste treatment 
management program under section 
206(b)(4) and to manage waste treatment 


construction grants for small 
communities. 

(c) Grant work programs for water 
quality planning and management shall 
describe geographic and functional 
priorities for use of grant funds in a 
manner which will Facilitate EPA review 
of the grunt application and subsequent 
evaluation of work accomplished with 
the grant funds. A State's 305(h) Report. 
WQM plan and other water quality 
assessments shall identify the State's 
priority water quality problems and 
oreas. The WQM plan shall contain an 
analysis of alternative control measures 
and recommendations to control specific 
problems. Work programs shall specify 
the activities to be carried out during the 
period of the grant; the cost of specific 
activities; the outputs, for example, 
permits issued, intensive surveys, 
wasteload allocations, to be produced 
by each activity; and where applicable, 
schedules indicating when activities are 
to be completed. 

(d) State work programs under 
sections 106. 205(j) and 205(g) shall be 
coordinated in a manner which 
indicates the funding from these grants 
dedicated to major functions, such as 
permitting, enforcement, monitoring, 
planning and standards, nonpoint source 
implementation, management of 
construction grants, operation and 
maintenance of treatment works, 
ground-water, emergency response and 
program management. States shall also 
describe how the activities funded by 
these grants are used in a coordinated 
manner to address the priority water 
quality problems identified in the Slate's 
water quality assessment under section 
305(b). 

(e) EPA, States, areawide agencies, 
interstate agencies, local and Regional 
governments, and designated 
management agencies (DMAs) are joint 
participants in the water pollution 
control program. States may enter into 
contractual arrangements or 
intergovernmental agreements with 
other agencies concerning the 
performance of water quality planning 
and management tasks. Such 
arrangements shall reflect the 
capabilities of the respective agencies 
and shall efficiently utilize available 
funds and funding eligibilities to meet 
Federal requirements commensurate 


with State and local priorities. State 
work programs under section 205(j) shall 
be developed jointly with local. Regional 
and other comprehensive planning 
organizations. 

9 130.12 Coordination with other 
programs. 

(a) Relationship to the National 
Pollutant Discharge Elimination System 
(NPDES) program. In accordance wfth 
section 208(e) of the Act. no NPDES 
permit may be issued which is in 
conflict with an approved Water Quality 
Management (WQM) plan. Where a 
State has assumed responsibility for the 
administration of the permit program 
under section 402, it shall assure 
consistency with the WQM plan. 

(b) Relationship to the municipal 
construction grants program. In 
accordance with sections 2G5(j), 216 and 
303(e)(3)(H) of the Act. each State shall 
develop a system for setting priorities 
for funding construction of municipal 
wastewater treatment facilities under 
section 201 of the Act. The State, or the 
agency to which the State has delegated 
WQM planning functions, shall review 
each facility plan in its area for 
consistency with the approved WQM 
plan. Under section 208(d) of the Act. 
after a waste treatment management 
agency has been designated and a 
WQM plan approved, section 201 
construction grant funds may be 
awarded only to those agencies for 
construction of treatment works in 
conformity with the approved WQM 
plan. 

(c) Relationship to Federal activities— 
Each department, agency or 
instrumentality of the executive, 
legislative and judicial branches of the 
Federal Government having jurisdiction 
over any property or facility or engaged 
in any activity resulting, or which may 
result, in the discharge or runoff of 
pollutants shall comply with all Federal. 
State, interstate and local requirements, 
administrative authority, and process 
and sanctions respecting the control and 
abatement of water pollution in the 
same manner and extent as any non¬ 
governmental entity in accordance with 
section 313 of the CWA. 

IFR Doc. 85-865 Filed 1-10-85; 8,45 «m| 
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DEPARTMENT OF COMMERCE 

International Trade Administration 

Guidelines for the Issuance of Export 
Trade Certificates of Review (Second 
Edition) 

agency: International Trade 
Administration. Commerce. 
action: Notice of Revision of 
Guidelines. 

summary: This revision of the 
guidelines is issued under Title III of the 
Export Trading Company Act of 1982, 
Pub. L 97-290. The guidelines discuss 
the eligibility requirements, certification 
standards and analytical approach 
which the Departments of Commerce 
and (ustice will utilize In determining 
whether to issue an export trade 
certificate of review. The holder of a 
certificate and its members will have 
specific protections from liability under 
federal and state antitrust laws. 
Potential applicants can refer to these 
guidelines for assistance in determining 
whether to apply for a certificate. 

Comments: Interested persons are 
invited to submit written comments at 
any time, with five copies, to: Office of 
the Assistant General Counsel for 
Export Trading Compunies. Department 
,of Commerce. Room 5882. Washington, 

D C. 20230. 

Comments should refer to this notice 
by the title "Revision of Guidelines for 
the Issuance of Export Trade 
Certificates of Review/* * * * 

FOR FURTHER INFORMATION CONTACT: 
Eleanor Roberts Lewis. Assistant 
General Counsel for Trade 
Development, (202) 377-0937: 
or 

James V. Lacy. Director. Office of Export 
Trading Company Affairs, 
international Trade Administration. 
(202) 377-5131, U.S. Department of 
Commerce. Washington, D.C. 20230 
These are not toll free numbers. 
SUPPLEMENTAL INFORMATION: This 
revision of the guidelines is intended to 
assist persons who arc considering 
whkiher^apply for an export trade 
certificaTWf review under Title III of the 
Export Trading Company Act of 1982. 
Initial guidelines were published in the 
Federal Regjfter on April 13. 1983 (48 FR 
15937). Baseuon the experience with the 
certification process since it began on 
June 9, 1983. the Departments of 
Commerce and Justice are revising the 
initial guidelines. They plan to make 
other revisions and additions to the 
guidelines (including additional 
examples) as they gain more experience 
with the certification process. 


Comments on the guidelines are 
welcome at any time. 

Guidelines for the Issuance of Export 
Trade Certificates of Review 

Table of Contcmts 

I. Introduction 

II. Factors to Consider in Deciding Whether 

to Seek a Certificate of Review under 
Title III 

III. Eligibility Criteria 

A. Eligible Applicants 

B. Conduct Eligible for Certification 

1. Export Trade 

2. Export Trade Activities and Methods 
of Operation 

IV. Certification Standards 

A. The First Standard—Substantial 
Lessening of Competition or Restraint of 
Trade 

B. The Second Standard— Unreasonable 
Price Effects 

C. The Third Standard—Unfair Methods of 
Competition 

D. The Fourth Standard—Resales in the 
United States 

V. Application of Certification Standards to 

Specific Conduct in Export Trade 

A. Vertical Restraints 
Example 1: Exclusive Export 
Intermediary for U.S. Manufacturer 
Example 2: Export Intermediary 
Handling the Products of Competing U.S. 
Exporters 

Example 3: Manufacturers Acting as 
Export Intermediary for Competitors 
Example 4: Vertical Aspects of 
Competing Manfuacturers Exporting 
through a joint Export Association 

B. Horizontal Restraints 

Example 1: Joint Export Marketing and 
Sales Association 

Example 2: Planning for Joint Export 
Marketing and Sates 
Example 3: joint Buying 
Example 4: joint Export of Services 

C. Technology licensing 

Example Exclusive Foreign Licensee 

D. Sales to or financed by the U.S. 
Government 

VI. Helpful Hints 

A. Prc-Application Counseling 

B. Supplemental Information Requests 

I. Introduction 

The Commerce Department, with the 
concurrence of the Justice Department, 
is issuing these guidelines under Title III 
of the Export Trading Company Act, 
"Export Trade Certificates of Review” 
(’Title III"), "(tjo promote greater 
certainty regarding the application of 
the antitrust laws to export trade.” 1 


' Pub L No tT-lNO. rule II! section 307. % Slut. 
1244 (codified at 15 U S.C 4017). Section 311(b) or 
the Act defines "antitrust laws" as "the antitrust 
laws, as such term is defined in the first section of 
the Cliivton Act (15 U.S.C. 12). and section 5 of the 
Federal Trad* Commission Acl 115 UAC 45) (lo the 
extent that section 5 prohibits unfair methods of 
competition), and any Slate antitrust or unfair 
competition law ‘ The antitrust laws, property 
umirrtlnod and applied, would prohibit few export 
activities Congress. however, concluded that the 


These guidelines set forth the factors a 
firm should consider in deciding 
whether to apply for a certificate of 
review, the purpose of the certification 
procedure, the protection conferred by 
the certificate of review, and the 
persons and conduct eligible to receive* 
certificate. In addition, the guidelines 
include a discussion of the four 
certification standards in Title III. the 
application of those standards to 
specific kinds of export conduct and 
advice about the application process. 

The Export Trading Company Act of 
1982 * ("the ETC Act" or "the Act”) is 
intended to increase U.S. exports of 
goods and services primarily by 
removing two impediments: (1) 
Restrictions on bank investment and 
certain export financing, and (2) the 
uncertainty regarding the application of 
U.S. antitrust laws to export activity. To 
remove these impediments, the ETC Act 
makes several changes to applicable 
banking and antitrust laws. These 
changes are reflected in four titles, 
which, for the most part, are 
independent of each other. 

Title I establishes in the Department 
of Commerce an office to promote the 
formation of export trade associations 
and export trading companies 
("ETCs").* No particular structure is 
required of an ETC. An ETC is an entity 
that links U.S. producers of goods and 
services with foreign markets. Under 
Title I, the Office of Export Trading 
Company Affairs provides counseling 
about Title III and the Acl generally, 
and has initiated the Contact 
Facilitation Service, a program matching 


perception of the uncertain application of U-S 
antitrust laws to |nmt export activity and of Ihr 
rtak of costly, lime containing antitrust litigation 
could deter lawful export activity. To address thfi 
perception. Congress enacted a regulatory 
certification procedure under Title U! end e 
statutory clarification of two antitrust laws undr ? 
Title IV of the Acl. 

For a discussion of the application of U.& 
antitrust laws to foreign commerce, see Anlitru*' 
Division. 1)8. Department of Justice. Antitrust 
Gaidv (or International Operations (1977): J 
Atwood A K Brewster. Antitrust and American 
Bust**** Abroad (2d ed. 1961 and Hupp); W. Fu« jfr. 
Forr : i;n Commerce and the Antitrust Laws (1982J: 8 
Hawk. United States . Common Market and 
International Antitrust: A comparative Guide (UF9 
and Supp.). 

■ Pub. L No 97-290. 96 Stat. 1233-1247. 

* Export Trading Company Act of 1962, Pub L 
97-290. Title 190 Stat. 1233 (codified at 15 U.S.C 

section 4001-4003). To help exporters understand 

how lo use the ETC Act, the U.S. Department of 
Commerce's International Trade Administration 
recently put dished The Export Trading Company 

Guidrtwok (Mjt. 1964). Interested persons i.an 
obtain it and other current materials from one of ths 
International Trade Administration's 48 district 
offices or from the Office of Expo/I Trading 
Company AfTairi. Room 5flia IJ8. Drp't of 
Commerce* Washington. D C. 20230 
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iuppliers of products and sendees with 
ETCs and other export intermediaries. 

Title II permits eligible bunking 
entities to acquire, subject to certain 
limitations, up to 100 percent of the 
stock of an ETC. 4 It also improves 
exporters' access to working capital 
financing by establishing a loan 
guarantee program at Eximbank. The 
program may cover up to 90% of the 
principal und interest for loans that 
would not l>c made commercially 
without the guarantee and that are for 
specific export-related activities. 11 111 
Finally. Title II increases exporters' 
access to acceptance financing by 
expanding the amount of bankers' 
acceptances that a federally regulated 
bunk may have outstanding at any one 
time. 4 

To reduce antitrust uncertainty, 
Congress enacted a regulatory* 
certification procedure under Title III 
und a statutory clarification under Title 
IV. On the one hand, Title III. without 
amending the antitrust laws, creates a 
certification process which enables an 
exporter to receive an advance 
determination about its specified export 
conduct and which confers significant 
protection for such specified conduct 
from federal and state government 
antitrust suits. 7 A Title 111 certificate of 
review also reduces an exporter's 
private qption liability from treble to 
single damages for the certified conduct 
Title IV, on the other hand directly 
amends the Sherman and Federal Trade 
Commission Acts to clarify how they 
apply to export commerce. 4 


* Bant Export Services Act. Pub. L IT-290. Title 
tl actions 2D1-205 (codified at 12 U.S.C. 164.1}. 
federal Reserve Board regulations implementing 
thi > portion of Title II are found at 46 FR 26445. 

WiW 50036 (June 0. Dec 27.1953) (codified at 12 
CJR Paris 211. 265(1954)1. 

' Pub. L IT-290. Tula It. section 300 (codified at 
t: 1 S C 635«-4J For further Information on ihia 
sud other F.ximbanh programs contact Kximbnnk's 
Small Businas* Mot Una (BOO) 424-6201) or Office of 
f.« porter Credits and Guarantees (202) 566-8019 or 
wntt to Export-Import Bunk, of the United States. 

•tl Vermont Ave, NW Washington. DC. 20571 for 
its Irnchurr. Er inthonA Program* and Smalt 
OvttneH. 

• Pub. L 97-200. Tllle IL section 207 (codified at 

12 U.SC 372 (?)) Federal Reserve Board regulations 
mipU'menllng this portion of Title II are found at 46 
FR 5535. 26973. 57107 (Feb 7, |uno 24. and Dec. 2S. 
1*3) (codified at 12 CFR Parts 250 265 (1964)). 

1 Pub. L 97-290. Title 111 (codified at 15 US.C. 

W 11-4021) Interim regulations Implementing Title 

111 are found nt 4<i FR 10505-10004 (Mar. 11.1963) 

{ cud. fied at 15 CFR Part 325 f 19S4|). 

‘ Foreign Trade Antitrust Improvements Ar t of 
1W2. Pub. L 97-290, Tllle IV (codified ut 15 U.S C 
6a 45(a)(3)). For some recent, useful anal>srs of 
Titles Ul and IV. see Zurin. The K\pari Trading 
C mpany Act: Reducing Antitrust Uncertainty in 
report Tend e. 17 | bil l L & Eton. 297 (1063); Ryan. 
The F.sport Trading Company Act of 1982: antitrust 
imnacea, pJacebo orpitfaJl? (1963) The Antitrust 
Bull. 501 


II. Factors to Consider in Deciding 
Whether To Seek a Certificate of 
Review Under Title III 

Persons involved in export trade who 
are deciding whether to apply for u 
certificate of review under Title HI 
should first identify and assess the 
antitrust risks associated with their 
proposed export conduct. To focus this 
assessment, it is helpful to consider, for 
example, whether a competitor, u 
customer, or a state government might 
bring a lawsuit asserting that the 
proposed export conduct violates U.S. 
antitrust law. 

Next, a potential applicant should 
review the costs and benefits of 
applying for Title III certification. The 
two most significant benefits of a 
certificate of review ore virtual 
immunity from government antitrust 
suits and procedural advantages in 
private suits. The certificate holder and 
the members identified in the certificate, 
have virtual immunuity from federal and 
state government civil and criminal 
antitrust or unfair competition suits.* 

The only exception to this immunity is 
that the Justice Department may bring 
an action against the certificate holder 
to enjoin conduct "threatening clear and 
irreparable harm to the national 
interest.” 10 This virtual immunity 
extends to the export conduct specified 
in the certificate and carried out during 
the effective period of the certificate in 
compliance with its terms and 
conditions. The procedural advantages 
that a certificate of review provides to 
the certificate holder and its members in 
private actions by persons who claim to 
have been injured by the certified 
conduct are: (1) A reduction in liability 
from treble to single damages. (2) a 
shorter statute of limitations for bringing 
an action. (3) a rebuttable presumption 
that the certified conduct is permissible, 
and (4) the recovery by a prevailing 
certificate holder of the costs of 
defending the suit, including a 
reasonable attorney’s fee. 

This virtual immunity and the 
procedural advantages provided by Title 
III can reduce antitrust risks and 
uncertainty by deterring lawsuits of 
dubious merit. Moreover, a certificate of 
review can remove the uncertainty and 
risks associated with ”gray-areo” 
conduct by giving an exporter an 
opportunity to confirm the often 
qualified conclusions of counsel that 
particular export conduct is not likely to 
violate the antitrust laws. The 
government's determination not to grant 


• Pub- L 97-2901 section 306 (») and (b) (codified 
at 15 U.S.C. 4016 (a) and (b) 

IO Id section 306(b)(5). 


a certificate Is subject to judicial review 
and the agencies must give reasons for 
the dental: therefore, a firm can obtain a 
definite answer about ’'gray-area'' 
conduct. If a certificate is not granted, 
neither the denial nor the reasons for it 
ore admissible in any administrative or 
judicial proceeding in support of any 
claim under the antitrust laws. Finally. 
Title III protections can apply not only 
to the actual operation of an export 
entity but also to its planning activities. 

The primary costs of applying for a 
certificate of review are time, money, 
and disclosure of confidential 
information. An applicant will spend 
time and money in: (1) Preparing the 
application and responses to 
supplemental questions, if any. (2) 
discussing the proposed conduct and the 
form of the certificate with the 
government after the application has 
been filed, and (3) carrying out post- 
certification requirements* such as 
submission of annual reports. Certain of 
these costs can be significantly reduced 
by taking advantage of the pre¬ 
application counseling provided by the 
Office of Export Trading Company 
Affairs, as described in Part VI. 

Another potential cost is the lime 
required to obtain a certificate. The 
minimum time to obtain a certificate is 
30 days from publication of a summary 
of the application in the Federal 
Register. The more typical time period is 
90 days from the date the application is 
accepted by the Department of 
Commerce. This 90 day period may be 
extended (1) if the government requests 
additional information, or (2) if the 
applicant and the government agree that 
more time is needed (up to an additional 
30 days). If special business 
circumstances require prompt decision 
or change quickly and frequently. Title 
III certification may not be appropriate: 
however, it is always worth discussing 
possible expedited review with the 
Office of Export Truding Company 
Affairs in such circumstances. 11 

The possible disclosure of confidential 
business information to the federal 
government, to competitors or to foreign 
enforcement officials is another 
potential cost of Title III certification. 
The application form for a certificate of 
review requires some disclosure to the 


' * 1 The Commerce ami |ustic* Departments will 
consider requests for expedited review In light of an 
Applicant s showing that II hiis a special need for 
prompt decision Such requests should include an 
explanation of why expedited treatment is needed, 
including a statement of all relevant facts ami 
circumstances (such as bidding deadlines or other 
circumstance* beyond the control of the applicant) 
that require the applicant to act In less than 90 days 
and that have a significant impact on the applicant s 
export trade See 15 CFR 325 7 (1964). 
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fedora I government of information about 
the applicant s business plans, sales, 
and markets. In addition, the 
government may ask supplemental 
questions about other confidential 
information, such as an applicant's 
contracts, suppliers, customers, or joint 
venture arrangements. Title III and its 
implementing regulations, however, 
place significant restrictions on the 
disclosure of confidential information. 
Any information submitted in 
connection with an application is 
exempt from disclosure under the 
Freedom of Information Act. Also, the 
government is prohibited, except in rare 
instances, from disclosing confidential 
commercial or financial information that 
would cause harm to the person that 
submitted it. Even though summaries of 
the application and certificate are 
published in the Federal Register and 
although the entire certificate is 
available to the public in the 
Department of Commerce Freedom of 
Information Act Reading Room, 
government officials and early 
applicants have been able to draft these 
publicly available materials so that no 
confidential or proprietary information 
need be disclosed. 

While a Title III certificate of review 
provides significant protections, 
potential applicants should be aware of 
Its limitations. The certificate provides 
no protection for persons not identified 
as an applicant or members in the 
certificate. Moreover, conduct that falls 
outside the 9cope of the certificate or 
violates its terms remains fully subject 
to criminal sanctions, as well as both 
private and governmental civil 
enforcement suits under U S. antitrust 
laws. Furthermore, a certificate obtained 
by fraud is void from the beginning and. 
thus, provides no protection. Finally, 
applicants should be aware that other 
nations have antitrust or competition 
laws with which they must comply. The 
certificate does not confer immunity 
from these foreign laws. 

Persons planning to engage In export 
activities may also consider other 
options to Title III certification. Each of 
the options discussed below differs from 
Title HI in its scope of protection and 
degree of government scrutiny and 
should, therefore, be evaluated carefully 
to ensure that the exporter chooses the 
option most appropriate to its particular 
situation. 

Title IV of the ETC Act reduces 
antitrust uncertainty by directly 
amending the Sherman and Federal 
Trade Commission Acts to clarify that 
these statutes apply to export conduct 
only if it has a "direct, substantial, and 
reasonably foreseeable" effect on the 


domestic or import commerce of the 
United States or on the export 
commerce of a U.S. person. Thus, ff 
export conduct has an anticompetitive 
effect only on foreign markets, it is not 
subject to U.S. antitrust laws. For some 
persons involved in export trade, 
reliance on Title IV will provide 
sufficient antitrust certainty without the 
need to apply for a Title 111 certificate of 
review. Title IV. however, does not 
provide the advantages of Title HI, such 
as limitations on damages and award of 
attorney's fees, which should deter 
frivolous suits. Moreover, a number of 
export trade fact situations may permit 
colorable claims of jurisdiction and thus 
perhaps result in litigation expense. 
Similarly, a number of export trade fact 
situations may pass the jurisdictional 
threshold of Title IV even though no 
antitrust liability Is ultimately found. 
After weighing the costs and benefits, a 
binding administrative determination by 
the government with the protections 
under Title III may be more appropriate 
for some exporters than relying solely 
on the statutory clarification provided 
by Title IV. 

Another option is the antitrust 
exemption provided by the Webb- 
Pomcrene ActC512 for associations 
engaged "solely" in export trade. 
Because one of the main reasons for 
enacting Title 111 was the uncertainty of 
protection under the Webb-Pomerene 
Act. exporters should be aware of the 
following differences between the two 
statutes: (1) The Webb-Pomerene Act 
covers the export of goods only, while 
Title III also covers services, including 
the licensing of technology. (2) The 
Webb-Pomerene Act requires that the 
entity registered with the Federal Trade 
Commission be an association, whereas 
Title III permits any person or entity to 
apply, including a single company. (3] 
Only persons engaged solely in 
exporting are eligible to become a 
Webb-Pomerene association. Title IU 
does not limit the domestic or import 
activities of the certificate holder, 
although the certificate itself protects 
only export conduct. (4) Unlike Title HI. 
the Webb-Pomerene Act does not 
provide an antitrust preclearance 
process for an exporter’s proposed 
activities. The Webb Act operates only 
as a defense to an antitrust suit that has 
been brought—a function that Title 111 
also performs. 15) Unlike Title III. the 
Webb-Pomerene Act does not limit 
awards in private suits to single, rather 
than treble, damages. (6) Unlike Title III. 


"U U.S.C. 6J-4S For « diiutuion of th« Wrbb- 
Pumrfttor rxrtnptftm. am*. eg, 1 | Atwood ft K 
Brewster, supra nolr I *>l section 9.3S- 4ft 2 id at 
MKlioni 17.0® and 172S-17J7 


the Webb-Pomerene Act does not allow 
payment of attorney's fees to a 
prevailing defendant. Generally, 
exporters will he able to receive greater 
protection for their export conduct 
through Title III certification than thr\ 
will under the Webb-Pomerene Act. 

Another option for reducing antitrust 
uncertainty is to ask the Justice 
Department or the Federal Trade 
Commission for a written statement of 
its present enforcement intentions 
concerning proposed conduct, including 
export plans. 13 Such a statement of 
intention, unlike Title III certification, it 
not legally binding; however, the 
Department of Justice has never brought 
suit challenging conduct granted n 
favorable business review. 14 And unlike 
Title 111, the Justice Department's 
"business review letters** or the FTC's 
"advisory opinions" do not preclude 
private suits or state enforcement 
actions, although conduct granted a 
favorable business review by the 
Department of Justice has never been 
successfully challenged in court in a 
private action. 

A final option to reduce antitrust 
uncertainty for companies in certain 
economic sectors, such as agricultural 
producers, is statutory immunity from 
antitrust enforcement. But often the 
extent of this immunity in export trade 
is not altogether clear. 13 For example, 
the Capper-Volstead Act. 14 which 
provides an antitrust exemption to 
associations of agricultural producers 
engaged in the foint marketing of their 
members' products in "interstate and 
foreign commerce." may not immunize 
agreements between those associations 
and nonmembers, such as foreign 
distributors. 17 


"See 2S CFR 50 ft (1063} and 16 CFR 11- 4 (tflftJ! 

"See 21 Atwood ft K. Browstsr. supra note 1 
sections 14 04-14.06. 

n Sne 1 kl. Mi || 3 20-3 2ft B I lawk, tupro 
note 1. al 5-15. W. Fugate, supra note I. at || 13 A- 
12. For a more detailed discussion of antitrust 
exemptions, see VS. Dep t of Justice. Report of the 
Toth Croup on Antitrust Immunities (Jan. 1977) 
reprinted in Antitrust Exemptions and Immunity- 
Hearing before Subixwim. on Monopolies and 
Commercial La w of the House fudiciary Comm. 
95th Cong. 1st Sess 1660 (1977) Some of these 
exemptions have been amended since the 
publication of this hearing. See, eg . Airline 
Deregulation Act of 197ft Pub L 95-504. 92 Stst 
1705 (codified a! 49 USC 1301 et seq ) Shipping Ad 
of 1954. Pub L 95-237. 96 Slat- 67 (to be codifies) «t 
46 U S.C app 1701-1720} For a discussion of thev 
amendments, see von Kallnowskl. Antitrust Lam 
and Trade Regulation || U OI- Wrn (1983 and 
Supp fc P. A feeds ft D. Turner. Antitrust Law set * wo 
2C (1960 and Suppl 

“7 U.S C 291-292. 

"See eg. United States v. Moryland ft Virginia 
Milk Prod- Ass n, Inc. 362 U5. 456 (I960): Pariftt 
Coast Agricultural F.xport Asa‘n v. Sunkist Growers. 
Inc. 526 FJUf 119ft 1202 (9th Or. 1973). rerl. dennd 
423 U S 950(1976). 
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Hi Eligibility Criteria 

A Eligible Applicants 

Anyone who is a "person" within the 
meaning of that term in Title IU is 
eligible to apply for a certificate. 

(T|he term “person" me/in* * an individual 
who is a resident of the United Statec a 
partnership that is created under and exists 
pi nuanl to the laws of any state or of the 
United States; a state or local government 
entity; a corporation, whether organised as a 
profit or nonprofit corporation, that is created 
under and exists pursuant to the laws of any 
slate or of the United States; or any 
uisociation or combination by contract or 
other arrangement, between or among such 
persons. li 

Under this definition, any individual or 
legal entity that is either a resident or 
citizen of the United States can apply 
for a certificate under Title III. 

Unlike Title II. the "Bank Export 
Services Act." which applies only lo 
bank affiliated ETCs '*and unlike the 
Web-Pomerene Act. which applies only 
to associations engaged solely in export 
trade. Title III permits any U.S. exporter 
to apply for and be issued a certificate 
of review, regardless of its legal form 
and range of activities. An entity catling 
itself an ETC. however, is not required 
to obtain a Title III export trade 
certificate of review. Early applicants 
have included export intermediaries, 
manufacturers of their subsidiaries, 
combinations of U.S. distributors, an 
association of agricultural producers, an 
agricultural cooperative and a state port 
authority.** Under Title IU. a single U.S. 
company can apply for certification, 
even though it may not qualify as an 
ETC under Title U and its export trade is 
only a small part of its total business 
operations. 


'MSU &C 4021(5) 

• Set-lion 203(3)(F| of the Bank Export Service* 

At i defines "export trading company* ai “a 
v 'unpany which do** busmov* under the law* of the 
United State* or any state. which i* extJu»ivrly 
■i imaged in actirille* related tn intern attain* 1 trade, 
mej which Hi nr#*raxed and operated principally far 
purpose* of exporting goods or serv ice* produced in 
the United Stale* or far purposes of facilitating the 
variation of good* or service* produced in the 
1 V-ltcd Stale* by lutaffilifted person* by providing 
one m mure export trade tartrica* In addition, the 
Minilion of “export trading company" in Title 1 
<lo*i not limit who may applv for a Title Itl 
u’ltificatc of review. Srr 15 U.S.C. 4fl02J jf(4k H R 
Kitp. No 824 «rth Cong, 2d Sesa IB 1I9S2) 

**A list of the applicant* that hove received 
rerlificntc* and cupie* of llwr certificates are 
available in the International Trade 
VilrmnistratiafT* Freedom of Information Record* 
Inspection Facility. Room 4X11-B. US Department 
of Cummerce. 14lh Street and Constitution Avenue. 
NW-, Washington. 0.0 30230 In addition, a lint of 
all application* that are currently tw*mg prwwed 
ran be obtained from the Office of Kxpnit Trading 
1 -umpany Affair*. Roam &61H. US Department of 
i ommence. 


A foreign company cannot seek a 
certificate because it is not a "person." 
U.S. subsidiaries of foreign companies, 
how’ever. ore eligible. Moreover, foreign 
companies can receive the protection of 
a certificate by becoming "members" of 
eligible applicants.* 1 

B. Comlirct Eligible For Certification 

Under Title III. certificates of review 
may be issued only with respect to 
"export trade, export trade activities 
and methods of operation." **Thus. as a 
threshold matter, the agencies will 
determine whether the conduct 
proposed for certification falls within 
these definitions before considering 
whether the conduct meets the four 
certification standards‘of Section 303(a) 
of Title III. Conduct that constitutes 
export trade, export trade activities or 
methods of operation is eligible for 
certification and will be reviewed for its 
consistency with those standards. 
Conduct that does not constitute export 
trade, export trade activities or methods 
of operation is not eligible for 
certification. 

1. Export Trade. Title III defines 
"export trade" to be "trade or commerce 
in goods, wares, merchandise, or 
services exported, or in the course of 
being exported, from the United States 
or any territory thereof to any foreign 
nation." ** And, unlike Title II of the ETC 
Act. Title HI does not require that the 
goods or services for export must be 
produced in the United States. 

Even though the goods or services 
have not yet been exported by the 
applicant or its members, they may fall 
within the definition of "export trade." 
and, therefore, be eligible for 
certification, if they are "in the course of 
being exported." For example, the sale 


11 " Member* mean*, with reaped lo un applicant 
« partner. shareholder or participant who i« Making 
protection under the certificate. Thia applies to 
partnon In partnership* or print venture*. 
»h.irehoM*rs of corporation*: or participant* in 
atnacMfioorf. cooperative*, or other forma of profit 
or nonprulrt organisation* or combinations, by 
contract or other arrangement “ 15 OR 322* 21 k) 
HUM). 

»18UAC 4m31a] 

* IS U St! 4(121!!t “Export trade activities’* ami 
'Method* off operation" are. in turn, defined in 
term* of Export trade " Section 311(2} of Title III 
define* service*’* a*: ‘ UUon*tblii economic output 
including, but not limited to— 

(A} Bustnesa. repair and «mu*rmrnt service*. 

(B) Management, legal, engineering, architectural 
and other profc*»kmul *ervke». and 

(Cl Financial insurant*. transportation, 
informational and any other data-baaed service*, 
and communication tervire*." 

Patent* trademark*, know how and technology 
■te intangible economic output*. Therriorr. license* 
of patent*, trademark*, know-how and technology 
to person* for uae in fivrrign countries are within the 
definition of "report trade" and will 1 m? eligible for 
certification. 


of a product wilhin the United States, if 
ihe product is to be exported, may in 
some circumstances constitute "export 
trade." However, the production in the 
United States of goods will not 
ordinarily be considered as "export 
trade." even if Ihe goods produced ore 
destined for export. Nothing in Title III 
prevents an export venture from 
engaging in manufacturing activities or 
any other activities, such as import or 
domestic trade. Such activities would 
not, however, be eligible for 
certification, and would remain subject 
to the normal application of the antitrust 
laws. 

In order lo qualify as "export trade," 
goods or services must ultimately be # 
exported "from the United Slates or any 
territory thereof to any foreign 
nation." M Although it will not often be 
an issue, questions could be raised as lo 
when goods and services are exported 
"from the United States or any territory 
thereof." For example, fish that are 
caught by U.S. flag vessels within U.S. 
waters and sold at sea would be 
considered to be exported from the 
United States." 

The definition of "export trade" does 
not require that the goods or services to 
be exported be produced in the United 
States. For example, sales abroad of 
foreign-made products that were 
imported into the United States and then 
exported to a foreign country’ qualify as 
"export trade," as do the sales abroad of 
goods assembled in o United States 
foreign trade zone from imported parts. 

In addition to goods and services that 
are to be exported, the definition of 
"export trade" as "trade or commerce" 
in such goods and services includes 
export trade services. Export trade 
services are services that are provided 
exclusively to facilitate the export of 
goods or services. Examples of export 
trade services include the sate and 
shipment of goods or services abroad, 
advertising in the export market, 
international market research, product 
research and design exclusively for 
export, joint trade promotion, financing, 
communication and processing of 


M 15 USC 403111}. 

•• One situation which presented thi* i**ui? wa* 
•pectficutly addressed by the Conference Report: 
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forrtgn port without having otherwise been landed 
or processed in the United State*. The committee of 
conference agreed that fish *o harvested and sold 
should be regarded a* . constituting export trade 
within the meaning of this title and other title* af 
the bill “HR Rep No 624. *7th Cong. 2d Ses* IB 
(1982}. 












foreign orders, and negotiating export 
contracts with foreign buyers. ** 

Z Export Trade Activities and 
Methods of Operation. As a matter of 
practice, the agencies have 
distinguished between "export trade." 
which goes to "what" the applicant 
exports, and "export trade activities and 
methods of operation." which go to 
"how" the applicant proposes to 
conduct its export trade. Title III defines 
"export trade activities" as "activities or 
agreements in the course of export 
trade - 7 and "methods of operation" as 
any method by which a person 
conducts or proposes to conduct export 
trade ." 7 ' Proposed activities, 
agreements or methods of conducting 
business will be etigible for certification 
if they fall within these definitions. It is 
not important whether proposed conduct 
is best characterized as on export trade 
activity or a method of operation, so 
long as the proposed conduct constitutes 
one or the other. 

However, since the purpose of a 
certificate is to remove antitrust 
uncertainty, the certification of export 
trade is meaningful only in connection 
with the certification of some export 
trade activity or method of operation 
that raises some colorable antitrust 
exposure. It is especially important that 
applicants specify theirVxport trade 
activities and methods of operation" 
since the certificate’s protection is 
limited to the specific conduct that is 
described in the certificate. 

Agreements in the course of export 
trade ("export trade activities") might 
include agreements among the members 
of a joint export entity on the allocation 
of export shipment, agreements setting 
prices or other terms and conditions of 
purchase or sale for or in foreign 
markets, and distributionship 
agreements for export.** Where an 
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applicant seeks certification of an 
agreement involving non-members, 
however, only the applicant and 
members identified in the certificate 
may receive the protection from 
antitrust liability afforded by Title III. 

The applicant’s methods of operation 
might include such mechanisms as using 
exclusive or non-exclusive export 
distributors, selling on consignment, and 
using a resale price maintenance 
program for its foreign sales. Methods of 
operation eligible for certification might 
ulso include the organizational and 
managerial aspects of the export 
venture, such as the manner in which 
the overseas prices will be established, 
the role members will play in the 
management decisions of the venture, 
the manner in which business 
information will be disclosed to or 
exchanged between members and/or 
non-members, and restrictions on the 
activities of members in export markets 
or on their withdrawal from the export 
venture. 

While, as a general matter, 
certification is not available for 
overseas investment activities, 
investments that are integral to the 
export of goods or services may in some 
circumstances be eligible for 
certification. For example, investment in 
warehouse facilities overseas to store 
exported products until transferred to 
the foreign purchaser would ordinarily 
be eligible for certification. Similarly, 
although the production or manufacture 
of products ordinarily would not be 
eligible for certification, minor product 
or packaging modification activities 
necessary to insure compatibility of the 
product with the requirements of the 
foreign market could be considered an 
export trade activity eligible for 
certification. 

IV. Certification Standards 

Proposed export trade, export trade 
activities and methods of operation may 
be certified if the applicant establishes 
that such conduct will— 

(1) Result in neither a substantial 
lessening of competition or restraint of 
trade within the United States nor a 
substantial restraint of the export trade 
of any competitor of the applicant. 

(2) Not unreasonably enhance, 
stabilize, or depress prices within the 
United States of the goods, wares, 
merchandise, or services of the class 
exported by the applicant. 

(3) Not constitute unfair methods of 
competition against competitors 
engaged in the export of goods, wares. • 
merchandise, or services of the class 
exported by the applicant, and 


f4) Not include any act that may 
reasonably be expected to result in Ihc* 
sale for consumption or resale within 
the United States of the goods, wares, 
merchandise, or services exported by 
the applicant. 

Congress included these specific 
certification standards in Title III, ralhrr 
than adopting a standard referring 
generally to the antitrust lows, as hod 
been proposed in several antitrust 
certification bills in Congress. This 
apparently reflects a Congressional 
decision to have the agencies and the 
courts interpret Title III in a way 
consistent with the purpose of the 
antitrust laws—the maintenance of 
competition in domestic markets for the 
benefit of U.S. consumers. It is clear that 
Congress intended the four certification 
standards to encompass the full range of 
U.S. untitrust laws.* 0 Thus, the 
certification standards are intended to 
ensure that conduct that it likely to have 
substantial anticompetitive effects 
within the United States will nof be 
certified. If the only substantial 
anticompetitive effects of the conduct 
are in foreign markets, a certificate will 
be issued. 

Title III was intended to eliminate 
uncertainty concerning the applicability 
of the antitrust laws to conduct in export 
trade and thereby to promote exports. 
Congress did. however, provide for a 
single-damage remedy against certified 
conduct by certificate holder that is 
subsequently determined by a court to 
be inconsistent wilh Title III standards 
There is no indication that Congress 
intended to increase the potential 
liability of exporters who avail 
themselves of the possibility for 
increased certainty provided by Title 111 
certification. These considerations 
suggest that the appropriate 
interpretation of the Title III standards 
Is one that does not impose liability for 
export conduct on certificate holders 
beyond that which they would face in 
the absence of a certificate. Thus, export 
conduct should not be found 
inconsistent with the Title 111 standards 
if such conduct would not also be likelv 
to violate an antitrust law otherwise 
applicable to export trade for which 
damages may be recovered as a remed\ . 

A. The First Standard—Substantiat 
Lessening of Competition or Restraint of 
Trade 

Under this standard, conduct will be 
certified unless it results in a substantial 
lessening of competition or restraint of 


Sr** 11R Rep No «24.9?th Ding.. 2d Sen* 2f. 
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trade in the domestic market or a 
substantial restraint on the export trade 
of U.S. export competitors. To determine 
whether the proposed conduct will 
result in a substantial lessening of 
competition or restraint of trade within 
ihe United States, the analysis will in 
most instances look to the overall 
purpose and effect of the activities on 
competition in the domestic market. As 
h practical matter, the kind of export 
conduct most likely to raise a question 
of compatibility with this portion of Ihe 
first standard is joint export activity 
involving U.S. domestic competitors. In 
many rircumtances. such export conduct 
will not be inconsistent with this 
standard. However, if joint export 
activity is likely to lead to coordination 
of domestic price or output levels among 
domestic competitors, the conduct is 
likely to substantially lessen 
competition among them in U.S. 
markets, and thus will not be certified. If 
the conduct will not substantially lessen 
competition in a domestic market, it will 
be certified. 

A determination as to whether 
proposed conduct will substantially 
lessen competition in domestic markets 
will often require an analysis of the 
market structure in the United States for 
Ihe goods and services to which the 
proposed conduct will apply. This 
determination may depend on a number 
of factors, among the must significant of 
which ore the concentration in the 
relevant market(s). the ease of new 
entry and the market power of the 
applicant and its members. In 
determining the degree of market power 
of the applicant and its members, the 
aggregate market shares of each, as well 
as market shares of their parents, 
subsidiaries and affiliates, will be 
considered along with a number of other 
factors. Ordinarily, the risk that the 
proposed conduct will produce a 
substantial anticompetitive domestic 
effect is greater when the markets are 
highly concentrated or when the 
participants in the proposed conduct 
have a large market share than when 
neither of these factors is present. 

An evaluation of whether proposed 
export conduct will be likely to 
substantially restrain the export trade of 
a competitor of the applicant will focus 
on the purpose and effect of the conduct. 
For example, conduct that is 
predatory. 3 * or that denies an export 


“Sr*. e P 4 nl«- Entrmcrnn* * Pndm ilan Co. v 
fetrr McCai' Corp. SSI f 2d f Wlh Cir 1 rrrt 
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competitor access to an essential facility 
and thus prevents it from competing for 
exports K would not be certified. 

However, instances of conduct that 
would be violative of this standard are 
likely to be rare.” In particular, it is 
important to ensure that this standard is 
not applied to hard, vigorous 
competition. Such competition would be 
consistent with this standard even if it 
improves the competitive position of the 
applicant as compared to other U.S. 
export competitors and results in a 
reduction in their exports. Certification 
in such circumstances may be possible 
even if the applicant accounts for a 
substantial shareof the U.S. supply of a 
product or service. 14 

B . The Second Standard—Unreasonable 

Price Effects 

The second standard requires the 
agencies to analyze the purpose and 
likely effect upon domestic prices of the 
proposed export conduct. An 
unreasonable effect on domestic prices 
is not inherent in the formation or 
operation of every joint export entity, 
and. in practice, export activities 
creating unreasonable domestic price 
effects are likely to be rare. Under this 
standard, an effect on domestic prices 
resulting from export sales that lessen 
domestic supply and that are a 
legitimate business response to demand 
in foreign markets, will in itself not 
constitute an unreasonable effect on 
domestic prices. However, an increase 
in domestic prices that results from 
anticompetitive behavior directed at the 
domestic market will be unreasonable. 
For example, if the purpose of proposed 
conduct is to manipulate domestic 
prices, directly or indirectly through the 
manipulation of domestic supplies, 
certification will be denied. 

C The Third Standard—Unfair Methods 
of Competition 

Under this standard, proposed 
conduct that is anticompetitive and 
likely to substantially restrict the 
exports of U.S. export competitors will 
not be certified. Contrary to the 
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mimst 

»* Botuiuv* ol the relitiv* ratify of wd» wtitaiicmn 
mu! the* dilfinulty ot «JlecItv*H defiom# llwwn. 
throughout irmal of the remainder ol tht*ar 
Guideline* we will ccm«»clrr only the “rflcct <*n 
doinretlc competition^ itaiuUrd. whif h prr*mt« rhr 
muit *»iu«r» umirr the Act tf i*»ue* under 

Ihf to uMBipotitui* iterulard an* pn-Mmled 

by a certificate tippHc.itton. th<> will of cotirer be 
evaluated 

Krft Sn T. SJlb Con* . 1*1 Sna 30-21 
i/uoftny UoMed Slatir* v MltNiwU Mmnm* 
and Ml*. Cn. 92 t Sup** 947 JD. Maw* t*r50| 


suggestion of sonic commentators." 
however, this unfair competition 
standard is not intended to broaden the 
scope of antitrust liability for a 
certificate holder. While this language ts 
similar to that contained in section 5 of 
the Federal Trade Commission Act. it is 
narrower on its face. Moreov er, the 
policies and purposes underlying Title 
II! are different from those underlying 
the Federal Trade Commission Act. 'Hie 
Federal Trade Commission Act is 
primarily applied to protect U.S. 
consumers from anticompetitive 
conduct, whereas Title 111 is an export 
promotion statute that reduces antitrust 
uncertainty for export conduct while 
also protecting U.S. consumers and 
exporters from anticompetitive conduct. 
In addition, the Federal Trade 
Commission Act is enforced by the 
Federal Trade Commission, and the 
typical remedy for violations is a cease 
and desist order. Conduct by a 
certificate holder that violates one of the 
Title III standards may subject the 
holder to a private single damage action. 
In light of these considerations, any 
pertinent judicial decisions expanding 
section 5 of the Federal Trade 
Commission Act beyond the Sherman 
and Clayton Acts and applying to 
conduct only because of its effect on 
competitors, while illustrative, have no 
precedential significance. 

Conduct that would violate the last 
part of the first standard—that would 
substantially restrain the export trade of 
a competitor—would also bo likely to 
violate this standard.*The mere fact 
that conduct would lead to export sales 
by the applicant or its members that 
would displace sales of other U.S. 
exporters would not be grounds in itself 
for denying certification. An example of 
conduct that might not meet this 
standard is the deliberate and 
unreasonable restriction of domestic 
export competitors from sources of 
supply.* 

D. The Fourth Standard— Resoles in the 
United Statics 

The fourth standard seeks to ensure 
that anticompetitive effects, if any. of 
proposed export conduct are not felt in 
the United States through subsequent 
reimport of the exported goods nr 
services into the United States. It is 
intended to ensure that the antitrust 
protection afForded by Title 111 will not 
be given for conduct which, while 
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ostensibly involving exports, has a 
significant impact in the domestic 
market. 

Under the standard, the agencies will 
look at whether the applicant 
reasonably expects the exported goods 
or services to reenter the United States 
for sale or consumption within the 
United States, and if so, whether such 
sale or consumption within the U,S. may 
have a substantial domestic impact in 
the relevant product markets. The fact 
that exported products or services are 
incorporated into finished products 
overseas or are significantly 
transformed in their character and then 
exported back into the United States 
would not be a basis for denial under 
this standard. 

V. Application of Certification Standards 
to Specific Conduct in Export Trade 

A. Vertical Restraints 

Vertical restraints are arrangements 
between firms operating at different 
levels of the distribution chain (for 
example, between a manufacturer and a 
wholesaler or a wholesaler and a 
retailer) that restrict the conditions 
under which firms may sell or customers 
may purchase products. Although 
vertical restraints can take a variety of 
forms, most restraints can be placed in 
one of three categories: 

(1) Territorial and Customer 
Restraints —Restrictions on the 
territories in which, or customers to 
which, a buyer is permitted to resell 
goods purchased from the seller, 
including location clauses, areas of 
primary responsibility, and profit pass- 
over arrangements. 

(2) Exclusive Dealing Arrangements — 
Requirements that a buyer deal only 
with a particular seller or that a seller 
deal only with a particular buyer or 
group of buyers, including exclusive 
distributorship and requirements 
contracts. 

(3) Tying Arrangements— 

Requirements that a buyer desiring to 
purchase one product (‘‘the tying good ,, J 
from a seller also purchase a second 
product f‘the tied good") offered by the 
seller. 

In domestic commerce, such non-price 
vertical restraints are judged under a 
flexible, economically sound evaluation 
of their purpose and effect.* 7 Such 
vertical restraints generally promote 
competition by facilitating'the efficient 
distribution of products and by 
permitting firms to compete on the level 
of distribution and service in the same 
way that they compete on product 


design and price. Accordingly, the 
legality of a non-price vertical restraints 
in each case depends on its economic 
effect, and no particular restraint is 
presumed to be anticompetitive. In 
short, non-price vertical restraints 
generally play an important 
procompetitive role in the domestic 
economy by allowing firms to structure 
their distribution systems efficiently. 

Vertical restraints used in export 
trude are analyzed in the same manner 
as vertical restraints employed 
domestically, with one significant 
difference—restraints used in the 
international context do not give rise to 
antitrust scrutiny unless they affect 
competitive conditions in the United 
States. Thus, vertical restraints whose 
competitive effects are felt abroad pose 
no problems under the United States 
antitrust Jaws. An example would be the 
maintenance of resale prices in foreign 
markets. 3 * 

Vertical restraints in the course of 
export trade can take various forms and 
arise in various contexts. A U.S. 
producer might grant exclusive 
distribution rights to an export 
intermediary and might impose 
territorial, customer, price, and other 
restrictions on such intermediary. The 
inability of a producer to deal with 
certain export intermediaries in light of, 
or because of. supply agreements 
between itself and other export 
intermediaries is another kind of 
vertical restraint. A vertical restraint 
could also take the form of a 
requirement by a U.S. exporter that its 
export intermediaries deal only in the 
exporter's products for export or a 
requirement that such intermediaries 
purchase certain products from it as a 
condition of access to other products. 

Each of these vertical restraints might 
have some restrictive effect on the 
ability of particular exporters to export. 

In most cases, however, these 
restrictions are legitimately imposed by 
a supplier of products in order to 
increase the competitiveness of its 
products in export markets. 

For example, the grant of exclusive 
distribution rights may be based on the 
exporter s interest in providing an 
incentive for a distributor to provide 
services necessary for the successful 
marketing of a product without fear that 
other distributors will be able to take a 
“free ride" on the first distributor's 
efforts. In addition, the grant of 
exclusive distribution rights may be 
intended to improve the efficiency of 
exporting by reducing bargaining and 


other transaction costs and by ensuring 
that distributors attain a sufficient 
volume of sales to permit the 
achievement of scale economies in 
export distribution. Similar motives 
could underlie the exporter's imposition 
of price, quantity, territorial or other 
restrictions on its distributors in export 
trade, such as an obligation to pay a 
commission to the exporter when an 
export sale is made outside the 
distributor’s exclusive territory. 

The imposition of an exclusive dealing 
obligation on an export intermediary 
may be intended to protect an exporter s 
investment in training, equipment or 
other facilities and services against 
free riding" by competing exporters 
who might, if they were able to sell 
through the export intermediary, benefit 
from the first exporter's investment 
without bearing any cost. If parties 
could not use an exclusive dealing 
arrangement to prevent “free riding", thr 
exporter might be discouraged from 
making investments to improve export 
efficiency and thereby to increase 
exports. 

Vertical restraints in export trade 
ordinarily do not have a substantial 
anticompetitive effect in violation of the 
Title 111 standards. The four certification 
standards embody the policy of the 
antitrust laws. The antitrust'laws 
protect competition, not competitors. 39 
Therefore, unless such restraints will be 
likely to lead to the achievement or 
maintenance of market power or to the 
coordination of price or output levels 
within the United States, they generally 
will be consistent with the Title III 
standards. 

Examples of Vertical Restraints 

The following examples are intended 
to give guidance in determining when 
proposed vertical restraints satisfy the 
four standards. They are illustrative and 
not comprehensive. 

Example t: Exclusive Export 
Intermediary for US. Manufacturer 

Rubber-King, a U.S. manufacturer of 
automobile tires accounting for 50 
percent of U.S. domestic sales of tires, 
wishes to appoint ETC. a non- 
manufacturing U.S.-based export 
intermediary' familiar with European 
markets, as its exclusive distributor for 
Europe. For the last five years, Rubber- 
King has used Blooper, another U.S.- 
based export intermediary, as its 
exclusive distributor for Europe. Now 
Rubber-King has become dissatisfied 
with Blooper s efforts and has decided 


^CotitiDMtftJ T V Inc. v. CTESylvania Inc. 
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not to renew its distributorship 
agreement with Blooper at the 
expiration of its term. In its proposed 
exclusive distributorship agreement 
with ETC, Rubber-King intends to 
include provisions (i) preventing ETC 
from reselling Rubber-King’s tires except 
in Europe: (ii) preventing ETC from 
selling Rubber-King's tires at a price 
lower than a specified minimum price in 
c ertain European countries: (iii) 
requiring ETC to purchase a full line of 
automobile tires for export to Europe: 
and (iv) requiring ETC not to purchase 
or deal in automobile tires for sale to 
Europe except from Rubber-King. 

Finally, the proposed agreement would 
obligate Rubber-King to impose 
restrictions on its other distributors to 
prevent their shipment of its automobile 
tires to Europe. Rubber-King and ETC 
have jointly applied for a certificate of 
review covering the restrictions 
described above as well as Rubber- 
King’s refusal to renew its 
distributorship agreement with Blooper 
or to supply Blooper with tires. 

Discussion 

A certificate of review would likely be 
granted to the applicant in the 
circumstances outlined above because 
none of the vertical restraints would be 
likely to substantially restrain 
competition in the United States. The 
use of an exclusive distributor for a 
particular country or area of the world 
in the course of export trade normally 
would be viewed as a reasonable 
efficiency-creating method of operation. 
Thus, even though Rubber-King has a 
significant market share, the grant of 
exclusive rights to ETC and the refusal 
to renew Blooper's distributorship 
agreement or to supply it with tires 
would be consistent with Title Ill's 
standards, since these actions would 
have no substantial anticompetitive 
effects within the United States. The 
refusal to renew Blooper or to sell tires 
to it miuht limit Blooper’s export of tires. 
Such a limitation, however, would not 
be inconsistent with the Title Ill 
standards. Rubber-King seems to have a 
reasonable business justification for 
replacing Blooper and. more 
importantly, any resulting damage to 
Blooper would be unlikely to 
substantially lessen competition in 
domestic markets. The restriction that 
prohibits ETC from selling in the U.S. 
does not substantially lessen 
competition in the U.S,: such territorial 
restrictions are usually unobjectionable 
vertical restraints. Also, the territorial 
and price restraints that apply to ETCs 
sales in foreign markets would not have 
any anticompetitive effect in the United 
States. 


Finally, the exclusive dealing and full- 
line purchase obligations imposed on 
ETC would not be inconsistent with 
Title Hi’s standards. These obligations 
would have the effect of preventing U.S. 
tire manufacturers other than Rubber- 
King from using ETC as a European 
distributor. Nevertheless, the fact that 
the proposed conduct might result in 
such a limitation would not violate the 
Title 111 standards if. as would be true 
normally in the case of exclusive dealing 
obligations, the conduct would not be 
expected to result in a substantial 
restraint on competition within Ihe 
United States. It is unlikely that the 
restriction in this case would 
significantly limit the ability of Rubber- 
King’s competitors to export. It is likely 
that there are numerous U.S. and 
European entities that would be 
qualified to act as a distributor of tires 
in Europe. Furthermore, if exports to 
Europe did not constitute a large 
percentage of the total sales 
opportunities available to U.S. 
manufacturers of tires, it seems unlikely 
that even a significant foreclosure 
affecting potential export sales in 
Europe could be inconsistent with the 
Title III standards. Such a foreclosure 
would be unlikely to affect seriously the 
competitiveness of such other 
manufacturers in the domestic market 
and thereby substantially restrain 
competition in the United States. 

Example 2: Export Intermediary 
Hand ling the Products of Competing 
U.S: Exporters 

IPORT is a newly-formed export 
trading company that intends to export 
a variety of products purchased from a 
number of suppliers, including 
competing suppliers. IPORT does not at 
present know who its U.S. suppliers or 
foreign distributors wili be. Nonetheless, 
it would like to obtain a certificate of 
review covering its entering into 
agreements under which it would be an 
exclusive distributor for any supplier 
and would agree not to deal in export 
trade in the products of that supplier’s 
competitors unless authorized by the 
supplier. In addition, it would enter Into 
agreements under which it would grant 
exclusive distributorships to foreign 
entities and oblige such entities not to 
deal in goods competing with those 
supplied by IPORT. 

Discussion 

Exclusive arrangements such as those 
described above involving a company 
such as IPORT would not normally have 
a substantial anticompetitive impact in 
any U.S. market, in light of the fact that 
IPORT is a small, new export 
intermediary, it seems unlikely that it$ 


entering into exclusive arrangements 
with any individual supplier or with any 
export distributor would substantially 
restrain U.S. competition through effects 
on competing suppliers. 

The certification of IPORT to 
represent a number of suppliers, 
however, mises the possibility that 
IPORT could become the exclusive 
export distributor for competing U.S. 
manufacturers. To clarify that IPORT is 
not certified to engage in joint 
discussions with competing producers, 
the certificate will be limited to only 
individual negotiations and agreements 
between IPORT and its suppliers unless 
IPORT can demonstrate that in 
particular product markets broader 
certification would be appropriate. In 
addition, in order to avoid the 
possibility that IPORT could disclose 
competitively sensitive information 
obtained from one supplier to competing 
suppliers, the certificate would normally 
contain a condition stating that IPORT 
will not intentionally make such 
disclosures. If IPORT needed to 
exchange certain sensitive business 
information in order to engaged in 
export trade, it might be possible to 
grant a certificate of review for such 
exchanges if IPORT specifically 
described the products or suppliers 
involved and i( the domestic market for 
the product were competitive and had 
structural features indicating that 
successful price or output coordination 
would not be likely to occur. In such 
cases, the agencies may place in the 
certificate limitations on the nature of 
information to be disclosed and the 
manner in which it would be exchanged. 

Example 3: Manufacturer Acting as 
Export Intermediary for Competitors 

Erektor is a U.S. manufacturer of 
electric motors that accounts for 5% of 
sales of such motors in the U.S. market. 
Erektor is capable of producing the 
entire range of such motors currently 
used but has concentrated on sales of 
smaller sizes of motors. Erektor is 
currently exporting motors but is 
hampered in its export sales by its lack 
of a complete line of sizes: therefore, it 
wishes to enter into exclusuve or non¬ 
exclusive agreements with other U.S. 
manufacturers of motors under which it 
would distribute their motors in foreign 
markets. Without identifying particular 
suppliers. Erektor has asked that a 
certificate of review covering such 
conduct be issued. The electric motor 
markets in the United States are not 
particularly suspectible to coordination 
of domestic prices or output. Entry 
barriers are not significant and 
manufacturing economics of scale can 
















be achieved at a production level erf one 

percent of current industry output. The 
industry is relatively unconcentruted; in 
«ny relevant product market, the largest 
firm accounts for 10*>. of sale* two other 
firms each account for«"«. four firms 
each account for 5^ and 30 other firms 
account for the remainder of sales. 

Discussion 

In these circumstances, a certificate of 
review would likely be granted to 
Erektor for its individual export 
distribution agreements with other 
suppliers of electric motors. It is 
conceivable that the existence of 
exclusive export distribution agreements 
between producers accounting for a 
large percentage of industry sales and 
one of their competitors could adversely 
affect duraestic competition in certain 
product markets. However, entry into 
the relevant product markets in this 
example is easy, and the markets are 
unconcentrated and appear to be 
competitive. These factors make it 
unlikely that coordination among the 
firms could effectively raise U.S. prices. 
Thus, these factors minimize the risk 
that the exclusive arrangements in this 
case will have a substantial 
anticompetitive effect. Furthermore, if 
Erektor considered that the disclosure to 
its suppliers of specific types of 
information (e^.. information relating to 
bid requirements or purchase 
specifications) obtained by Erekior from 
any of them to be reasonably necessary 
to success in distribution, it could 
request that it be certified to moke such 
specific disclosures. If the exchange of 
the specified information would be 
unlikely to risk anticompetitive domestic 
effects, certification could be granted. In 
order to (insure that competitively 
sensitive inTormation (for example. U.S. 
production and sales information), 
would not be exchanged among 
competitors, the certificate would 
contain a condition stating that a 
compi tit mg supplier will not 
intentionally disclose such information 
to Erektor und that Erektor wilt not 
disclose such information to any 
competing supplier 
Erektor conceivably could enter into 
individual exclusive distribution 
agreements with manufacturers 
accounting for a large percentage of 
industry sales of electric motors. In such 
a case an issue would be raised as to 
whether the exclusive arrangements, 
which would deny other export 
intermediaries handling exports of 
electric motors access to one possible 
source t»f supply, would violate the 
standards of the statute by producing a 
substantial anticompetitive effect in the 
United States. Since these standards 


encompass the antitrust law’s and those 
laws protect competition, not 
competitors, the mere fact that some 
exporters would be disadvantaged 
would not be sufficient to dememstate 
an inconsistency with the standings. 
These exclusive export agreements 
appear unlikely to affect competition in 
the 8ale of electric motors within (he 
United States. Accordingly, they likelv 
would be certified. 40 

Because only Erektor sought 
certification, the protections of the 
certificate would extend only to Erektor. 
Erektor would be protected for Its 
agreements with others as specified in 
the certificate, but the other parties to 
such agreements would not be 
protected, unless they ask for protection 
as an applicant or member. 

Example 4: Vertical Aspect* of 
Competing Manufacturers Exporting 
through a Joint Export Association ** 

A, B. C and D are manufacturers of a 
particular chemical, accounting for 45 
percent of U.S. domestic sales of the 
product, who wish to enter into an 
agreement to form an export 
association. Chem-X. One of the 
provisions of the proposed agreement 
would require A. B. C and D to sell the 
chemical for export only through Chem- 
X and would prevent them from 
independently exporting the chemical 
either directly or indirectly through 
other U.S. export Intermediaries. 

Exports of the chemical have been 
minimal because of strong competition 
in the consumer countries from non-U.S. 
firms. Joint export marketing is expected 
to provide significant transportation and 
distribution cost savings. A. B. C D and 
Chem-X have applied for a certificate of 
review covering their agreement to 
export exclusively through Chem-X and 
to refrain from directly or Indirectly 
exporting the chemical independently. 

Discussion 

It seems likely that a certificate of 
review could be granted covering the 
proposed restriction. 41 The grants of 
exclusivity to Chem-X. in themselves, 
would no! be likely to have any 
anticompetitive effects in the U.S. 
market. Jt would seem that the 
exclusivity granted to Chem X would be 
reasonably necessary for Chem-X to 
prevent the firms from individually 


•"Tor a discussion of the issues rinsed by ih* 
horiumitiJ sspects of the operation of Errktur *m» 
Section VI brkwr 

The bom<*itai aspects of the formation and 
operation of Chem X by domestic companion raise 
ojncf issues concerning potential anticompetitive 
effects in LVS markets These issues are discussed 
in Section VB below 


obtaining a free ride from Chem X s 
marketing efforts. 48 

B. Horizontal Restraints 

* The analysis under Title Ilfs 
certification standards of joint export 
activity among competitors will focus on 
whether the conduct is likely to have a 
substantial anticompetitive effect in a 
U.S. market. This is essentially a two- 
part test. First, the agencies will analyze 
whether the joint activity is likely to 
have any anticompetitive effect on U.S 
commerce. If it jg incapable of having 
any anticompetitive impact in the 
United States, the collective export 
activity will be certified Examples of 
such conduct include the joint setting of 
prices and quantities at which products 
are sold in export markets if the 
products by law cannot be sold in the 
United States and the exchange among 
competing U.S. sellers of information 
relating exclusively to exporting or 
export markets (eg., identification of 
customers in any export market). 

Second, if there is potential for 
anticompetitive spillover affecting U.S. 
markets, then the agencies wilt analyze 
whether the formation or contemplated 
operation of the joint entity is likely to 
substantially restrain or lessen 
competition within U.S. commerce. 
Generally, anticompetitive spillover may 
occur if competitors, in the process of 
engaging in export trade, share price or 
other sensitive business information 
relating to their respective U S. sales or 
if competitors manipulate domestic 
prices through the manipulation of 
domestic supply. 

The framework for analyzing whether 
there is likely to he a substantial 
anticompetitive effect in the United 
States 19 similar to that for analyzing 
joint ventures or mergers. 48 In analyzing 
the export conduct sought to be 
certified, the agencies w ill evaluate the 
economic characteristics of the domestic 
market in order to assess whether a 
market is likely to be conducive to 
domestic price or output coordination. 

In evaluating the domestic market 
structure, the agencies will first 
undertake to define the relevant product 
and geographic markets in which to 
assess the anticompetitive effects of the 
joint export activity. The definition of a 
relevant product market typically begins 
by tentatively considering as a market 
each product for which certification is 
sought and each product in which the 


41 For « discussion of the foreclosure of 
distribution channels and foreclosure of supply 
issues. see Examples 1 end 3 supra. 

«*SrvU5. Dip I of fustics. Antitrust Division. 
Stumer Cutdelim 49 KR 25A23 (June 29 19*4) 
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joint venture partners compete in the 
United States, litis preliminary market 
definition, however, may be broadened 
tf there are close substitutes in demand 
or supply that effectively limit the 
exercise of market power by the 
participants in the joint venture. 

Substitutes in demand exist when there 
are other products to which consumers 
could readily shift in response to a price 
increase. Substitutes in supply exist 
when producers of other products are 
able to enter into the production of the 
product by modifying existing facilities 
or constructing new facilities within a 
relatively short period. For example, 
woodworking shops that employ their 
lathes to manufacture rolling pins would 
be included in the buscball bat market if 
those shops could quickly and easily 
shift into the production of bats—even 
though bats and rolling pins ore not 
substitutes in demand. 

In addition to defining the relevant 
product market, the agencies may have 
to determine the geographic market. The 
purpose of this determination is to 
establish a geographic boundary that 
roughly separates firms that are 
important factors in the competitive 
analysis from those that are not. 
Depending on the nature of the product 
and the competitive circumstances, the 
geographic market may be as small as a 
city or as large os the entire world. In 
determining the geographic market, the 
agencies will consider all relevant 
evidence. For example, transportation 
costs may restrict the geographic market 
where those costs are high relative to 
the value of the product, as is often the 
case for raw materials and unprocessed 
agricultural products; however, 
transportation costs are unlikely to 
affect the geographic market 
determination for most finished goods 
because those costs do not play a 
significant role in restricting the 
alternatives available to buyers. 
Furthermore, the definition of a relevant 
market may be affected by import 
competition. If foreign firms sell 
competing products in the relevunt 
market, they may be included. The 
competitive significance of foreign firms 
will be affected by such factors as trade 
restraints and their excess capacity. 

After determining the relevant market, 
the agencies will examine the market’s 
structure in order to assess whether its 
economic characteristics are conducive 
to developing and maintaining a 
consensus on domestic price levels and 
output rates. As a first step, the agencies 
will assume that the competitors merged 
and focus on the post-merger market 
concentration—a function of the number 
of firms in a market and their respective 


market shares. Treating the participants 
In a joint export venture as a merged 
entity is a useful threshhold test, 
because for joint ventures with small 
market shares In markets with a low 
degtee of market concentration (e.g.. 20 
approximately equal-sized firms in the 
market and the four joint venture 
participants have a total market share of 
20%). the agencies will be able to 
determine without a detailed 
examination of other economic 
characteristics that the joint venture 
poses no substantial threat to 
competition in the United States. In 
other cases, however, the agencies will 
proceed to examine a variety of other 
economic characteristics relevant to 
determining whether the market is 
predisposed to effective coordination of 
domestic price levels and output rates 
and, therefore, whether the joint export 
entity is likely to be a substantial 
restraint on domestic competition. Such 
characteristics include; (1) The ease of 
entry into the market by other firms, (2) 
the ease with which firms in an industry 
can expand supply; (3) the homogeneity 
of a product across producers: (4) the 
existence of large buyers; (5) whether 
the participants have in the past 
effectively coordinated domestic price 
levels or output rates; and (6) whether 
domestic demand i9 stable or 
variable. 44 

If an assessment of domestic market 
concentration in light of these other 
structural characteristics leads the 
agencies to conclude that the joint 
export entity is likely to have 
substantial restraining effects in 
domestic competition, the agencies may 
find it necessary either to limit 
significantly the activities that may be 
certified or to impose safeguards on 
certified activities, such as an 
information exchange limitation. 
However, even in a concentrated 
market, the absence of certain other 
characteristics listed above may lead to 
the conclusion that successful price and 
output coordination would be unlikely 
and that, therefore, certification would 
be possible for joint export activities 
with few or no limitations. Particularly 


•• For « more detailed di*cuiston of #nd 
otto? economic chamcterutic* and of how they may 
relate to concentration level* and lo each other, see 
id, R Poaner. Ant it runt La*v An Economic 
frnpretive S&-72. US-147 (IWfc I»otn«r 
information and Antitrust: Reflections on the 
Gypsum and Engineers Peru ions, 87 Ceo. LI 11S7 
(1979) Clark. Free-Fixing Without Collusion: .4/) 
Antitrust Analysis of Facilitating Practiars After 
ethyl Corp, |!*0| Wte* L R * v 1 **•>• 

Oligopoly. Shared Monopoly and Antitrust toe. ®7 
Com. L Ri'* 439 (1982) E 1 DuPont dc Nmtoari ft 
Co v. FTC 1984-1 Trade Ca*-$0S8B1 (2d Gr I9H4J 
vacating In nr Ethyl Corp. 11979-1983 Transfer 
Bmdrr) Trade Rr* R.*p <22003 (F T C m3) 


where competitors intend to cooperate 
only on a single contract or where 
contacts among them are to be 
infrequent, the likelihood of a 
substantial anticompetitive impact is 
reduced because there would be no 
continuing opportunity for coordinating 
domestic price levels or output rates. 

An Issue of particular concern for 
applications involving domestic 
competitors Is the possibility of sharing 
price and other sensitive business 
information in connection with export 
conduct. In some situations, such 
exchanges are likely to have 
anticompetitive effects because the 
information can be used for coordinating 
domestic price levels or output rates. In 
other situations, however, sharing such 
information Is not conducive to 
coordination of domestic prices or 
output and, thus, is likely not to have an 
anticompetitive effect. 

In determining whether to certify 
exchanges of such information among 
domestic competitors, the agencies will 
carefully scrutinize the application in a 
manner similar to other joint activities. 
The agencies will ordinarily place a 
condition in the certificate stating that 
the certified parties will not 
intentionally make exchanges of 
competitively sensitive information 
except as explicitly certified. The 
agencies would certify such exchanges if 
it can be shown that the sharing of 
information is in the course of export 
trade and is unlikely to have a 
substantial anticompetitive effect in U.S. 
markets either because Ihe nature of the 
information is incapable of affecting 
U.S. competition or because the 
economic characteristics of the relevant 
markets indicate that Ihe exchange is 
likely to have a procompetitive or 
competitively neutral effect. If they have 
insufficient information about the 
proposed conduct or about the specific 
product markets or domestic 
competitors to make a determination 
about whether the exchange is likely to 
have a procompetitive, competitively 
neutral or anticompetitive effect, the 
agencies w ill not certify the exchange. If 
they determine that such an exchange is 
likely to substantially restrain or lessen 
domestic competition, the agencies w ill 
not certify the exchange. In some 
instances, however, safeguards on the 
nature of information shared and the 
manner in which it is exchanged mav 
eliminate the likely effect on domestic 
competition, thus permitting the 
agencies to certify it. Such safeguards 
would be placed in the certificate as a 
condition. Different levels of safeguards 
may be necessary depending on the 
facts of a particular case. The more 
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likely lhal the exchange would 
effectuate coordination of U.S. price 
levels and output rates then the stricter 
the safeguards that would have to be 
imposed. Among the safeguards that 
will be considered may be a 
requirement lhal certain information 
only be disclosed to a neutral third 
party, a requirement that such meetings 
be monitored by knowledgeable counsel 
and that accurate and complete written 
records of such discussions be 
maintained and be subjected to 
inspection by the Commerce and Justice 
Departments at their request.** Issuance 
of certificates with such safeguards 
permits efficient operation of joint 
export ventures and reduces antitrust 
uncertainty in export trade, thereby 
promoting exports in accord with the 
purpose of the Title III. while, at the 
same time, ensuring that any 
anticompetitive impact on domestic 
price and output levels will not be 
substantial. 

The agencies will also consider 
whether restraints ancillary to the joint 
export activities are likely to 
substantially restrain or lessen 
competition in the United States. For 
example, the applicant would have to 
demonstrate that restrictions placed on 
withdrawal from membership would not 
substantially lessen domestic 
competition as a result of their adverse 
effect on withdrawing members. Finally, 
the agencies will consider whether the 
failure of a domestic competitor to have 
access to a joint export venture that is 
essential to export trade would be likely 
to substantially lessen domestic 
competition. While such circumstances 
are likely to be extremely rare, the 
agencies will assess whether the 
limitation of the export opportunities of 
competitors by excluding them from the 
venture would affect their 
competitiveness in domestic markets. 

Examples of Horizontal Restraints 

The following examples are intended 
to give guidance in determining when 
proposed export conduct among 
domestic competitors satisfies the four 
certification standards. They are 
illustrative and not comprehensive. 

Example t: Joint Export Marketing and 
Soles Association 

Companies A. B. C. D and E joined 
together to apply for certification as the 
Farm-Raised Fish Export Association 
| froul-About ). Trout-Aboul proposes 


*' Sr* ep Genera) Motor* Corp and Toyota 
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to market and sell farm-raised trout in 
export markets. As the exclusive export 
intermediary for its members. Trout- 
About would establish the price at 
which it would purchase and sell the 
trout for export. It would also allocate 
among its members the quantities of fish 
sold for export. 

In order to produce farm-raised trout* 
a farmer would need to have land that 
could be flooded to make a fish pond 
and to buy trout fingeriings and feed. 

The cost U modest and it would take 
less than six months to produce 
marketable trout To become a trout 
processor, a company would have to 
invest approximately $1,000,000 for the 
building and equipment, but could begin 
processing in approximately six months. 
Most trout processors currently operate 
one eight-hour shift per day but could 
readily move to multiple shifts. 

A and B are Fortune 200 corporations 
that process and sell a variety of foods 
for wholesale, including processed farm- 
raised trout. C and D are small U.S. 
corporations that process and sell 
wholesale farm-raised trout. Together A. 
B. C. and D account for 57% of the farm- 
raised trout processed in the United 
States in the past year. However, the 
processed trout market is growing and 
several new entrants recently started 
production. E is an association that 
represents 60% of the trout farmers in 
the United States. E holds the mujority 
of shares in Trout-About. 

Discussion 

Even though the members of Trout- 
About produce and process a large 
percentage of U.S. farm-raised trout, it is 
likely that the agencies would certify 
Trout-About to establish, by agreement 
among its members, the price at which 
trout is purchased and sold for export 
and to allocate among its members the 
quantities of fish sold for export by 
Trout-About. Even if the members tried 
to effect a supracompetitive domestic 
price by attempting to manipulate 
domestic supply of trout, other persons 
could quickly and easily enter into 
production or processing of farm-raised 
trout. The trout producers and 
processors outside the association 
readily could expand current output 
substantially. Moreover, consumers 
could readily switch to alternative 
foods, including other fish. Furthermore, 
there is no indication that the trout 
producers or processors intend to 
manipulate supply to raise U.S. prices. 

To ensure against possible 
coordination of domestic price levels 
and output rates, the certificate would 
normally contain a condition stating that 
a member will not intentionally disclose, 
directly or indirectly, to Trout-About or 


to any other member information about 
its own costs, output, capacity, 
inventories, domestic prices, domestic 
sales, domestic orders, terms of 
domestic marketing or sale or U.S. 
business plans, strategies or methods 
that is not already generally available to 
the trade or public. If firms seek to 
exchange such information in the course 
of exporting, such exchanges will be 
certified only if the agencies determine 
that the disclosure is not likely to have a 
substantial anticompetitive impact in 
the U.S. market. 

Example 2: Planning for Joint Export 
Marketing and Sales 

The only eight U.S. producers of 
kryptonite seek certification far joint 
discussions and meetings on the 
possible formation of a business plan to 
operate an export entity to jointly 
market and sell kryptonite for export. 
The producers are interested 
particularly in exporting to Japan and 
Western Europe w here nontariff barriers 
and antidumping suits make It more 
difficult to penetrate the export market. 

In the formation phase of the joint 
export entity, the eight producers 
propose to meet together to discuss the 
sales opportunities for kryptonite in any 
export market, the export marketing 
practices of any producer, the expenses 
exclusive to export sales (e.#. ocean 
freight rates), the storage and 
distribution capabilities of producers of 
kryptonite exports, the quantities of 
kryptonite that each producer would 
have available for export and each 
producer’s ability to respond to 
purchase orders for export. Based on 
these discussions, the producers propose 
to meet together to develop an export 
joint venture business plan that would 
authorize the joint export entity to 
purchase kryptonite for a common 
stockpile and to sell it in any export 
market, The business plan would also 
include other arrangements between 
that entity and the producers necessary 
to carry out the venture, such as 
authorizing the entity to act as the 
exclusive export sales and marketing 
agent for the producers. Among the 
issues the producers would consider in 
formulating a business plan would be 
whether and how to (l) coordinate the 
common stockpile and consolidate 
transportation costs, (2) establish 
quantity and profit allocations among 
producers and procedures for adjusting 
quantity and profit allocations. (3) 
establish procedures for setting the 
prices at which kryptonite would be 
bought and sold for export and (4) 
allocate among producers territories or 
customers in any export market. After 
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they formulate a business plan, the 
producers intend to submit it for 
t edification. 

Kryptonite is a homogeneous product, 
l ive of the eight producers are located 
close to each other on natural deposit 
sites in Utah, and thus have s i m i lar 
production and transportation costs. The 
two largest firms each have about 301% 
of domestic sales. There is negligible 
i ompelition in the U.S. market from 
imports because U.S.-arigin kryptonite 
mined from natural deposits is less 
expensive than most foreign kryptonite 
which is produced synthetically. The 
price of kryptonite customarily is 
negotiated at the time of purchase, und 
is heavily dependent on local market 
conditions; consequently, domestic 
prices are poorly correlated with export 
prices. The growth of the U.S. market 
has been declining in the past five years, 
although the export market has been 
growing at the rate of 20% per year. The 
cost of commencing production is 
approximately $300 million in capital 
,ind equipment and it takes at least 
three years before production cun begin. 
U.S. buyers of kryptonite are primarily 
glass and chemical producers, all of 
which are large, aggressive and 
sophisticated purchasers. Whilrf these 
customers are not numerous, they 
frequently purchase large quantities of 
kryptonite. 

Discussion 

The agencies likely would certify joint 
meetings and discussions on the subject 
of forming the kryptonite joint venture: 
however, safeguards on certain 
exchanges of information would be 
necessary because the U.S. kryptonite 
market possesses many economic 
characteristics that make it relatively 
conducive to the coordination of 
domestic pricing and output strategies. 
They are ft) high concentration on the 
selling side with only eight producers: 

(2) high barriers to entry: (3) a 
homogenous product: and (4) 
insignificant differences in cost 
functions among producers because of 
the close proximity of kryptonite mines. 
Exchanges among producers of 
nonsensitive information for planning 
purposes, such as sales opportunities in 
export markets, expenses exclusive to 
export sales, and any producers’ 
marketing practices in export markets, 
would likely be certified without 
safeguards because such discussions 
could not be used to coordinate an 
effective consensus on restricting 
domestic price or output levels. 
Nevertheless, given the economic 
characteristics of the kryptonite market, 
discussions about each producer’s 
storage and distribution capabilities. 


quantity of kryptonite avuilble for 
export and ability to respond to 
purchase orders for export as well as 
the procedures for allocating quantities 
and profits and for setting prices at 
which kryptonite would be bought and 
sold for export might be used to 
effectively coordinate domestic price 
level and output rates. Therefore, in 
detfmihning whether to certify meetings 
among producers for such discussions, 
the agencies would have to consider 
what information was likely to be 
conducive to effective collusion on 
domestic price and output levels. The 
agencies then would require that 
exchanges involving such information 
ntit be specific to a particular firm or be 
given by each producer to an 
independent third party for distribution 
to producers in a form that was not 
competitively sensitive, for example, in 
aggregated form. In addition, the 
certificate would likely require that each 
meeting or telephone conversation 
among producers on the formation of the 
joint export venture be monitored by 
knowledgeable counsel, that accurate 
and complete written records of such 
discussions be kept, that those records 
be subject to inspection by the 
Commerce and Justice Departments a! 
their request, and that to the extent that 
any firm operates separate domestic and 
export sales or marketing units, only 
personnel from the export unit 
participate In the discussions. 
Furthermore, because of the possibility 
of effective coordination of domestic 
price levels in an extended planning 
phase, the certificate may be limited in 
duration to a period reasonably 
necessary to develop a business plan, 
such as six months. 

Finally, it is important to note that 
while the planning activities described 
here probably could be certified, that 
fact does not necessarily mean that the 
implementation of the plan would be 
certified. Such certification would 
depend on a full evaluation of both the 
economic factors in the kryptonite 
market and the proposed plan. Because 
of the possibility that the procedures for 
establishing prices and for allocating 
quantities, profits, territories or 
customers among producers could be 
used to effectively coordinate domestic 
price levels and output rates, the 
business plan would have to describe 
these procedures in sufficient detail to 
permit the agencies to determine 
whether such coordination is likely to 
occur. 

Example 3: Joint Buying 

In order to consolidate their 
purchasing and warehousing operations 
to reduce the amount of inventory each 


store must carry and thus reduce finance 
charges and other expenses, seven of 
the ten U.S. firms that operate Customs* 
regulated duty-free shops selling 
tobacco products along the United 
States-Mexico land border joined 
together to form an association. "Smoke 
Stack", to be their exclusive purchasing 
agent for export sales. The firms would 
agree to purchase tobacco products for 
export only from Smoke Stack. They 
then would resell the purchased tobacco 
products exclusively for export. 

Smoke Stack’s members have 98% of 
all tobacco export sales by duty-free 
shops along the Mexico border. The 
member firms are not licensed to engage 
in wholesale or retail domestic sales. 
Domestic tobacco wholesale and retail 
sales in the Southwest are made by 
hundreds of independent distributors, 
none of which have dominant market 
power in any geographic area. Smoke 
Stack purchases approximately 1% of 
the total amount of tobacco products 
sold by value in the southwestern 
United States. 

Discussion 

The agencies would likely certify 
Smoke Stack at a joint buying 
arrangement. Sales in duty-free shops 
are made only to persons leaving the 
United States to enter Mexico. The 
tobacco cannot be re-imported legally 
into the U.Sm' it can only be consumed 
outside the U.S Thus, if Smoke Stack 
had the effect of raising the prices at 
which its members sell, the effect would 
not be felt in the U.£ market 
Furthermore, the member firms acting 
separately would be unable to attain 
economies of scale offered by joint 
buying. More importantly, however. 
Smoke Stack does not account foe a 
significant percentage of tobacco 
products purchased in the southwestern 
United States. Therefore, it does not 
have the market power as a buyer to 
significantly and aaticompetitively 
restrain the domestic trade of sellers or 
of other domestic buyers of tobacco 
products. Nevertheless, concern about 
Smoke Stack s joint buying activities 
becoming a substantial restraint of trade 
in the United States could rise If the 
buying power of its members increases. 
In order to monitor such a development 
the agencies are likely to require 
answers to specific questions in the 
annual report in order to measure the 
increase by quantity and value of Smoke 
Stack’s purchases of tobacco products in 
the United States. 

Example 4: Joint Export of Services, 

Four consulting engineering firms, a 
bunk holding company, an accounting 
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firm, and a large construction 
management firm have established a 
consortium for the purpose of submitting 
a bid on an extremely large project In a 
Mid-east nation to expand that nation s 
ports and harbors. The U.S. consulting 
engineering firms in the consortium are 
the second, fifth, sixth and tenth largest 
in U.S. sales. Firm A will work on the 
dredging, firm B on the piers, firm C on 
the warehouses, and firm D on the 
transportation. Membership in the 
consortium is restricted to these firms. 
Other U.S. consulting engineering firms 
have the capability to put together a 
similar type of venture. The consortium 
believes that it will be competing 
against similar consortia supported by 
the Japanese, Korean, British. French' 
and German governments. The 
consortium has invited two host country 
firms to participate in the venture in 
order to comply with that country's 
requirements for the project. 

The companies have formed the 
consortium because the project is so 
large that a smaller group would not 
have the technical capabilities to carry 
out the project. Most of the engineering 
firms are already reasonably busy due 
to domestic demand as well as to 
contracts for sales and construction 
work in other countries. The project will 
take almost ten years to complete; 
therefore, the participants are also 
concerned about the long-run political 
situation in the host country. 

The consulting engineering industry 
has over 2,500 firms, the largest 12 of 
which have combined annual billings of 
oyer $50,000,000 of total industry billings 
of $500,000,000. The smaller firms 
specialize in one primary area, which 
the larger firms specialize in several 
diverse areas. In each of the specialties 
involved in the consortium, there are 
large numbers of firms engaged in 
effective competition with one another. 
Firms typically are selected for foreign 
projects on the basis of personnel with 
the relevant education and project- 
related experience, and the firm’s 
experience and reputation. Price is 
considered only in negotiations with a 
few “finalist" firms selected by the 
purchaser. 

The consortium seeks certification to 
submit the bid and, if selected, to export 
the engineering and architectural 
services and technical assistance and 
know-how required in order to complete 
the project. To coordinate the 
preparation of the bid and the 
completion of the project, if awarded, 
the consortium has established a 
separate corporation with a small staff 
consisting of employees from each of the 
participants us well as non-employees 


with specific management, financial or 
consulting engineering expertise. 

Discussion 

The agencies would likely certify the 
consortium’s proposed export conduct. 

T he consortium involves complementary 
skills: the project is large, and there 
appear to be some political risks. While 
these considerations do not necessarily 
make the consortium certifiable, they do 
tend to indicate the reasonableness of 
its business purpose. 

In this case, tnere is no reason to 
suspect that the consortium would 
substantially restrain or lessen 
competition in the domestic consulting 
engineering industry. The U.S, markets 
for the types of consulting engineering 
services offered by the firms involved in 
the consortium can be characterized as 
having a fragmented, unconcentrated 
structure. As such, they do not appear to 
be an industry that is conducive to the 
coordination of price or output in the 
domestic market. Moreover, the 
establishment of an independent entity 
to coordinate submission of the bid and 
completion of the project reduces day- 
to-day contact among officials of the 
participants, who are also competitors. 

In addition, the consortium, although 
important, does not appear to be 
essential for non-participating firms. It 
appears to be possible for the non¬ 
participating firms to form or become 
part of other consortia. In any event, it 
seems unlikely that a failure of 
competitors to have access to this 
consortium would affect them in such a 
way as to substantially lessen domestic 
competition. Such circumstances make it 
likely that the consortium will not be 
required, os part of the certification 
process, to be open to any firm on 
reasonable and nondi&crirninatory 
terms. 

C. Technology Licensing 

It is generally accepted that 
technological progress is a major 
contributor to the economic welfare of 
the United States. In order to ensure 
technological advance, research and 
development must be encouraged by 
providing adequate economic incentive 
for the creation and development of new 
technologies. A certain degree of 
incentive is provided by luws, such as 
the patent laws, which grant innovators 
exclusive rights in their inventions and 
by laws that protect secret know how. 
However, the establishment of licensing 
arrangements is often the best way for 
developers of technology—either 
patented or unpatented—to efficiently 
exploit their technological advunce. For 
example, the owner of u patent may not 
have the capability or be in the best 


position to manufacture patented 
products in all fields of use to which a 
patent could be applied and may, 
therefore, wish to license the patent to 
others. Consequently, technology 
licensing should, in general, be 
encouraged in order to permit 
innovators to receive appropriate 
compensation for their developments 
and to further the dissemination of such 
developments to manufacturers in all 
fields in which an innovation can be 
used. 

In order to ensure the most efficient 
development of technology it is 
sometimes necessary for an owner of 
technology to impose restrictions on 
licensees or on its own use of the 
technology. Before licensed technology 
can be transformed into marketable 
products, substantial investments often 
must be made by the licensee. In order 
to provide a licensee with tlhe proper 
Incentive to make these investments, it 
may be necessary for a licensor to gran? 
the licensee exclusive rights within a 
particular territory or a particular field 
of use and to restrict other licensees and 
itself from use of the technology in such 
territory or field. Similarly, a licensor 
often W4II wish to impose restrictions on 
its licensees in order to protect itself 
from competition in territories or fields 
of use in which it is using the 
technology. 

These general considerations also 
apply to the licensing by U.S. owners of 
foreign patents and of the right to use 
secret know-how abroad. Such foreign 
licensing, by Increasing the rewards to 
licensors from their research 
expenditures, could increase their 
incentive to conduct research and 
thereby produce procompetitive 
innovations In U.S. markets, as well as 
improve the trade balance of the United 
States. In addition, the varied 
competitive conditions, including costs, 
that licensees of technology face in 
other countries often create a greater 
need than in domestic licensing to 
maintain licensing incentives for both 
the licensor and licensee through the us* 
of restrictive licensing provisions. 

Even licenses that include restrictions 
on the foreign licensee's foreign patents 
or know-how often will be consistent 
with Title Ill’s standards, because they 
would not have substantial 
anticompetitive effects in any U.S. 
market. For example, a territorial 
restriction in u foreign patent limiting 
the licensee to selling the patented 
product in a particular foreign country 
would have the effect of prohibiting the 
sale of that product in the United Slates 
Without a license under the foreign 
patent, however, the licensee could not 
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have manufactured the product in Ihnt 
foreign country. Moreover, if the licensor 
owned a U.S. patent covering the same 
invention as the foreign patent, the 
licensor lawfully could have stopped the 
importation of such products into the 
United States even without the 
restriction in the foreign license. 

It may he that in certain cases the 
grant of a license by a U.S. manufacturer 
of a product to a foreign licensee could 
lu*ve the practical effect of eliminating 
the licensee as a competitor in the U.S. 
market. For example, this would be the 
case if, as a. result of the license, the 
licensee were to abandon its former 
technology and use the licensed 
technology for all production. Even in 
such a case, however, the restraint 
would not necessarily run afoul of Title 
lU‘s standards. A factual inquiry would 
be require to determine whether the 
foreign fins otherwise was an actual or 
potential cumpe | itioi in the 
appropriately defined relevant market 
and, if so. whether the structure or 
performance in that market suggested 
that the elimination of that additional 
competitor might substantially restrain 
domestic competition. 

Similarly, it is unlikely that a licensing 
restriction will be found to constitute u 
substantial restraint an the export trade 
of a competitor of the applicant or an 
unfair method of competition against 
such competitor. The mere fact that a 
licensing arrangement with a foreign 
licensee may result in the safe of the 
licensee's products displacing tXS. 
exports of competing products likely 
would not be contrary to Title Dl*s 
standards. Even the use of typing 
obligations requiring the licensee to 
purchase products from the licensor in 
connection with the licensing of 
technology often will not restrict the 
exports of competing exporters of the 
products in such a way as to 
substantially restrain U.S. domestic 
competition m the tied product. A tying 
arrangement may be a reasonable way 
of encouraging a licensee to accept a 
license of technology of uncertain utility. 
For example, a licensee might be 
encouraged to accept a license of 
process technology. The major part of 
the "loyalties’' H would have to pay to 
the licensor migM be in lb* form of 
purchases of a tied input. The quantity 
of such purchases would vary depending 
on the ultimate usefulness of the 
licensed technology. 

Finally, the use by a licensor of a 
restriction preventing a licensee from 
using tochnotngy compet it ive with the 
licensed technology or from srtttng 
goods that compete with licensed 
products might limit the export 


opportunities of competing licensure or 
sellers of competing goods. Ag/iin. 
h ow e v er , such a restriction might be 
justified in view of the licensor's interest 
in ensuring that a licensee devote its 
efforts to the development and use of 
the licensed technofogy. In any event, 
the restriction of competitors from the 
export sates or licensing opportunities 
represented by a licensee or group of 
licensees would not in most cases have 
a substantial anticompetitive effect in 
U.S. domestic markets. 

Example of Technology Licensing 

The following example is intended to 
give guidance in determining when 
proposed' export conduct involving 
technology licensing satisfies the four 
certification standards. It is fHusmitfve 
and not comprehensive. 

Example: Exclusive Foreign Patent 
License 

Short Wave, a manufacturer of radios 
accounting for 5 percent of U.S sales, 
holds patents in the United States and in 
a number of other countries for a new 
type of transistor that can be used m 
various electronic products. Short Wave, 
which has made an independent 
decision to concontrato on the U.S 
market and not to export its radio s, 
wishes to license Langwelle. a German 
manufacturer of radius with 10 percent 
of the Gerzniia market and no 
substantial sides in the United States. 
The license gives Langwelle tfcr 
exclusive right under Short Wave s 
German patent to manufacture, use and 
sell the patented transistor in Germany 
far the radio field* The patented 
transistor provides improved 
performance m radios but M wot a 
revolutionary development and many 
other types of transistor* can be used 
for the same purpose rn radios, hi order 
to induce Langwelle to use its patent. 
Short Wave is charging Langwelle a 
relatively low royalty. However. Short 
Wave also wishes to require Langwelle 
to purchase certain radio components 
far use in all radios manufactured by 
Langwelle thaf incorporate the licensed 
transistor Finally. Short Wove wishes 
to impose a restriction, on Langwelle 
preventing it from directly or indirectly 
exporting radios incorporating Short 
Wave's transistor to the United States. 
The U.S. market for radios fs composed 
of 20 companies none uf whu h has a 
market share in excess of 10 percent 

Discussion 

It seems likely that the contemplated 
licensing arrangement wuuld be 
consistent with Title Ill’s standards. 
Short Wave s unilateral decision to 
export its technology by licensing other 


radio manufacturers in export markets 
seems to be an appropriate way to 
exploit its foreign patents. H seems 
unlikely that a substantial risk of a 
significant anticompetitive effect would 
result from Short Wave licensing fl 
potential exporter of radios to the U.S. 
market and restricting the licensee s 
exports to the United States of radios 
incorporating the licensed technology. 
First, the license restriction prohibiting 
Langwelle from exporting from Germany 
radios containing the patented transistor 
would not be expected to have any 
effect on competition in the U.S. m the 
sale of radios containing that transistor. 
The U.S. patent covering the transistor 
gives Short Wave the power, through 
patent infringement or unfair trad* 
practice proceedings, to exclude the 
importation into the U-S. of any radios 
using the patented transistor. Therefore, 
assuming the U.S. patent is valid, even 
absent the license restriction Langwelle 
could not have sold radios embodying 
the translator in the U.S. Second, the 
license restriction does not affect 
Langweihi's ability to use transistors not 
embodying Short Wave's patent in 
radios fox export to the United States. 

To the extent Langwelle found it 
economically beneficial to use the 
licensed transistors in all of its radios, it 
would be. os a practical matter, 
excluded from the U S market 
However, even assuming that absent the 
license Langwelle would hove imported 
radios employing other transistors into 
the US., in light of the unconcentre led 
nature of the U.S. market for radius, it 
seems unlikely that the exclusion of 
such a potential competitor would 
constitute a substantial restraint of 
trade within the United Stales. 

The tying arrangement in the license 
seems to be consistent with the 
standards pertaining to restraints on the 
export trade of a competitor of the 
applicant or unfair methods of 
competition against such a competitor. 
The tie could have the effect of inducing 
Langwelies use of the licensed 
technology by more closely tailoring 
Langwelle’s cost of such use to its level 
of us*. The be should not raise 
significant competitive concerns 
because Short Wave dues not appear to 
have market power in the tying product 
since there appear to be many 
alternatives available to the patented 
technology 

[). Sales to or Financed by U S. 

Government 

Early certificates of review huve been 
issued with the following disclaimer: 
"This certificate does not apply to sales 
to the United States Government or to 
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cosl. ihe transaction will nonetheless hr 


any sale more than half the cost of 
which is borne by the United States 
Government," This disclaimer has been 
intended to prevent the grant of the 
benefits of a certificate of review to 
conduct in export transactions that 
might harm the United States 
Government when it is bearing most of 
the cost of such transactions. The 
agencies have decided that such a broad 
exclusion from certification is not 
necessary, so long as the guidelines 
spell out in more detoil when conduct in 
sales made to. or financed by, the U.S. 
Government is included in or excluded 
from the coverage of export trade 
certificates. 

Conduct that is otherwise covered by 
a certificate will be covered in the case 
of the U.S. Government financed 
transactions when either of two 
conditions are met. First, such conduct 
will be covered by the certificate where 
the net effect of any U.S. Government 
payment or financing involved in an 
export transaction is that not more than 
half the cost is borne by the U.S. 
Government. Second, even where more 
than half the cost is borne by the U.S. 
Government, the conduct will still be 
covered by the certificate where, 
because of the nature of the conduct or 
the existence of substantial competition 
from unaffiliated persons, the 
arrangementdoes not eliminate or 
substantially reduce competition in the 
transaction. 

1 . More than Half the Cost Borne by 
US. Government. For these purposes, 
more than half the cost of an export 
transaction will be considered to have 
been borne by the U.S. Government 
when: 

a. The U.S. Government buys the 
goods for shipment abroad (e.#., "Food 
for Peace" transactions): 

b. The United States is paying for a 
sale of goods to a foreign government 
through a grant that is specifically 
earmarked for the purchase of Ihe goods 
in question: or 

c. The transaction is financed by a 
loan to a foreign government that has 
such terms that the loan constitutes a 
grant because the United States 
effectively bears most of the cost. Most 
Agency for International Development 
and many U.S. Department of 
Agriculture foreign aid loans fall into 
this category. 45 


•’We distinguish buns that arij so genctmis that 
monr than half the cost ts home by Ihr U S. 
Government from other loans by looking at the 
Interest rules and the repayment term*, and 
comparing them to commercial rates and term*. If 
the present value of the rxprrtr-d future repayment 
It less than half the value of the transaction, then it 
is one in which more than half the cost is borne by 
the U4L Government For example, in the case of a 


When U.S. Government financing Tor 
a U.S. export transaction is not a grant 
or a heavily subsidized loan, but rather 
a loan at approximately market rates, 
then even conduct that would raise the 
price of goods exported would not have 
Ihe effect of primarily harming U.S. 
taxpayers. Therefore, the special risk of 
harm to the U.S. Government that is the 
subject of this section of the Guidelines 
would not be present. Transactions that 
involve payments or financing by the 
U.S. Government, but in which the U.S. 
Government will not be considered to 
have borne more than half the cost, 
include: 

a. Transactions in which any U.S, 
Government financing is at or near 
market rates. Examples of government 
programs that involve financing at or 
near market rates include most 
Eximbank, Overseas Private Investment 
Corporation, and Small Business 
Administration programs. (Where there 
is a question as to the share of the cost 
of a transaction borne by the 
government in situations where below- 
market rote financing is involved, the 
government's share will ordinarily be 
calculated in the manner described in 
footnote 46.) 

b. Transactions funded by 
international agencies to which the U.S. 
Government contributes but does not 
supply a major portion of the funds for 
those agencies' financial assistance 
programs. Programs funded by the Asian 
Development Bank, for example, would 
normally fall in this category. 

c. Transactions in which the 
purchaser is a foreign government that 
receives funds from the United States as 
part of a general govemment-to- 
govemment aid program, where the aid 
is unrestricted and not earmarked for 
particular programs. Transactions of this 
nature do not raise the special risk 
discussed in this section of the 
Guidelines, because it is not possible to 
determine the extent to which they are 
financed by the U.S. Government. 

2 . Conduct that does not Eliminate or 
Substantially Reduce Competition. If the 
U.S. Government financing of an export 
transaction is such that the U.S. 
Government bears more than half the 


40‘>rar loan at J% interest. with no payments due 
for the first ten years. the future repayment! of 
principal and intereit (to be mad* In the eleventh 
through fortieth yeanj ore only worth about 10% of 
the face v«be of the loan, when the commercial rote 
of the time of the loan ia about 14%. In a transaction 
flounced by such a loan, more than half the cost IU. 
90%) ia borne by the U.S. Government. In the text 
we discuss which loan program* fall into which 
category . If un applicant ha* questions about how a 
particular loan program is viewed, he nhould specify 
it in the application or in conversation* with the 
agencies, so that an analysis can be done, and the 
certificate can specifically address the situation. 


covered by a certificate (assuming it is 
otherwise within the scope of Ihe 
certificate) if it is not likely to have 
anticompetitive effects that will harm 
U.S, taxpayers. For these purposes. U.S. 
Government financed export 
transactions will be considered not to 
have such anticompetitive effects when 
either of the following is true: 

a. Where the conduct involved is 
purely vertical and docs not involve a 
horizontal combination among 
competitors; or 

b. Where there is substantial 
competition from persons who are not 
participants with the certificate holder 
in the transaction. This condition will be 
considered as having be<*n met when 
there are at least three other suppliers 
competing for the transaction, and those 
suppliers are qualified and able to 
supply the goods being sought on 
substantially competitive terms. 

3. Certification of Specific US. 
Government Financed Export 
Arrangements . The preceding discussion 
is intended to provide guidance on the 
coverage of certificates of review for 
U.S. Government financed transactions 
in situation where the applicant has not 
specifically expressed an intention to 
participate in such transactions, and 
where the certificate makes no explicit 
provision for them. In these situations, 
certificates of review will include 
standard language stating that the 
certificate's application to conduct in 
U.S. financed transactions will be 
subject to the limitations set forth in 
these Guidelines. 

These Guidelines are not, however* 
intended to preclude case-by-case 
analysis by the agencies of applicants' 
requests for explicit coverage of 
particular U.S. Government financed 
transactions, or particular types of 
government financed transactions. The 
agencies will consider, if requested, 
express certification of participation in 
programs financed by the U.S. 
Government and will provide such 
explicit coverage where the facts 
demonstrate an absence of likely 
anticompetitive harm to the U.S. 
Government. For example, in proposed 
transactions in which the U.S. 

Government would bear more than half 
the cost, the conduct is not strictly 
vertical, and there are fewer than three 
other competing suppliers, the applicant 
may nonetheless show that the specific 
arrangements contemplated would not 
result in anticompetitive harm to the 
U.S. Government and may obtain 
explicit coverage for these arrangements 
in its certificate. 








Federal Register / Vol. SO. No. B / Friday. January 11. ttlB5 / Notices 


VL Helpful Hints About the Application 
Process 

A Pre-'Application Counseling 

The Office of Export Trading 
Company Affairs offers preapplication 
counseling at no cost to potential 
applicants. Conducted in complete 
confidence by a team consisting of an 
attorney from the Office of General 
Counsel, a market analyst and an 
antitrust economist, this counseling 
ofTers potential applicant specific 
guidance on completing an application 
form. Such guidance may reduce the 
time it takes to obtain a certificate and 
may reduce or eliminate supplemental 
information requests. This office also 
provides counseling on forming, 
structuring and operating an export 


entity and on financing exports and on 
other referrals for export assistance. 

Prior to arranging preapplication 
counseling, potential applicants are 
encouraged to seek general export 
counseling from u local 1TA District 
Office. Such counseling includes 
answering potential applicants' 
preliminary questions about the ETC 
Act as well as discussing their overall 
export business plans. 

B. Supplemental Information Requests 

After the application has been 
accepted for processing, the Commerce 
or Justice Department may find it 
necessary to request additional 
information in order to make a 
determination under the four 
certification standards. The regulations 
permit Commerce to request such 


Information in writing if cither agency 
finds it necessary and thereby suspend 
the 90 day processing period. The 90 day 
period begins again when Commerce 
receives the requested information, and 
the agencies deem it sufficient to 
continue the analysis. Normally, 
however, such a suspension of the time 
period can be avoided through a 
telephone conference call or a meeting 
with the two agencies. A cooperative, 
rather than an adversarial, attitude 
facilitates these negotiations as does 
having someone available who is 
intimately familiar with the business 
that is the subject of the application, 

Du ted: |anuary 8,1985. 

Male om Baldrige. 

Secretary' of Commerce. 

[FR Doc. 85-927 Filed 1-10-1985. 8:45 ami 
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DEPARTMENT OF COMMERCE 
International Trade Administration 
15 CFR Pait 325 
(Docket No 40793-4093) 

Export Trade Certificates of Review 

agency: International Trade 
Administration* Commerce. 
action: Final rule. 

summary: This final rule implements 
Title III of the Export Trading Company 
Act, Pub. L. 97-290. These regulations 
establish the procedures by which 
businesses may apply for and by which 
the Secretary of Commerce will issue 
export trade certificates or review. A 
holder of a certificate of review and the 
members identified in it will have 
specific protections from liability under 
Federal and State antitrust laws for the 
export trade, export trade activities, and 
methods of operation described in the 
certificate and conducted during its 
effective period in accordance with its 
terms and conditions. 
effective date: |anuary 11,1985. 

FOR FURTHER INFORMATION CONTACT: 

James V. Lacy, Director, Office of Export 
1 rading Company Affairs, 
International Trade Administration. 
(202) 377-5131, or 
Eleanor Roberts Lewis. Assistant 
General Counsel for Trade 
Development. (202) 377-0937. 

These are not toll free numbers. 
SUPPLEMENTARY INFORMATION: On 
October 1,1982. Congress passed the 
Export Trading Company Act (Pub. L 
97-290. 96 Stat. 1233) which the 
President signed into law on October 8, 
1982. In order to increase United States 
exports of products and services, Title 
HI of the Act (15 U.S.C. 4011-4021) 
authorizes the Secretary of Commerce to 
issue export trade certificates of review. 
The holder of a certificate of review and 
the members identified in it will have 
specific protections from civil and 
criminal liability under Federal and 
State antitrust laws for the export trade, 
export trade activities and methods of 
operation specified in the certificate, 
except that private parties may bring 
actions for injunctive relief or actual 
damages for a violation of the eligibility 
standards found in section 303 of the 
Act. 

Section 310 of the Act gives the 
Secretary the authority to issue, with the 
concurrence of the Attorney General, 
rules and regulations to carry out the 
purposes of Title HI. On December 21. 
1982. the Secretary issued proposed 
regulations (47 FR 56972 and corrected 


by 48 FR 31). On March 11,1983. the 
Secretary issued an interim rule (48 FR 
10596). The interim rule explained how 
to apply for a certificate of review and 
the kinds of information that the 
application should contain so that the 
Secretary and Attorney General can 
determine whether they should issue the 
certificate. The regulations also 
explained how the Secretary and 
Attorney General will review 
applications and how a certificate can 
be amended, modified or revoked. 
Finally, the regulations discussed how 
the Secretary proposed to implement 
section 305 of the Export Trading 
Company Act which governs the judicial 
review of the Secretary’s decisions to 
grant, deny, amend, modify, or revoke a 
certificate. A more detailed discussion 
of these provisions follows. 

The Department provided sixty days 
for public comment on the interim rule. 
The Department received and 
considered ten comments. The 
Department has adopted a number of 
the commenters’ suggestions In the final 
regulations. Based on its experience 
with over sixty applications to date, the 
Department has made a number of other 
changes from the interim rule to simplify 
and clarify the process of reviewing 
applications. The final rule also includes 
many editorial changes to make the 
regulations easier to read and 
understand. A discussion of the public 
comments and changes follows. 

Scope 

One commenter requested an 
expanded discussion of the scope of a 
certificate of review and a statement 
that applying for a certificate of review 
is voluntary. The Secretary and the 
Attorney General decided that the 
description of the scope of the 
regulations serves as an adequate 
introduction to the regulations. 

Definitions 

L A definition of “export conduct" 
has been added to clarify that a 
certificate of review protects specified 
export trade activities or methods of 
operation, for specified products or 
services, and specified export markets. 

2. The definition of “member” has 
been clarified. Ordinarily an entity 
seeking protection under a certificate of 
review along with the applicant may 
apply as a “member” of the applicant or 
simply as a co-applicant. However, an 
entity which is not a “person” as 
defined in Section 311(5) of the Act and 
5 325.2(n) of the regulations (such as a 
foreign company) must apply as a 
"member” of the applicant. 


Applying for a Certificate 

1. In S 325.3(b)(4) and (5), the chart or 
table describing the applicant's and 
each member’s business has been made 
optional. 

2. Ot\p commenter asked whether the 
term “by all companies" in § 325.3(b) 
was intended to relate only to corporate 
entities. The information desired 
concerns all sales in the United States 
by a// entities for the last two years. 

3. Section 325.3(b)(7)(iii) now asks for 
the foreign markets into which the 
applicant and its members intend to 
export goods and services. This 
information will help the Secretary and 
the Attorney General to analyze the 
proposed conduct under the four 
standards in Section 303(a) of the Act. 

4. Section 325.3(b)(10) has been 
rewritten to clarify that the list of kinds 
of export conduct on applicant may 
wish to have certified is given solely as 
illustrative examples. Not all the 
examples apply to each applicant, and 
the list is not intended to be exhaustive. 
This section also requests that the 
applicant state the antitrust concerns 
raised by its proposed export conduct. 
This is intended to focus the applicant’s 
inquiry into the specific protections it 
seeks under Title HI. 

5. Section 325.3(b)(tl) has been 
rewritten to clarify that an applicant 
must state whether its proposed export 
conduct will involve exchange of 
information among competitors. 
However, the fact that such exchanges 
may take place does not mean that a 
certificate will not be issued. The 
exchange of information itself may be 
certifiable export conduct. 

6. Section 325.3(b)(13) has been 
rewritten to clarify that the information 
requested is whether the goods and 
services to be exported are to be 
supplied by persons other than the 
applicant and its members. 

7. In § 325.3(b)(16), the draft proposed 
certificate has been made optional. 

8. Section 325.3(c) has been added to 
clarify that an applicant must sign an 
application for a certificate of review 
and certify that each member has 
authorized the applicant to submit the 
application. 

9. Section 325.3(g) has been rewritten 
to clarify that the Secretary and the 
Attorney General will make two 
decisions when they receive 
supplemental information from an 
applicant. First, they will decide 
whether the supplemental information is 
complete. If the information Is complete, 
they will restart the ninety-day clock 
and complete processing the application. 

If information is incomplete, the 
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Secretary and the Attorney General will 
then decide if the information already in 
their possession is sufficient to make a 
determination on the application. 

Calculating Time Periods 

Section 325.4 has been added to show 
how the Secretary and the Attorney 
General calculate lime periods and 
deadlines under the Act and regulations. 
The Secretary and the Attorney General 
adopted the rule common in civil 
procedure which extends deadlines from 
a non-working day to the next working 
day. 

Issuing the Certificate 

1. Section 325.5(c)(2) has been 
changed to require the Secretary to 
deliver a proposed certificate to the 
Attorney General not later than thirty 
days, instead of twenty days, before a 
determination on the application is due. 

2. One commenler stated that the 
requirement that a certificate shall 
specify all persons protected from 
liability (9 325.5(d)) is inconsistent with 
the statement in the preamble to the 
Interim Rule that certificates need not 
identify each officer and director by 
name (4B FR 10595, March 11.1983) 

Each certificate issued to date contains 
a statement that its protections extend 
to the applicant and to its officers and 
directors acting on its behalf. Some 
applicants Hava specifically asked for 
protection of named officers and 
directors, but there is no requirement 
that they do so. 

Publishing Nbticos in the Federal 
Register 

1. Section 325.8(b) now describes the 
existing practice of making certificate 
publicly available in the International 
Trade Administration Freedom of 
information Records inspection Facility. 

2. Sections 325.6(c) and(d) have been 
added to require publication in the 
Federal Register of determinations on 
revocation or modification of a 
certificate, and determinations after an 
applicant has requested reconsideration 
of a denial of a certificate. These 
sections are intended to conform with 
5325.11(b) and to establish dearly the 
time period within which any aggrieved 
party may seek judicial review. 

3. One commenter recommended a 
formal procedure by which applicants 
could respond to public comments on 
their application. The Secretary and the 
Attorney General intend to inform 
applicants of the substance of public 
comments only in those instances 
(expected to be rare) when such 
disclosure is necessary for the Secretary 
to make a determination on the 
application. In other situations 


information submitted in connection 
with an application will remain 
confidential. 

4. One commenter questioned whether 
} 325.6(a), which provides that the 
Secretary will notify the applicant if he 
does not intend to publish the notice 
proposed by the applicant, differs in 
meaning from 9 3<b-5(d), which provides 
that the Secretary shall first consult with 
the applicant if he intends to issue a 
draft certificate different from a draft 
certificate submitted by the applicant 
The intention of both sections is the 
same. In each instance the Secretary 
will seek the applicant*s input before 
publishing or issuing. 

5. One commenter stated that the 
Secretary should consult with the 
applicant before publishing a summary 
of a certificate in the Federal Register 
(§ 325 6(b)). The Secretary and the 
Attorney General have found that 
consultation with the applicant over the 
form of the certificate eliminates the 
need for input on the form of the Federal 
Register notice especially since 
certificates are publicly available. 

Amending the Certificate 
One commenter stated that expedited 
treatment should be available for 
amendments to certificates. The 
intention of 9 325.7. which provides that 
applications lor amendments will be 
treated in the same manner as original 
applications, is that expedited treatment 
is available on the same terms as for 
original applications. 

Expediting the Certification Process 

Section 325.8(a) has been rewritten to 
clarify the circumstances under which 
the Secretary and the Attorney General 
may grant expedited review. Section 
325.8(b) now allows expedited review 
within any time period between forty - 
five and ninety days, rather than solely 
within forty-five days. 

Modifying or Revoking a Certificate 

1. Section 325.10(a) has been rewritten 
to lyst clearly the circumstances which 
may result in revocation or modification. 
In particular, failure to file a complete 
annual report may result in revocation 
or modification. The Secretary will 
publish a notice in the Federal Register 
of determinations to modify or revoke, 
or. after such proceedings have been 
initiated, of determinations not to 
modify or revoke. 

2. One commenter stuted that 

9 325.10(c)(2). which provides that 
failure to respond to a notification letter 
within thirty days will be considered un 
admission of the statements in the letter, 
is too server© a penalty. The Secretary 
and the Attorney General have decided 


to retain this provision. A certificate 
holder that can demonstrate that it 
requires more than thirty days to 
respond to a notification letter can 
request a waiver of the thirty-day limit 
under 9 325.17. 

3. One commenter requested that 
reconsideration procedures be available 
after revocation or modification. The 
Secretary and the Attorney General 
believe that judicial review should be 
the sole remedy after revocation or 
modification because of the 
government's need to promptly remove 
protection from conduct which has been 
determined to violate the standards set 
forth in Section 303(a) of the Act. 

4. One commenter requested that the 
certificate holder receive a copy of the 
Secretary’s proposed factual findings 

§ 325.10(c)(3)). The Secretary and the 
Attorney General believe that the 
notification letter to the certificate 
holder 9 325.10(c)(4) will contain an 
adequate description of the factual basis 
for the revocation or modification. 

fudidal Review 

1, Section 325.11(a) Has been rev ised 
to clarify that when a certificate is 
denied, the applicant ts not forced to 
choose between seeking judicial review 
and requesting reconsideration. The 
applicant may seek judicial review 
immediately upon denial or after 
seeking reconsideration. In each case a 
Federal Register notice will begin a 
thirty day period in which suit may be 
brought. 

2. Section 325.11(c) has been revised 
to clarify what the Secretary and the 
Attorney General consider to constitute 
the record for judicial review. 

Submitting Reports 

1. Section 325.14(a) has been rev ised 
to require the Secretary to notify the 
certificate holder of the information 
required in the annual report. The 
notification » required not later than the 
anniversary date of the certificate’s 
effective date. 

2. The date the annual report is due 
had been changed from the anniversary 
date of the certificate effective date to 
forty-five days after the anniversary 
date. This change is intended to conform 
more closely to standard corporate und 
accounting practice. 

Relinquishing a Certificate 

Section 325.15 has been added to 
allow a certificate holder to relinquish 
its certificate at any time through 
written notice to the Secretary. This 
section conforms with 9 325.3(f). which 
allows an applicant to withdraw its 
application at any time before the 
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Secretary has made his determination 
on the application. 

Waiver 

Section 325.17 has been added to 
allow waiver of the regulations in 
appropriate circumstances. Tbe 
requirement that waiver be in writing is 
intended to eliminate potential 
confusion over whether a waiver of the 
regulations actually occurred. 

Protecting Confidentiality of Information 

1. One commenter requested a more 
tightly drawn confidentiality section In 
order to encourage applicants to take 
advantage of Title IIJ. The Secretary and 
the Attorney General believe that the 
current confidentiality provisions 
conform to the Act and adequately 
protect confidential information. Over 
sixty applications have been submitted 
to date, and the Secretary and the 
Attorney Gener.nl believe that no 
confidential business information has 
been released to the public. 

2. One commenter stated that 
certificates of review should not be 
made publicly available in the 
International Trade Administration 
Freedom of Information Records 
Inspection Facility. Another commenter 
asked that publicly available certificates 
not contain confidential information. 

The experience of the Secretary and the 
Attorney General with the first 
certificates issued has been that 
certificates can be drafted so as not to 
reveal confidential information. 

However, the Secretary and the 
Attorney General believe that making 
certificates publicly available is useful 

to the public as a whole and necessary 
to give potentially aggrieved parties 
adequate notice of the conduct 
protected by the certificate. 

3. One commenter stated that the 
Secretary should release confidential 
information to parties contesting the 
issuance of a certificate on the ground 
that such disclosure is necessary to 
determine whether to issue the * 
certificate. The Secretary and the 
Attorney General believe that 

§ 325.16(b)(3)(iv) gives ample authority 
for such disclosure in appropriate 
circumstances. 

4. Two commenters stated that the 
Secretary should be required to notify a 
certificate holder of any request for 
Information concerning the certificate in 
order to allow the certificate holder to 
relinquish its certificate and obtain 
return of all its submissions. The 
Secretary intends to notify every 
applicant and certificate holder of 
requests for information. Since there 
may be situations in which notification 
is impossible, the Secretary is unable to 


adopt the suggestion that notification 
always occur prior to disclosure. 

5. One commenter requested that the 
Secretary and the Attorney General 
make confidential information available 
to antitrust enforcement agencies 
pursuant to section 309(b)(2)(F) of the 
Act. The Secretary believes that the 
purposes of the Act would not be 
served, and potential applicants would 
be discouraged from utilizing Title III, if 
this suggestion were adopted. 

All changes from the Interim Rule not 
specifically discussed above are 
intended to be stylistic or editorial. 

The public record concerning these 
regulations will be maintained in the 
International Trade Administration 
Freedom of Information Records 
Inspection Facility. Room 4001. U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue. NW., 
Washington. D.C. 20230. The public may 
inspect and copy records in this facility, 
including written public comments and 
memoranda summarizing the substance 
of oral communications, according to the 
regulations published in Part 4 of Title 
15 of the Code of Federal Regulations. 
Information about inspecting and 
copying records at the facility may be 
obtained from Patricia L Mann, the 
International Trade Administration 
Freedom of Information Officer, at the 
obove address or by coiling (202) 377- 
3031. 

This rule does not constitute a “major 
rule” as that term is defined in section 
1(b) of the Executive Order on Federal 
Regulations issued by the President on 
February 17,1981. The regulations are 
procedural in nature and will not have 
an annual effect on the economy of $100 
million or more. Analysis of the 
regulations also indicates that they will 
not cause a major increase in costs or 
prices for consumers, individual 
industries. Federal, State, or local 
government agencies, or geographic 
regions, or have a significant adverse 
effect on competition, employment, 
investment, productivity, innovation, or 
the ability of United States-based / 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. Accordingly, a Regulatory 
Impact Analysis of this rule is not 
required. 

The only potential costs of the 
regulations are the costs to businesses 
of applying for certification and the 
costs to the government for processing 
applications. The recordkeeping, 
administrative burdens, and direct 
financial costs to a business to prepare 
an application under the regulations are 
expected to be minimal. Furthermore, 
the certification process is voluntary. A 
firm that wants to conduct an export 


venture is not required to get a 
certificate of review. The costs to the 
Federal government of reviewing 
applications are not expected to be 
significant. 

The final rule is not a major Federal 
action significantly affecting the quality 
of the human environment within the 
meaning of Section 102(2)|C) of the 
National Environmental Policy Act of 
1969, Accordingly, no assessment of 
environmental impact statement has 
been or will be prepared. 

The final rule is exempt from the 
Regulatory Flexibility Analysis 
requirements of Section 603' of the 
Regulatory Flexibility Act since the 
Department is not required by Section 
553 of Title V, United States Code, or 
any other law, to publish general notice 
of proposed rulemaking for 
interpretative rules, general statements 
of policy, and rules of procedure or 
practice. However, even if the final rule 
were not exempt, preparation of on 
initial Regulatory Flexibility Analysis 
would not be required because the 
record keeping, administrative buidens. 
and other costs on any individual entity 
applying for a certificate of review 
under the regulations would be minimal 
and those costs would not have a 
significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act. 

The Office of Management and Budget 
has approved the information collection 
requirement contained in these 
regulations under the provisions of the 
Paperwork Reduction Act of 1980 (Pub 
L 96-511). OMB Control Number 0625- 
0125. 

List of Subjects in 15 CFR Part 325 

Exports, antitrust, administrative 
practice and procedure, reporting 
requirements, and freedom of 
information. 

For the reasons set out in the 
preamble, 15 CFR Chapter III. 

Subchapter A. is amended by adding a 
new Part 325 to read as follows: 

PART 325 —EXPORT TRAOE 
CERTIFICATES OF REVIEW 

Sec 

325.1 Scope. 

325.2 Definitions. 

325.3 Applying for a certificate of review 

325.4 Calculating time periods 

325.5 Issuing the certificate. 

325.6 Publishing notices in the Federal 
Register. 

325.7 Amending the certificate. 

325.8 Expediting the certification proLeaa 

325.9 Reconsidering an application that has 
been denied. 
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See. 

325.10 Modifying or revoking ■ certificate 

325.11 Judicial review* 

325.12 Returning the applicant's documents. 

325.13 Nonadmi&slbility in evidence. 

325.14 Submitting reports. 

325.15 Relinquishing a certificate. 

325.18 Protecting confidentiality of 

information. 

325.17 Waiver. 

Authority: Title Ill of the Export Trading 
Company Act Pub. L 97-280 (98 Stat 1240- 

1245.15 U.S.C 4011-4O21J. 

$325.1 Scope. 

This part contains regulations for 
issuing export trade certificates of 
review under Title III of the Export 
Trading Company Act Pub. L 97-290. A 
holder of a certificate of review and the 
members named in ihe certificate will 
have specific protections from private 
treble damage actions and government 
criminal and civil suits under U.S. 

Pederal and State antitrust laws for the 
export conduct specified in the 
certificate and carried out during its 
effective period in compliance with its 
terms and conditions. 

$ 325.2 Definitions. 

As used in this part: 

(aj -Act" means Title III of Pub. L 97-- 
290. Export Trade Certificates of 
Review. 

(b) "Antitrust taws" means the 
antitrust laws, as the term is defined in 
the first section of the Clayton Act (15 
U.S.C. 12). section 5 of the Federal Trade 
Commission Act (15 U.S.C. 45) (to the 
extent that section 5 prohibits unfair 
methods of competition), and any State 
antitrust or unfair competition law. 

(c) -Applicant"* means the person or 
persons who submit an application for a 
certificate. 

(d) -Application” means an 
application for a certificate to be issued 
under the Act. 

(e) "Attorney General” means the 
Attorney General of the United States or 
his designee. 

(f) "Certificate** means a certificate of 
review issued pursuant to the Act. 

(g) “Control" means either (1) holding 
50 percent or more of the outstanding 
voting securities of an issuer; or (2) 
having the contractual power presently 
to designate a majority of the directors 
of a corporation, or in the case of an 
unincorporated entity, a majority of the 
individuals who exercise similar 
functions. 

(h) "Controlling entity" means an 
entity which directly or indirectly 
controls a member or applicant, and is 
not controlled by any other entity. 

(i) ‘‘Export conduct" means specified 
export trade activities and methods of 
operation carried out in specified export 
trade and export markets. 


(j) "Export trade" means trade or 
commerce in goods, wares, 
merchandise, or services that are 
exported, or ore in the course of being 
exported, from the United States or any 
territory of the United States to any 
foreign nation. 

fk) "Export trade activities" means 
activities or agreements in the course of 
export trade. 

(l) “Member" means an entity (U.S. or 
foreign) or a person which is seeking 
protection under the certificate with the 
applicant. A member may be a partner 
in a partnership or a joint venture; a 
shareholder of a corporation; or a 
participant in an association, 
cooperative, or other form of profit or 
nonprofit organization or relationship, 
by contract or other arrangement. 

(m) "Method of operation" means any 
method by which an applicant or 
member conducts or proposes to 
conduct export trade. 

(n) "Person" means an individual who 
is a resident of the United States; a 
partnership that is created under and 
exists pursuant to the laws of any State 
or of the United States: a State or local 
government entity; a corporation, 
whether it is organized as a profit or 
nonprofit corporation, that is created 
under and exists pursuant to the laws of 
any State or of the United States; or any 
association or combination, by contract 
or other arrangement, between or among 
such persons. 

(o) "Secretary** means the Secretary of 
Commerce or his designee. 

(p) "Services” means intangible 
economic output, including, but not 
limited to— 

(1) business, repair* and amusement 
services, 

(2) management. legal, engineering, 
architectural, and other professional 
serv ices, and 

(3) financial, insurance, 
transportation, informational and any 
other data-based services, and 
communication services. 

(q) "United States” means the fifty 
States of the United States, the District 
of Columbia, the Commonwealth of 
Puerto Rico, the Virgin Islands, 

American Samoa, Guam, the 
Commonwealth of the Northern Mariana 
Islands, and the Trust Territory of the 
Pacific Islands. 

§ 325.3 Applying for a csrtrticats of 
review. 

(a) Place of filing. The applicant shall 
submit an original and two copies of a 
completed application form (ITA 4093-P, 
OMB Control Number 0625-0125) by 
personal delivery during normal 
business hours or by first class mail to 
the Office of Export Trading Company 
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Affairs. Room 5618. International Trade 
Administration, Department of 
Commerce. Washington. D.G 20230. 
Although not required, the applicant 
should consider using registered mail or 
some other delivery method that 
provides evidence of receipt. 

(b) Contents of application . Any 
person may submit an application for 
certification. The application shall 
contain, where applicable, the 
information listed below. Some 
information, in particular ihe 
identification of goods or services that 
the applicant exports or proposes to 
export, is requested in a certain form 
(Standard Industrial Classification [SIC] 
numbers) if reasonably available. 

Where information does not exist in this 
form, Ihe applicant may satisfy the 
request for information by providing it 
in some other convenient form. If the 
applicant is unable to provide any of the 
information requested or if the applicant 
believes that any of the information 
requested would be both burdensome to 
obtain and unnecessary for a 
determination on Ihe application, the 
applicant should state that the 
information is not being provided or is 
being provided in lesser detail, and 
explain why. 

(1) Name and principal address of the 
applicant and of its controlling entity, if 
any. Include the name, title, address, 
telephone number, and relationship to 
the applicant of each individual to 
whom the Secretary should address 
correspondence. 

(2) The mune and principal address of 
each member, and of each member’s 
controlling entity, if any. 

(3) A copy of any legal instrument 
under which the applicant is organized 
or will operate. Include copies, as 
applicable, of its corporate charter, 
bylaws, partnership, joint venture, 
membership or other agreements or 
contracts under which the applicant is 
organized. 

(4) A copy of the applicant's most 
recent annual report, if any, and that of 
its controlling entity, if any. To the 
extent the information is not Included in 
the annual report, or other documents 
submitted in connection with the 
application, a description of the 
applicant's domestic (including import) 
and export operations, including ihe 
nature of its business, the types of 
products or services in which it deals, 
and ihe places where it does business. 
This description may be supplemented 
by a chart or table. 

(5) A copy of each member’s most 
recent annual report, if any. and that of 
its controlling entity, if any. To Ihe 
extent the information is not included in 

























the annual report, or other documents 
submitted in connection with the 
application, a description of each 
member’s domestic (including import) 
and export operations, including the 
nature of its business, the types of 
products or services in which it deals, 
and the places wnt*re it does business. 
This description muy be supplemented 
by a chart or table. 

(6) The names, titles, and 
responsibilities of the applicant’s 
directors, officers, partners and 
managing officials, and their business 
affiliations with other members or other 
businesses that produce or sell any of 
the types of goods or services described 
in paragraph (b)(7) of this section. 

(7) (i) A description of the goods or 
services which the applicant exports or 
proposes to export under the certificate 
of review. This description should 
reflect the industry's customary 
definitions of the products and services, 

(ii) Jf It is reasonably available, an 
identification of the goods or sendees 
according to the Standard Industrial 
Classification (SIC) number. Goods 
should normally be identified according 
to the 7-digit level. Sendees should 
normally be identified at the most 
detailed SIC level available. 

(Hi) The foreign geographic areas to 
which the applicant and each member 
export or intend to export their goods 
und services. 

(8J For each class of the goods, wares, 
merchandise or services described in 
paragraph (b)(7) of this section; 

(i) The principal geographic area or 
areas in the United States in which the 
applicant and each member sell their 
goods and services. 

(ii) For their previous two fiscal years, 
the dollar value of the applicant’s and 
each member's (A) total domestic sales, 
if any; and (B) total export sales, if any. 
Include the value of the sales of any 
controlling entities and all entities under 
their control. 

(9) For each class of the goods, wares, 
merchandise or services described in 
paragraph (b)(7) of this section, the best 
information or estimate accessible to the 
applicant of the total value of sales in 
the United States by all companies for 
the last two years. Identify the source of 
the information or the basis of the 
estimate. 

(10) A description of the specific 
export conduct which the applicant 
seeks to have certified. Only the specific 
export conduct described in the 
application will be eligible for 
certification. For each item, the 
applicant should state the antitrust 
concern, if any. raised by that export 
conduct. (Examples of export conduct 
which applicants may seek to have 


certified include the manner in which 
goods and services will be obtained or 
provided; the manner in which prices or 
quantities will be set; exclusive 
agreements with U.S. suppliers or export 
intermediaries; territorial, quantity, or 
price agreements with U.S. suppliers or 
export intermediaries; and restrictions 
on membership or membership 
withdrawal. These examples are given 
only to illustrate the type of export 
conduct which might be of concern. The 
specific activities which the applicant 
may wish to have certified will depend 
on its particular circumstances or 
business plans.) 

(11) If the export trade, export trade 
activities, or methods of operation for 
which certification is sought will involve 
any agreement or any exchange of 
information among suppliers of the same 
or similar products or services with 
respect to domestic prices, production. 
6ales, or other competitively sensitive 
business information, specify the nature 
of the agreement or exchange of 
information. Such information 
exchanges are not necessarily 
impermissible and may be eligible for 
certification. Whether or not 
certification is sought for such 
exchanges, this information is necessary 
to evaluate whether the conduct for 
which certification is sought meets the 
standards of the Act. 

(12) A statement of whether the 
applicant intends or reasonably expects 
that any exported goods or services 
covered by the proposed certificate will 
re-enter the United States, either in their 
original or modified form. If so. identify 
the goods or services and the manner in 
which they may re-enter the U.S. 

(13) The names and addresses of the 
suppliers of the goods and services to be 
exported (and the soods and services to 
be supplied by eac&) unless the goods 
and serv ices to be exported are to be 
supplied by the applicant and/or its 
members. 

(14) A proposed non-confidentlal 
summary of the export conduct for 
which certification is sought This 
summary may be used as the basis for 
publication In the Federal Register. 

(15) Any other information that the 
applicant believes will be necessary or 
helpful to a determination of whether to 
issue a certificate under the standards of 
the Act. 

(16) (Optional) A draft proposed 
certificate. 

(cj The applicant must sign the 
application and certify that (1) each . 
member has authorized the applicant to 
submit the application, and (2) to the 
best of its belief the information in the 
application is true, correct, and fully 
responsive. 


(d) Conformity with regulations . No 
application shall be deemed submitted 
unless it complies with these 
regulations. Applicants are encouraged 
to seek guidance and assistance from 

| the Department of Commerce in 
preparing and documenting their 
applications. 

(e) Review and acceptance. The 
Secretary will stamp the application on 
the day that it is received in the Office 
of Export Trading Company Affairs, 
From that date, the Secretary will have 
five working days to decide whether the 
application is complete and can be 
deemed submitted under the Act. On the 
date on which the application is deemed 
submitted, the Secretary will stamp it 
with that date and notify the applicant 
that the application has been accepted 
for review. If the application is not 
accepted for review, the Secretary shall 
advise the applicant that it may file the 
application again after correcting the 
deficiencies that the Secretary has 
specified. If the Secretary does not take 
action on the application within the five- 
day period, the application shall be 
deemed submitted as of the sixth day. 

(f) Withdrawal of application. The 
applicant may withdraw an application 
by written request at any time before 
the Secretary has determined whether to 
issue a certificate. An applicant who 
withdraws an application may submit a 
new application at any time. 

(g) Supplemental Information. After 
an application has been deemed 
submitted, if the Secretary or the 
Attorney General finds that additional 
information is necessary to make a 
determination on the application, the 
Secretary will ask the applicant in 
writing to supply the supplemental 
information. The running of the time 
period for a determination on the 
application will be suspended from the 
date on which the request is sent until 
the supplemental information is 
received and is considered complete. 

The Secretary shall promptly decide 
whether the supplemental information is 
complete, and shall notify the applicant 
of his decision. If the information is 
being sought by the Attorney General, 
the supplemental information may be 
deemed complete only if the Attorney 
General concurs. If the applicant does 
not agree to provide the additional 
information, or supplies information 
which the Secretary or the Attorney 
General considers incomplete, the 
Secretary and the Attorney General will 
decide whether the information in their 
possession is sufficient to make a 
determination on the application. If 
either the Secretary or the Attorney 
General considers the information in 
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their possession insufficient, the 
Secretary may make an additional 
request or shall deny the application. If 
they consider the information in their 
possession sufficient to make a 
determination on the application, the 
Secretary shall notify the applicant that 
the time period for a determination has 
resumed running. 

I Information collection requirement! in 
paragraph (a) approved by the Office of 
Management and Budget under control 
number 0625-0125) 

§ 325.4 Calculating time periods. 

(a) When these regulations require 
action to be taken within a fixed time 
period, and the last day of the time 
period falls on a non-working day, the 
time period shall be extended to the 
next working day. 

(b) The day after an application Is 
deemed submitted shall be deemed the 
first of the days within which the 
Secretary must make a determination on 
the application. 

$ 325.5 Issuing the certificate. 

(a) Time period. The Secretary shall 
determine whether to issue a certificate 
within ninety days after the application 
is deemed submitted (excluding any 
suspension pursuant to $ 325.3(f) of the 
time period for making a determination), 
tf the Secretary or the Attorney General 
considers it necessary', and the applicant 
agrees, the Secretary may take up to an 
additional thirty days to determine 
whether to issue a certificate. 

(b) Determination. The Secretory shall 
issue a certificate to the applicant if he 
determines, and the Attorney General 
concurs, that the proposed export trade, 
export trade activities and methods of 
operation wilt— 

(1) Result in neither a substantial 
lessening of competition or restraint of 
trade within the United States nor a 
substantial restraint of the export trade 
of any competitor of the applicant; 

(2) Not unreasonably enhance, 
stabilize, or depress prices within the 
United States of the class of the goods, 
wares, merchandise or services 
exported by the applicant: 

(3) Not constitute unfair methods of 
competition against competitors who are 
engaged in the export of goods, wares, 
merchandise or services of the class 
exported by the applicant: and 

14) Not include any act that may 
reasonably be expected to result in the 
sale for consumption or resale within 
the United States of the goods, wares, 
merchandise, or services exported by 
the applicant. 

(c) Concurrence of the Attorney 
Cenerai (1) Not later than seven days 
after an application is deemed 


submitted, the Secretary shall deliver to 
the Attorney General a copy of the 
application, any information submitted 
in connection with the application, and 
any other relevont information in his 
possession. The Secretary and the 
Attorney General shall make available 
to each other copies of other relevant 
information that was obtained in 
connection with the application, unless 
otherwise prohibited by law 

(2) Not later than thirty days before 
the day a determination on the 
application is due. the Secretary shall 
deliver a proposed certificate to the 
Attorney General for discussion and 
comment. If the Attorney General does 
not agree that the proposed certificate 
may be issued, he shall, not later than 
ten days before the day a determination 
on the application is due, so advise the 
Secretary and state the reasons for the 
disagreement. The Secretary with the 
concurrence of the Attorney General, 
may modify or revise the proposed 
certificate to resolve the objections and 
problems raised by the Attorney 
General, or deny the application. 

(3) If the Attorney General receives 
the proposed certification by the date 
specified in the preceding paragraph and 
does not respond within the time period 
specified in that paragraph, he shall be 
deemed to concur in the proposed 
certificate. 

(d) Content of certificate. The 
certificate shall specify the export 
conduct and all persons or entities 
which are protected from liability under 
the antitrust laws. The Secretary may 
certify the proposed export conduct 
contained in the application, in whole or 
in part, with such changes, 
modifications, terms, or conditions as 
are appropriate. If the Secretary intends 
to issue a certificate different from a 
draft certificate submitted by the 
applicant the Secretary shall first 
consult with the applicant. 

(e) Certificate obtained by fraud. A 
certificate shall be void ob initio with 
respect to any export conduct for which 
a certificate was obtained by fraud. 

(f) Minimum thirty-day period. The 
Secretary may not issue a certificate 
until thirty days after the summary of 
the application is published in the 
Federal Registcr. 

§ 325.6 Publishing notices In the Federal 
Register. 

(a) Within ten days after an 
application is deemed submitted, the 
Secretary shall deliver lo the Federal 
Register a notice summarizing the 
application. The notice shall identify the 
applicant and each member and shall 
include a summary of the export 
conduct for which certification is sought. 


If the Secretary does not intene lo 
publish the summary proposed by the 
applicant, he shall notify the applicant 
Within twenty days after the date Ihe 
notice is published in the Federal 
Register, interested parties may submit 
written comments to the Secretary on 
the application. The Secretary shall 
prov ide a copy of such comments to the 
Attorney General 

(b) If a certificate is issued, the 
Secretary shall publish a summary of 
the certification in the Federal Register. 

If an application is denied, the Secretary 
shall publish a notice of denial. 
Certificates will be available for 
inspection and copying in the 
International Trade Administration 
Freedom of Information Records 
Inspection Facility. 

(c) If the Secretary initiates 
proceedings to revoke or modify a 
certificate, he shall publish a notice of 
his final determination in the Federal 
Register. 

(d) If the applicant requests 
reconsideration of a determination to 
deny an application, in w'hote or in part, 
the Secretary shall publish notice of his 
final determination in the Federal 
Register. 

§ 325.7 Amending the certificate. 

An application for an amendment to a 
certificate shall be treated in the same 
manner as an original application. The 
application for an amendment shall set 
forth the proposed amendment^) and 
the reasons for them. It shall contain 
any information specified in 5 325.3(b) 
that is relevant to the determination on 
the application for an amendment. The 
effective date of an amendment will be 
the date on which the application for the 
amendment was deemed submitted. 

§ 325.6 Expediting the certification 
process. 

(a) Request for expedited action. (1) 

An applicant may be granted expedited 
action on its application in the 
discretion of the Secretary and the 
Attorney General. The Secretary and the 
Attorney Cenerat will consider such 
requests in light of an applicant’s 
showing that it has a speciat need for a 
prompt decision. A request for 
expedited action should include an 
explanation of why expedited action is 
needed, including a statement of all 
relevant facts and circumstances, such 
as bidding deadlines or other 
circumstances beyond the control of the 
applicant, that require the applicant to 
act in less than ninety days and that 
have a significant impact on the 
applicant's export trade. 
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(2) The Secretary shall advise the 
applicant within ten days after the 
application is deemed submitted 
whether it will receive expedited action. 
The Secretary may grant the request in 
whole or in part and process the 
remainder of the application through the 
normal procedures. Expedited action 
may be granted only if the Attorney 
Ceneral concurs. 

(b) Time period. The Secretary shall 
determine whether to issue a certificate 
to the applicant within forty-five days 
after the Secretary granted the request 
for expedited action, or within a longer 
period if agreed to by the applicant 
(excluding any suspension pursuant to 

5 325.3(f) of the lime period for making a 
determination). The Secretary may not 
issue a certificate until thirty days after 
the summary of the application is 
published in the Federal Register. 

(c) Concurrence of the Attorney 
GaneroL (1J Not later than ten working 
days before the date on which a 
determination on the application is due, 
the Secretary shall deliver a proposed 
certificate to the Attorney General for 
discussion and comment If the Attorney 
General does not agree that the 
proposed certificate may be issued, he 
shall, not luter than five working days 
before the date on which a 
determination on the application is due. 
so advise the Secretary and state the 
reasons for the disagreement The 
Secretary, with the concurrence of the 
Attorney General, may revise the 
proposed certificate to resolve the 
objections and problems raised by the 
Attorney General, or deny the 
application. 

(2) If the Attorney General receives 
the proposed certificate by the date 
specified in the preceding paragraph and 
does not respond within the time period 
specified in that paragraph, he shall be 
deemed to concur in the proposed 
certificate. 

(Information collodion requirement* in 
paragraph (i*j(lj approved by the Office of 
Management uml Budget under control 
number 0G25-O125) 

§ 325.9 Reconsidering an application that 
has been denied, 

(a) If the Secretary determines to deny 
an application in whole or in part, he 
shall notify the applicant in writing of 
his decision and the reasons for his 
determination. 

(b) Within thirty days after receiving a 
notice of denial, the applicant may 
request the Secretary to reconsider his 
determination 

(1) Ibe request for reconsideration 
shall include a written statement setting 
forth the reasons why the applicant 
believes the decision should he 


reconsidered, and any additional 
Information that the applicant considers 
relevant. 

(2) Upon the request of the applicant, 
the Secretary' and the Attorney General 
will meet informally with the applicant 
and/or his representative to discuss the 
applicant's reasons why the 
determination on the application should 
he changed. 

(c) The Secretary shall consult with 
the Attorney General with regard to 
reconsidering an application. The 
Secretary may modify his original 
determination only if the Attorney 
General concurs, 

(d) The Secretary shall notify the 
applicant in writing of his final 
determination after reconsideration and 
of his reasons for the determination 
within thirty days after the request for 
reconsideration has been received, 

5 325.10 Modifying or revoking a 
certt fleets. 

(a) Action subject to modification or 
revocation. The Secretary shall revoke a 
certificate, in whole or in part or modify 
it, as the Secretary or the Attorney 
General considers necessary, i£ 

(1) The export conduct of a person or 
entity protected by the certificate no 
longer complies with the requirements 
set forth in S 325.4(b); 

(2) A person or entity protected by the 
certificate fails to comply with a request 
for information under paragraph (b) of 
this section; or 

(3J The certificate holder fails to file a 
complete annual report 

(b) Request for information. If the 
Secretary or the Attorney Ceneral has 
reason to believe that the export trade, 
export trade activities, or methods of 
operation of a person or entity protected 
by a certificate no longer comply with 
the requirements set forth in | 325.4(b). 
the Secretary shall request any 
information that he or the Attorney 
General considers to be necessary to 
resolve the matter. 

(c) Proceedings for the revocation or 
modification of a certificate— 

(1) Notification letter. If. aftnr 
reviewing the relevent information in 
their possession, it appears to the 
Secretary or the Attorney Ceneral that a 
certificate should be revoked or 
modified for any of the reasons set forth 
in paragraph (a) above, the Secretary 
shall so notify the certificate holder in 
writing. The notification shall be sent by 
registered or certified mail to the 
address specified in the certificate. The 
notification shall include a detailed 
statement of the facta, conduct or 
circumstances which may warrant the 
revocation or modification of the 
certificate. 


(2) Answer. The certificate holder 
shall respond to the notification letter 
within thirty days after receiving it 
unless the Secretary, in hi6 discretion, 
grants a thirty day extension for good 
cause shown. The certificate holder 
shall respond specifically to the 
statement included with the notification 
letter and state in detail why the facts 
conduct or circumstances described in 
the notification letter are not true, or if 
they are true, why they do not warrant 
the revoking or modifying of the 
certificate. If the certificate holder does 
not respond within the specified period 
it will be considered an admission of the 
statements contained in the notification 
letter. 

(3) Resolution of factual disputes . 
Where material fads are in dispute, the 
Secretary and the Attorney General 
shall upon request, meet informally 
with the certificate holder. The 
Secretary or the Attorney General may 
require the certificate holder to provide 
any documents or information that are 
necessary to support its contentions- 
After reviewing the statements of the 
certificate holder and the documents or 
information that the certificate holder 
has submitted, and upon considering 
other relevant documents or information 
in his possession, the Secretary shall 
make proposed findings of the factual 
matters in dispute. The Attorney 
General is not bound by the proposed 
findings. 

(4) Final determination. The Secretary 
and the Attorney General shad review 
the notification letter and the certificate 
holder's answer to it the proposed 
factual findings made under paragraph 

(c)(3) of this section, and any other 
relevant documents or information in 
their possession. If. after review, the 
Secretary or the Attorney General 
determines that the export conduct of a 
person or entity protected by the 
certificate no longer complies with the 
standards set forth in f 325.4(b). the 
Secretary shall revoke or modify the 
certificate as appropriate. If the 
Secretary or the Attorney General 
determines that the certificate holder 
has failed to comply with the request for 
information under paragraph (b) of this 
section, or has failed to file a complete 
annual report, and that the failure to 
comply or file should result in 
revocation of modification, the 
Secretary shall revoke or modify the 
certificate as appropriate. The 
determination will be final and will be 
issued to the certificate holder in 
writing. The notice to the certificate 
holder shall include a statement of the 
circumstances underlying and the 
reasons in support of the determination 
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If the* Secretary determines to revoke or 
modify the certificate, the decision shall 
specify the effective date of the 
revocation or modification: this date 
must be at least thirty days but not more 
than ninety days after the Secretary 
notifies the certificate holder of his 
determination. The Secretary shall 
publish notice in the Federal Register of 
a revocation or modification or a 
decision not to revoke or modify 
(d) Investigative information . In 
proceedings under this section, the 
Attorney General shall make available 
to the Secretary any information that 
has been obtained In response to Civil 
Investigative Demands issued under 
Section 304(b)(3) of the Act. Unless 
prohibited by law. the Attorney General 
and the Secretary shall also make 
available to each other any other 
information which each is relying upon 
under these proceedings. 

§ 325.11 Judicial review. 

(a) Review of certain determinations . 

(1) Any person aggrieved by a final 
determination of the Secretary under 
55 325.5. 325.7, 325.9. or 325.10 of these 
regulations may. within thirty days of 
the determination, bring an action in an 
appropriate district court of the United 
States to set aside the determination on 
the ground that it is erroneous. If a 
certificate is denied, the applicant may 
bring suit within thirty days after the 
notice of denial is published in the 
Federal Register, or. if the applicant 
seeks reconsideration, within thirty days 
after the Secretary publishes in the 
Federal Register notice of his 
determination after reconsideration. 

(b) For purposes of judicial review, 
determinations of the Secretary are final 
when notice is published in the Federal 
Register 

(c) Record for judicial review. For 
purposes of judicial review, the record 
shall include all information presented 
to or obtained by the Secretary which 
had a bearing on the determination, the 
determination itself, the supporting 
statement setting forth the reasons for 
the determination, and the Attorney 
Gencraf s response to the Secretary 
indicating concurrence or 
nonconcurrcnce. 

(d) Limitation of judicial review. 
Except as provided in paragraph (a) of 
this section, no agency action taken 
under the Act shall be subject to judicial 
review. 

§325.12 Returning the applicant a 
documents. 

(a) Upon the denial or withdrawal of 
an application for a certificate in its 


entirety, the applicant may request the 
return of all copies of Ihp documents 
submitted by the applicant in 
connection with the application to the 
Department of Commerce or the 
Department of justice. The applicant 
shall submit this request in writing to 
both the Secretary and the Attorney 
General. 

(b) The Secretary and the Attorney 
General shall return the documents to 
the applicant within thirty days after 
they receive the applicant's request. 

5 325.13 Nonadmissibility in evidence. 

If the Secretary denies, in whole or in 
part, an application for a certificate or 
for an amendment to a certificate, or 
revokes or amends a certificate, neither 
the negative determination nor the 
statement of reasons therefor shall be 
admissible in evidence in any 
administrative or judicial proceeding in 
support of any claim under the antitrust 
laws. 

5 325.14 Submitting reports. 

(a) Not later than each anniversary of 
a certificate's effective date, the 
Secretary shall notify the certificate 
holder of the information to be included 
in the annual report This report shall 
contain any changes relevant to the 
matters specified in the certificate, an 
update of the information contained in 
the application brought current to the 
anniversary date, and any other 
information the Secretary considers 
appropriate, after consultation with the 
Attorney Ceneral. 

(b) Not later than forty-five days after 
each anniversary of a certificate’s 
effective date, a certificate holder shall 
submit its annual report to the 
Secretary. The Secretary shall deliver a 
copy of the annual report to the 
Attorney General. 

(c) Failure to submit a complete 
annual report may be the basis for 
modification or revocation of a 
certificate. 

§ 325.15 Relinquishing a certificate. 

A certificate holder may relinquish a 
certificate at any time through written 
notice to the Secretary. The certificate 
will cease to be effective on the day the 
Secretary receives the notice. 

§ 325.16 Protecting confidentiality of 
information. 

(a) Any information that is submitted 
by any person under the Act is exempt 
from disclosure under the Freedom of 
Information Act (5 U.S.C. 552). 

(b) (1) Except as authorized under 


paragraph (b)(3) of this section, no 
officer or employee of the United States 
shall disclose commercial or financial 
information submitted under this Act If 
the information is privileged or 
confidential, and if disclosing the 
information would cause harm to the 
person who submitted it. 

(2) A person submitting information 
shall designate the documents or 
information which it considers 
privileged or confidential and the 
disclosure of which would cause harm 
to the person submitting it. The 
Secretary shall endeavor to notify these 
persons of any requests or demands 
before disclosing any of this 
information. 

(3) An officer or employee of the 
United States may disclose information 
covered under paragraph (b)(1) of this 
section only under the following 
circumstances— 

(I) Upon a request made by either 
I louse of Congress or a Committee of 
the Congress, 

(ii) In a judicial or administrative 
proceeding subject to issuance of an 
appropriate protective order. 

(iii) With the written consent of the 
person who submitted the information. 

(iv) When the Secretary considers 
disclosure of the information to be 
necessary for determining whether or 
not to issue, amend, or revoke a 
certificate, if— 

(A) The Secretary determines that a 
non-confidential summary of the 
information is inadequate; and 

(B) The person who submitted the 
information is informed of the intent to 
disclose the information, and has an 
opportunity to advise the Secretary of 
the potential harm which disclosure may 
cause. 

(v) In accordance with any 
requirement imposed by a statute of the 
United States. 

(c) In any judicial or administrative 
proceeding in which disclosure is soughl 
from the Secretary or the Attorney 
General of any confidential or privileged 
documents or information submitted 
under this Act. the Secretary or 
Attorney General shall attempt to notify 
the party who submitted the information 
of the request or demand for disclosure. 
In appropriate circumstances the 
Secretary or Attorney General may seek 
or support an appropriate protective 
order on behalf of the party who 
submitted the documents or information. 








5 325.17 Waiver 

The Secretary may waive any of the 
provisions of this part io writing Tor 
good cause shown, if the Attorney 
General concurs and if permitted by 
law. 

Dated: January ft. TM& 
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The Federal Register 

Regulations appear as agency documents which are published daily 

in the Federal Register and codified annually in the Code of Federal Regulations 



The Federal Register, published daily, is the official publication 
for notifying the public of proposed and final regulations. It is the 
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commenting on the proposed regulations. And it keeps you up 
to date on the Federal regulations currently in effect 
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the ISA (List of CFR Sections Affected) which leads users of the 
Code of Federal Regulations to amendatory actions published in 
the daily Federal Registor; and the cumulative Federal Register 
Index. 

The Code of Federal Regulations (CFR) comprising 
approximately 180 volumes contains the annual codification of the 
final regulations printed m the Federal Register. Each of the 50 
titles Is updated annually. 

Subscription Prices: 
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e Paper: 

• One year as Issued: $300 domestic. $375 foreign 
e Six months $150 domestic; $187.50 foreign 

e 24x Microfiche Format: 
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• Code of Federal Regulations 
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